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Codification Light: A New Trend in the Codification of International Law at 
the United Nations

Santiago Villalpando1(*)

 Abstract

	 In	recent	years,	the	codification	of	international	law	at	the	United	Nations	
appears	to	be	shifting	away	from	the	conventional	form	and	towards	more	flexible	
non-binding	instruments.	The	General	Assembly	has	repeatedly	postponed	its	final	
decision	on	the	appropriate	action	to	be	taken	following	the	submission	of	“draft	
articles”	by	the	International	Law	Commission,	and	the	latter	is	lately	favouring	
working	methods	that	lead	to	the	preparation	of	soft	law	instruments.	Through	the	
study	of	the	work	of	the	United	Nations	in	the	law	of	treaties	and	the	law	of	inter-
national	 responsibility,	 the	 present	 contribution	 examines	 the	 choices	 that	 have	
been	made	with	regard	to	the	outcome	of	the	codification	exercise,	and	the	impact	
of	different	kinds	of	codification	on	international	law.	Its	objective	is	to	identify	the	
reasons	and	implications	of	this	phenomenon,	which	it	proposes	to	call	“codifica-
tion	light”,	with	a	view	to	making	recommendations	as	to	the	role	that	should	be	
played	by	three	different	actors	of	the	codification	process:	the	codifier,	the	judge	
and	the	Government	representative.

 I. Introduction: A New Trend in the Codification of International Law

 The present contribution is aimed at examining the scope, background and 
implications of a new trend in the codification of international law by the United 
Nations.
 In the past quarter of a century, the General Assembly has adopted almost 
no convention aimed at the codification of international law (nor convened any in-
ternational conference for the same purpose). In this period, the General Assembly 
has followed up only two topics referred to it by the International Law Commission 
(ILC) with international treaties, namely: the 1997 Convention on the Law of the 
Non-Navigational Uses of International Watercourses and the 2004 United Nation-

1(*) PhD (International Law), Graduate Institute of International and Development Studies, Geneva. 
Legal Officer, Codification Division, United Nations Office of Legal Affairs. Adjunct Professor at New 
York University School of Law and Senior Scholar in Residence at the Center for Human Rights and 
Global Justice. The views expressed herein are those of the author and do not necessarily reflect the 
views of the United Nations.
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sConvention on Jurisdictional Immunities of States and their Property.2 None of 
these two conventions has yet entered into force.
 The efforts towards the codification of international law, however, have 
not stopped in this period. On the contrary, one could argue that the past twenty-
five years have been among the most productive in the history of this endeavour. 
Codification appears to have simply shifted away from the conventional form.

The General Assembly has indeed considered numerous proposals sub-
mitted to it by the ILC, the subsidiary organ that assists it in the mandate of codi-
fication and progressive development. On several occasions, the Assembly has 
received from the Commission “draft articles” on a topic—i.e. a set of provisions, 
systematically organized and formulated in prescriptive terms, which has at least 
the vocation of becoming a convention—, but has limited itself to “taking note” 
of those draft articles, commending them to the attention of Governments, without 
prejudice to the question of their future adoption or other appropriate action. It has 
then periodically reconsidered (usually, every three years) the question whether to 
adopt a convention, but has, up to now, always abstained from taking a final deci-
sion on this matter. The topics for which the Assembly has opted for this course of 
action are: Nationality of natural persons in relation to the succession of States;3 
Responsibility of States for internationally wrongful acts;4 Allocation of loss in 
the case of transboundary harm arising out of hazardous activities;5 Prevention of 
transboundary harm from hazardous activities;6 Diplomatic protection;7 The law 
of transboundary aquifers;8 Responsibility of international organizations;9 and Ef-
fects of armed conflicts on treaties.10 Tellingly, once the General Assembly has 
taken note of the ILC’s “draft articles”, they come to be generally referred to sim-
ply as “articles”, which may be an indication of the fact that they are considered as 
standing on their own, irrespective of a possible follow-up convention.
 Moreover, in its consideration of new topics in recent years, the ILC is 
favouring working methods that lead to the preparation of soft law instruments, 
which do not have the vocation of becoming an international convention at all. 
Thus, the ILC has prepared a “Guide to Practice” on the topic of “Reservations 
to treaties”, “guiding principles” on “Unilateral acts of States”, or simply a report 
with conclusions of a Study Group on “Fragmentation of international law: dif-
2 One could possibly add the 1998 Rome Statute of the International Criminal Court, which contains 
some codification aspects from the ILC’s draft Code of Offences against the Peace and Security of 
Mankind. However, the main objective of the Rome Statute is not the codification of international law, 
but rather the establishment of the Court.
3 See General Assembly resolutions 55/153, 59/34, 63/118 and 66/92.
4 See General Assembly resolutions 56/83, 59/35, 62/61 and 65/19. 
5 See General Assembly resolutions 61/36, 62/68 and 65/28.
6 See General Assembly resolutions 62/68 and 65/28.
7 See General Assembly resolutions 62/67 and 65/27.
8 See General Assembly resolutions 63/124 and 66/104.
9 See General Assembly resolution 66/100.
10 See General Assembly resolution 66/99.
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ficulties arising from the diversification and expansion of international law”. In its 
current agenda, the ILC is proceeding with the adoption of “draft articles” in only 
two topics, while preferring more flexible products in most of the others, which 
include “conclusions” or “reports” accompanied by recommendations and model 
clauses.11 Interestingly, a codification by treaty is not, at this stage, definitively 
envisaged for any of the topics under consideration.
 The United Nations, in other words, is hesitating to pursue the codifica-
tion effort through hard law instruments, and there is an increased interest in codi-
fication techniques of a different kind, which are more flexible both to address the 
needs of international society and to reflect the complexity of the topics involved. 
As a consequence, codification is maintained in a state of soft law, i.e. in the form 
of instruments that are not binding under international law, either by postponing 
any decision as to a possible a convention based on proposed “draft articles” or by 
adopting instruments that do not have vocation of becoming a treaty and may not 
constitute “a codification exercise in the proper sense”.12 This is what is referred to 
here as “codification light”.

The new trend of “codification light” contradicts the intuitive image that 
we may have of the codification exercise: from an analogy with domestic codifica-
tions (which usually take the legislative form), one would expect codification at the 
international level to result in the adoption of a formal source of law, i.e. an inter-
national treaty. It also seems to contradict the historic efforts of the United Nations 
work in the area. In the golden age of codification, the Organization has sponsored 
the adoption of a significant number of multilateral treaties.13

 The objective of this contribution will be to identify both the causes of 
this phenomenon and its implications, leading us to reflect on the significance of 
11 The ILC is adopting “draft articles” on the topics “Expulsion of aliens” and “Protection of persons 
in the event of disasters”. As for the other topics: the Study Group on “Treaties over time” is submitting 
“preliminary conclusions”; the Study Group on “Most-favoured-nation clause” has indicated that it will 
issue a report, accompanied by recommendations, including model clauses; the Special Rapporteur 
on “Formation and evidence of customary international law” will propose a “set of conclusions” with 
commentaries; the final outcome of the work of the Commission on the topics of “Immunity of State 
officials from foreign criminal jurisdiction”, “The obligation to extradite or prosecute (aut	dedere	aut	
judicare)” and “Provisional application of treaties” is still undefined. 
12 The expression was used by some members of the ILC, with regard to the possible outcome of the 
consideration of the topic “Formation and evidence of customary international law” (Report of the ILC 
of its 64th session, UN Doc. A/67/10, para. 171).
13 These include: the four 1958 Geneva Conventions on the law of the sea and the 1982 United Nations 
Convention on the Law of the Sea; the 1961 Convention on the Reduction of Statelessness; the 1961 
Vienna Convention on Diplomatic Relations; the 1963 Vienna Convention on Consular Relations; the 
1969 Convention on Special Missions; the 1969 Vienna Convention on the Law of Treaties; the 1973 
Convention on the Prevention and Punishment of Crimes against Internationally Protected Persons, 
including Diplomatic Agents; the 1975 Vienna Convention on the Representation of States in Their Re-
lations with International Organizations of a Universal Character; the 1978 Vienna Convention on Suc-
cession of States in respect of Treaties; the 1983 Vienna Convention on Succession of States in respect 
of State Property, Archives and Debts; the 1986 Vienna Convention on the Law of Treaties between 
States and International Organizations or between International Organizations.
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the codification efforts of the United Nations, but also on wider issues relating 
to international law-making, including the formation and evidence of customary 
international law. As shall be seen, it appears that “codification light” may have a 
considerable influence on our understanding of international law, thus preserving 
the advantages of a hard law codification, while circumventing some of the prob-
lems associated with the negotiation of a treaty.
 The intuition that lies at the heart of this study may best be expressed 
through a metaphor. Let the reader try to picture the character of Santa Claus. It is 
highly probable that you will imagine a big, jolly man with a white beard, dressed 
with a red-and-white suit and black boots. This is indeed the image that is univer-
sally associated with Santa Claus in contemporary society. Traditionally, however, 
the appearance of Santa Claus was far from being so defined: until well into the 
twentieth century, while the character had already become generally accepted in 
western European society, it continued to be represented in widely different forms. 
It was only in the early 1930s, when a well-known soft drink company launched 
a successful marketing campaign to promote its product, that this particular rep-
resentation became the widespread, quasi-unanimous, manner of depicting Santa 
Claus. The marketing campaign, in other words, served as a “codification” of a 
well-established “customary” figure, but has also confined this character to one 
particular and inescapable form.
 A phenomenon similar to this “Santa Claus effect” can be observed in the 
international legal order. When an entity with a certain authoritative aura—such 
as the United Nations—codifies a specific field of international law—the law of 
treaties or the law of international responsibility, for example—, its elaboration 
of the relevant customary rules becomes inseparable from our internal representa-
tion of such rules, to the point that this particular codification establishes itself as 
the unique and unavoidable instrument to found any legal reasoning in the field. 
More specifically, the Santa Claus metaphor is useful to illustrate three statements 
regarding the codification of international law, namely:

(1) Some	codifications	of	international	rules	have	acquired	quasi-abso-
lute	universality	in	international	law, to the point that the codifica-
tion instrument cannot be circumvented in any legal reasoning. For 
example, the rules codified in the 1969 Vienna Convention on the 
Law of Treaties regarding the methods of interpretation of treaties 
are overwhelmingly endorsed as the faithful codification of interna-
tional law, particularly by international judicial bodies, such as the 
International Court of Justice (ICJ) or the Dispute Settlement Body 
of the World Trade Organization.14 Similarly, the conditions for the 
invocation of necessity as a circumstance precluding wrongfulness 

14 For the latter, one may note that the Dispute Settlement Understanding provides that the dispute 
settlement system of the World Trade Organization serves, inter	alia, “to clarify the existing provisions 
of those agreements in accordance with customary rules of interpretation of public international law”.
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codified by the ILC in Article 25 of the Articles on State Responsi-
bility are consistently used by nearly all international tribunals that 
have considered this defense since its codification.

(2) The	universality	of	a	codification	does	not	necessarily	depend	on	
whether	the	instrument	in	which	it	is	contained	constitutes	a	formal	
source	of	international	law. Codification has determined our repre-
sentation of the customary rules of international law both in those 
cases where it is embodied in a hard law instrument (such as the 
Vienna Convention on the Law of Treaties) and in those other cases 
in which it has remained in a state of soft law (e.g., the Articles on 
State Responsibility). In other words, the defining factor seems to 
reside not so much in the formal status of the codification (its potes-
tas or legally binding power), but rather in its authoritativeness (its 
auctoritas or prestige), which may result from extraneous elements, 
such as its use in the case law of international courts and tribunals, 
its convenience to address a legal argument on which there is little 
refere nce or the public availability of the codification instrument. 
This phenomenon may even create a virtuous (or vicious?) circle 
by which the widespread use of a certain codification may in itself 
reinforce its own authoritativeness and universality.

 (3) A	codification	 is	 the	result	of	subjective	choices	as	 to	 the	state	of	
international	 law	made	 by	 the	 codifier,	 which	may	 be	 influenced	
by	 factors	 external	 to	 the	 strict	 codification	 exercise.15 These ex-
traneous factors may include the social and historical background, 
as well as political motivations, professional experiences and theo-
retical convictions of those involved. As will be shown hereinafter, 
such factors often shape the outcome of the codification, even if 
they may not be readily apparent for those who use the codification 
instrument at a later stage. 

 These three dimensions of the universality of codification, its form and 
the implicit choices contained therein will be further explored hereinafter. It will 
be shown, in particular, that a “codification light”, despite being contained in a soft 
law instrument, may have the same influence on the application of international 
law as a codification of a classical type, implemented through an international 
convention. Moreover, a “codification light” may present certain comparative ad-
vantages over a hard law codification.
 After a brief introduction to the concepts of “codification” and “progres-
sive development” of international law and to the role of the United Nations in the 
field (II.), two examples of codifications carried out by the United Nations will be 
15 The Santa Claus metaphor is also illustrative in this regard. While Santa Claus’s red and white suit 
was already present in certain representations of the character in the nineteenth century, it is undeniable 
that the choice for this image over other possible ones in the 1930s marketing campaign was determined 
by its identification with the colours of the soft drink product that was being sponsored.
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studied, namely: the codification of the law of treaties (III.), which constitutes the 
prime example of codification through a hard law instrument (the 1969 Vienna 
Convention on the Law of Treaties); and (2) the codification of international re-
sponsibility (IV.), which remains at present the best known specimen of a “codifi-
cation light” (the ILC Articles on State Responsibility). The goal of this study will 
be to identify the choices made by the codifiers in these two areas, as well as the 
outcome of the two codification exercises and their impact on international law. 
On this basis, some conclusions will be drawn relating to the codification exercise 
in contemporary international law (V.).
 Before pursuing with this examination, it is important to make two pre-
liminary observations regarding the concept of “codification light”. First of all, it 
is not my intention to argue that codification through soft law instruments is, per 
se, a new phenomenon. The United Nations itself has often used this methodology 
in the past, for example through declarations adopted by the General Assembly 
(such as the 1948 Universal Declaration on Human Rights16 or the 1970 Friendly 
Relations Declaration17). The adoption of such declarations has sometimes been a 
prelude to the negotiation and later adoption of conventions, notably in the field 
of human rights.18 Moreover, soft law instruments, such as resolutions or stud-
ies, have been used as a tool for contributing to the codification and progressive 
development of international law by several non-official entities, such as the In-
stitute of International Law or the International Law Association. What is new 
about the current phenomenon is both its intensification in the past few years at 
the United Nations, and the abandonment of the idea that the adoption of a hard 
law instrument is the most natural and achieved outcome of a successful codifica-
tion. The second observation is that the phenomenon of “codification light” does 
not challenge the established system of sources of law at the international level, 
as (imperfectly) described, for example, in Article 38, paragraph 1, of the Statute 
of the ICJ. The instruments adopted by the ILC, in particular, do not constitute a 
16 See General Assembly resolution 217 (III) of 10 December 1948.
17 General Assembly resolution 2625 (XXXV) of 24 October 1970 (Declaration on principles of in-
ternational law concerning friendly relations and cooperation among States in accordance with the 
Charter of the United Nations).
18 See, for example: the United Nations Declaration on All Forms of Racial Discrimination (General 
Assembly resolution 1904 (XVIII) of 20 November 1963), which was followed by the International 
Convention on the Elimination of all Forms of Racial Discrimination (General Assembly Resolution 
2106 (XX) of 20 December 1965); the Declaration on the Elimination of All Forms of Discrimina-
tion against Women (General Assembly resolution 2263 (XXII) of 7 November 1967), followed by the 
Convention on the Elimination of All Forms of Discrimination against Women (General Assembly 
resolution 34/180 of 18 December 1979); the Declaration on the Protection of All Persons from Being 
Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (General As-
sembly resolution 3452 (XXX) of 9 December 1975), followed by the Convention against Torture and 
Other Cruel, Inhuman or Degrading Treatment or Punishment  (General Assembly resolution 39/46 
of 10 December 1984); the Declaration of the Rights of the Child (General Assembly resolution 1386 
(XIV) of 20 November 1959), followed by the Convention on the Rights of the Child (General Assembly 
resolution 44/25 of 20 November 1989).
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new source of international law and their influence is based on the conviction that 
their contents correspond to that of a formal source, namely customary law. In this 
perspective, at least formally speaking, these instruments remain just a subsidiary 
means for the determination of rules of law (Article 38, paragraph 1 (d)).

 II. A Brief Overview of the Codification of International Law and the 
Role of the United Nations

 The codification of international law is one of the key functions entrusted 
to the United Nations by the Charter. In order to provide the background for a 
better understanding of the current trends in the codification efforts of the Orga-
nization, it is important to understand both the relevant institutional framework 
at the United Nations (A.) and some key challenges faced by the codification of 
international law (B.).

A. The Institutional Framework of the Codification Exercise at the 
United Nations

 The Charter of the United Nations places emphasis on the role of the 
law in the international system. In the preamble, the Peoples of the United Na-
tions express their determination “to establish conditions under which justice and 
respect for the obligations arising from treaties and other sources of international 
law can be maintained”, and Article 1 specifies that the purpose of maintaining 
international peace and security implies bringing about “by peaceful means, and 
in conformity with the principles of justice and international law, adjustment or 
settlement of international disputes or situations which might lead to a breach of 
the peace”.
 The codification of international law is one of the areas in which the Or-
ganization intended to deploy its activities.19 Article 13, paragraph 1, of the Charte 
provides, inter	alia, that the General Assembly “shall initiate studies and make 
recommendations for the purpose of … encouraging the progressive development 
of international law and its codification”. By resolution 94 (I) of 11 December 
19 The League of Nations had already been engaged in this area. On 22 September 1924, the As-
sembly of the League had adopted a resolution providing for the establishment of a standing body, the 
“Committee of Experts for the Progressive Codification of International Law”. In 1927, the Assembly 
further convened a diplomatic conference to codify three of the topics that were considered “ripe for 
international agreement” by the Committee (namely nationality, territorial waters and the responsibil-
ity of States for damage done in their territory to the person or property of foreigners). Following the 
work of a Preparatory Committee, which identified possible “bases for discussion”, the Conference 
met in The Hague from 13 March to 12 April 1930, with disappointing results. On 25 September 1931, 
the Assembly adopted another resolution with procedures to strengthen the codification efforts. For a 
description of the work of the League of Nations, as well as the establishment and work of the Interna-
tional Law Commission at the United Nations, see The	Work	of	the	International	Law	Commission, 8th 
edition, volume I, pp. 1-6.
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1946, the Assembly thus appointed a “Committee on the Progressive Development 
of International Law and its Codification”, entrusted with the task of identifying 
procedures for the discharge of its responsibilities in this area. Following the Com-
mittee’s recommendation, the General Assembly, by resolution 174 (II) of 21 No-
vember 1947, resolved to establish the ILC.

Under its Statute (annexed to the latter resolution), the Commission “shall 
have for its object the promotion of the progressive development of international 
law and its codification” and “shall concern itself primarily with public interna-
tional law, but is not precluded from entering the field of private international law” 
(Article 1). The Commission is a body of independent experts, which, in its current 
composition, consists of “thirty-four members who shall be persons of recognized 
competence in international law”, elected by the General Assembly for a period of 
five years (Articles 2-14).20 
 The ILC Statute makes a clear distinction between the concepts of “pro-
gressive development” and “codification” of international law, identified in the 
Charter. Under Article 15:

“In the following articles the expression ‘progressive develop-
ment of international law’ is used for convenience as meaning the prepa-
ration of draft conventions on subjects which have not yet been regu-
lated by international law or in regard to which the law has not yet been 
sufficiently developed in the practice of States. Similarly, the expression 
‘codification of international law’ is used for convenience as meaning the 
more precise formulation and systematization of rules of international law 
in fields where there already has been extensive State practice, precedent 
and doctrine.”
This distinction was supposed to have concrete implications on the meth-

ods of work of the Commission. Articles 16-17 and Articles 18-24 provide for 
different procedures to be followed, respectively, in the case of progressive de-
velopment and codification. These procedures have a number of elements in com-
mon, including: (i) the preliminary adoption of a plan of work; (ii) the request for 
relevant information from Governments to proceed with the study of the topic; (iii) 
the preparation of a first “draft”, issued as a Commission document and circulated 
to Governments for comments; and (iv) the adoption of a “final draft and explana-
tory report”, which is submitted to the General Assembly, together with recom-
mendations. There are, however, some differences. As regards the triggering of the 
20 Originally, the Commission was composed of only fifteen members, but the Statute was amended 
three times, enlarging the Commission to twenty-one members in 1956 (General Assembly resolution 
1103 (XI)), to twenty-five members in 1961 (General Assembly resolution 1647 (XVI)) and, finally, to 
thirty-four in 1971 (General Assembly resolution 36/39). As early as in 1956, the General Assembly 
reached an agreement regarding the allocation of seats among regional groups to ensure regional dis-
tribution of different forms of civilization and legal systems: the current Article 9, as amended in 1981, 
provides that “candidates, up to the maximum number prescribed for each regional group, who obtain 
the greatest number of votes and not less than a majority of the votes of the Members present and voting 
shall be elected”. Under Article 10, members of the Commission are eligible for re-election.
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exercise, the Statute contemplates that work on a topic of progressive development 
shall follow either a referral by the General Assembly (Article 16) or a proposal by 
Member States of the United Nations, the principal organs of the United Nations 
other than the General Assembly, specialized agencies, or official bodies estab-
lished by intergovernmental agreement to encourage the progressive development 
of international law and its codification (Article 17);21 for the codification, on the 
other hand, the Commission was called to “survey the whole field of international 
law with a view to selecting topics” and to make recommendations to the General 
Assembly on particular topics for which it considers codification “necessary and 
desirable”. The working methods were also supposed to be slightly different: the 
appointment of a Rapporteur was only expressly foreseen in the context of pro-
gressive development, while the provisions on codification are more specific as to 
what is expected from the Commission’s “drafts”, which shall be “in the form of 
articles” and be accompanied “with a commentary”, containing an adequate pre-
sentation of precedents and other relevant data, as well as conclusions defining the 
extent of agreement on each point in the practice of States and in doctrine and the 
persisting divergences and disagreements. Lastly, the outcome of the two exercises 
was different: while Article 15 indicates that progressive development shall lead to 
the preparation of “draft conventions”, Article 23 allows for a wider palette of re-
sults arising from the codification exercise, since the Commission may recommend 
to the General Assembly:

“(a) To take no action, the report having already been published;
  (b) To take note of or adopt the report by resolution;
  (c) To recommend the draft to Members with a view to the conclusion 

of a convention;
  (d) To convoke a conference to conclude a convention.”

 Finally, the Statute contains provisions regarding the cooperation of the 
Commission with other bodies, which include “any organs of the United Nations 
on any subject which is within the competence of that organ” (Article 25) and 
“any international or national organizations, official or non-official,” including “in-
tergovernmental organizations whose task is the codification of international law, 
such as those of the Pan American Union” (Article 26).
 The Commission meets on an annual basis,22 in a session that, since 1974, 
21 In the latter case, in order to obtain the agreement of the General Assembly to proceed with its work 
in accordance with Article 16, the Commission shall preliminarily formulate a plan of work and study 
such proposals or drafts, circulate them to all Members of the United Nations and to the organs, special-
ized agencies and official bodies mentioned above which are concerned with the question, inviting their 
comments, and submit a report with recommendations to the Assembly.
22 All sessions of the Commission have been held in Geneva, with the exception of: the first session, 
held in New York; the 1954 session, held at the UNESCO headquarters in Paris; the second part of the 
1966 session, held in Monaco; and the second part of the 1998 session, held in New York. Article 12, 
which originally provided for the seat of the Commission to be at the United Nations Headquarters in 
New York, as amended in 1955, to provide that the Commission “shall sit at the European Office of 
the United Nations in Geneva. The Commission shall, however, has the right to hold meetings at other 
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usually lasts twelve weeks. In the 1990s, the Commission considered the oppor-
tunity of dividing its annual sessions into two parts, as a measure to improve its 
methods of work:23 after a first experiment in 1998, the Commission has held split 
sessions at every session since 2000.24

 At the end of each session, the Commission adopts a report to the General 
Assembly. The annual report includes information regarding the organization of the 
session (membership, composition of the Commission’s different bodies, agenda), 
and the progress of the work of the Commission on each of the topics in its agenda. 
It also contains requests for information addressed to Governments with respect to 
issues arising in specific topics, as well as other decisions and conclusions agreed 
in the course of the session. At the General Assembly, the Commission’s report is 
considered in the framework of the Sixth (Legal) Committee, particularly in a week 
that has come to be known as “international law week”, when the legal advisers 
of the ministries of foreign affairs of Member States are usually present in New 
York.25 The Assembly adopts an annual resolution on the report of the Commission, 
but may also adopt other resolutions regarding specific topics, when it takes action 
on the final outcome of the work of the Commission.

 B. Some Challenges in the Codification of International Law

 The codification of international law, let alone its progressive develop-
ment, is a daunting task, which has uninterruptedly occupied the United Nations 
since its creation. While an exhaustive theoretical framework exceeds the objective 
of the present study, it is useful to underline three particular problems that arise in 
this context, which are central to understand why the United Nations is shifting 
away from conventional forms of codification.
 First of all, the codification of international law faces an inherent paradox 
that is common to every effort of codification, even at the domestic level. The for-
mulation and systematization of legal rules in a written form is surely an endeavour 
that contributes to the progress of the legal order, insofar as it provides certainty in 
the application of the law, as well as an opportunity to clarify and improve existing 
legal regimes. However, codification also has the effect of crystalizing codified 
rules into one specific formulation, thus potentially becoming an obstacle to the fu-
ture development of the law, when it attempts to meet new needs arising in society. 
places after consultation with the Secretary-General”. See The	Work	of	the	International	Law	Commis-
sion, op.	cit., pp. 69-70.
23 a split session was viewed as facilitating reflection and study by its members, improving productivity 
as a result of inter-sessional preparation for the second part, encouraging informal inter-sessional work, 
giving Special Rapporteurs time to reconsider proposals, allowing concentrated work by the Drafting 
Committee or a working group, and facilitating better and more continuous attendance of members.
24 See The	Work	of	the	International	Law	Commission, op.	cit., pp. 66-69.
25 For an interesting description of the relationship between the ILC and the Sixth Committee, see: Sir 
Franklin Berman, “The ILC within the UN’s Legal Framework: Its Relationship with the Sixth Com-
mittee”, German Yearbook of International Law, vol. 49, 2006, pp. 107-127.

anuario02.indd   126 10/16/2013   3:33:57 PM



127Codification Light: A New Trend in the Codification of International Law at the United Nations

This problem may be particularly acute for the codification of international law 
through conventional means, since States are formally bound to the conventional 
instrument, and the convening of an international conference constitutes an excep-
tional opportunity, which may not be repeated in the future. A possible solution 
is providing for a review conference to consider possible amendments,26 but this 
device may endanger the authority of the original convention, and is indeed not 
usually resorted to in codification instruments.
 Additionally, the codification of international law faces a number of chal-
lenges that do not arise in domestic codification. There is, indeed, a fundamental 
difference between the two: while domestic codification is effected through an act 
of authority—issued by the sovereign or the legislative power—which is imposed 
on its recipients, the codification of international law may, at best (when it is em-
bodied in a treaty), be based on an agreement negotiated between the recipients.27 
This has important implications in at least three interrelated respects. Firstly, re-
cipients always retain the possibility of opting out from a hard law codification at 
the international level: if a State is not able to impose its views in the negotiation 
of a codification treaty, it may either make reservations reflecting its position or 
refuse its consent to be bound by the treaty as a whole. Secondly, while at the do-
mestic level the codification exercise often mixes the restatement of existing rules 
with new legislation, at the international level this distinction acquires a crucial 
importance. This explains why the Charter proposed to separate the concepts of 
“codification” and “progressive development”. At least in principle, in the nego-
tiation of a law-making treaty, provisions that codify customary rules should be 
easily accepted by States (since they are already bound by them), while provisions 
proposed as progressive development may require a different kind of consider-
ation, since States are asked to accept new obligations. Thirdly, while domestic 
codification usually abrogates all prior incompatible laws and customs, a codifica-
tion treaty does not normally affect other sources of law. Customary international 
law, in particular, continues to be applicable not only in the relations between 
parties and non-parties to the codification treaty,28 but also among the parties to 
26 As foreseen, for example, under Article 123 of the Rome Statute of the International Criminal Court 
to consider, in particular, possible amendments to the list of crimes contained in Article 5
27 This difference should of course be accepted with a grain of salt. In a democratic society, the law 
is negotiated and adopted by a legislative power composed of elected representatives, who stand for 
the interests of the ultimate recipients of the law. Having said this, the difference still stands. First of 
all, as emphasized by Georges Scelle (Droit	international	public.	Manuel	élémentaire	avec	les	textes	
essentiels, Domat-Montchrestien, Paris, 1944, pp. 21-23), international law is characterized by a “dé-
doublement	fonctionnel”, in which governments operate simultaneously as State organs and as organs 
of the international legal order: in a law-making exercise their two roles, as law-makers and recipients, 
collide. In addition, the outcome of the legislative process at the domestic level is a law which applies 
to all recipients, notwithstanding their position during the negotiations, while a treaty, even when it pur-
ports to codify international law, is only binding upon the States that have consented to be bound by it. 
28 As evidenced by the ICJ in the North	Sea	Continental	Shelf	(Federal	Republic	of	Germany/Den-
mark;	Federal	Republic	of	Germany/Netherlands) cases, where it was called to identify the “accepted 
rule of general international law on the subject of continental shelf delimitation, as it exists indepen-
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the codification treaty.29 In sum, while one could unequivocally make the case that 
domestic codification ensures the universal and consistent application of a unique 
set of rules, the situation is more ambiguous at the international level. The codifica-
tion of international law, when it is implemented through a treaty, implies a choice 
between a set of customary rules that are applicable to all, but remain vague, and 
a set of conventional rules which may be better defined, but will probably not be 
binding upon all States. International codification, in other words, provokes an 
unsolvable tension in the quest for certainty and universality in the application of 
the law.
 A third challenge lies in the distinction between codification and progres-
sive development. In its 1949 Survey of International Law prepared to assist the 
ILC in its work of codification,30 the Secretary-General observed that the defini-
tions of these two expressions, as contained in the Statute, “were adopted for the 
sake of convenience” and that, in light of the prior work of the League of Na-
tions and the United Nations in the field, “there was no intention that the Com-
mission should limit itself, in the matter of codification, to a mere recording, in a 
systematized form, of the existing law”.31 Indeed, “[i]n practice, … the functions 
performed by the Commission proved not to require a method of ‘codification’ 
and another of ‘progressive development’, the draft articles prepared on particular 
topics incorporating elements of both lex	lata and lex	ferenda”.32 The Commission 
has even held the view that: “[t]he distinction between codification and progressive 
dently of the [1958 Geneva] Convention [on the Continental Shelf]” to be applied in the relations 
between Denmark and Netherlands, who were parties to the Convention, and Germany, who was not 
(Judgment,	I.C.J.	Reports	1969, notably at p. 24, para. 25); the Court found that such customary rule 
was different from Article 6 of the Geneva Convention, which was based on the equidistance method 
(ibid., pp. 28-41, paras. 37-69).
29 As evidenced by the ICJ in the Military	and	Paramilitary	Activities	in	and	against	Nicaragua	(Ni-
caragua	v.	United	States	of	America) case, where the Court found that the exclusion from the United 
States acceptance of jurisdiction under the optional clause of “disputes arising under a multilateral 
treaty” barred the Court from applying in the case multilateral treaties such as the Charter of the United 
Nations and the Charter of the Organization of American States, but “has no further impact on the 
sources of international law which Article 38 of the Statute requires the Court to apply” (I.C.J.	Reports	
1986, p. 38, para. 56). The Court then decided the case notably on the basis of the customary rules relat-
ing to the prohibitions of the use of force and of intervention in the internal affairs of the State.
30 As mentioned above, Article 18, paragraph 1, of the Statute provided that “the Commission shall 
survey the whole field of international law with a view to selecting topics for codification”. The “Sur-
vey of International Law in relation to the Work of Codification of the International Law Commission” 
submitted by the Secretary-General was the first document before the Commission at its first session in 
1949 (Un Doc. A/CN.4/1/Rev.1, 10 February 1949: reproduced at http://untreaty.un.org/ilc/documenta-
tion/english/a_cn4_1_rev1.pdf).
31 Ibid., para. 3. At the time, the Secretary-General still saw a possible separation between the two exer-
cises: “urgent and novel questions demanding international regulation are covered by that aspect of the 
function of the Commission which relates to ‘development of international law’, and … ‘codification’ 
embraces, in principle, the entire field of international law” (ibid., para. 23).
32 See “Review of the multilateral treaty-making process (paragraph 2 of General Assembly resolution 
32/48)”, UN Doc. A/CN.4/325, 23 July 1979, para. 13 (Yearbook	of	the	International	Law	Commission	
(hereinafter YILC), 1979, vol. II (1), p. 187).
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development is difficult if not impossible to draw in practice; the Commission has 
proceeded on the basis of a composite idea of codification and progressive devel-
opment. Distinctions drawn in its statute between the two processes have proved 
unworkable and could be eliminated in any review of the statute”.33 It follows that 
both the Commission and the General Assembly have adopted a very flexible ap-
proach to the codification exercise, both in terms of working methods and final 
outcomes.
 In the following pages, we shall see how these difficulties have been ad-
dressed by the United Nations in its codification efforts, through the study of two 
significant examples: the codification of the law of treaties, which constitutes a 
classical case of codification by treaty, and the codification of international respon-
sibility, which remains today a leading illustration of “codification light”.

 III. The Codification of the Law of Treaties: A Classical Case of Codi-
fication by Treaty

 The codification of the law of treaties is one of the most significant 
achievements of the United Nations in the codification of international law. The 
centrepiece of this work is the 1969 Vienna Convention (A.), which, while having 
had a major impact on our understanding of the law of treaties, is far from having 
brought to a close the codification efforts of the United Nations in the field (B.).

A. The Choice of a Codification by Treaty: The 1969 Vienna Conven-
tion on the Law of Treaties

 The law of treaties was one of the topics that the Secretary-General con-
sidered “ripe for codification” in his 1949 Survey of International Law.34 At its 
first session, in the same year, the ILC selected the topic for codification, giving it 
priority, and entrusted its study to a Special Rapporteur.35 A total of four successive 
Special Rapporteurs would guide the Commission’s work on the topic, until its 
conclusion in 1966.36 The “draft articles” submitted by the ILC served as the work-
ing document for an international conference, convened in Vienna by the General 
Assembly in 1968 and 1969, which adopted the Vienna Convention on the Law of 
33 Report of the ILC on the work of its 48th session, 1996, para. 147 (YILC, 1996, vol. II (2), p. 84). See 
also, ibid., para. 157 (reproduced at ibid., p. 86): the Commission’s work “has involved the elaboration 
of multilateral texts on general subjects of concern to all or many States, such texts seeking both to re-
flect accepted principles of regulation, and to provide such detail, particularity and further development 
of the ideas as may be required”.
34 Survey (1949), op.	cit., paras. 90-92.
35 Report of the ILC on the work of its 1st session, 1949, paras. 19-21 (YILC, 1949, vol. I, p. 281).
36 Namely: James L. Brierly (who submitted three reports between 1950 and 1952); Hersch Laut-
erpacht (who submitted two reports in 1953 and 1954); Gerald G. Fitzmaurice (who submitted five 
reports from 1957 to 1960); and Humphrey Waldock (who would conclude the work, following six 
reports submitted between 1962 and 1966).
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Treaties.
 The choice of proceeding to the codification of the law of treaties by a 
convention, however, was not a given. In 1956, the third Special Rapporteur on the 
topic, Gerald Fitzmaurice, had expressed the opinion that “any codification of the 
law of treaties … should take the form of a code and not of a draft convention”. In 
support of this option, he explained that: (i) “it seems inappropriate that a code on 
the law of treaties should take the form of a treaty; or rather it seems more appropri-
ate that it should have an independent basis”; and (ii) “much of the law of treaties 
is not especially suitable for framing in conventional form”, since “[i]t consists of 
enunciations of principles and abstract rules, most easily stated in the form of a 
code”, which could include “declaratory and explanatory material” in its body.37 In 
1961, after Fitzmaurice’s departure, the Commission held a general debate on the 
issue38 and changed its position, deciding that “its aim would be to prepare draft 
articles on the law of treaties intended to serve as the basis for a convention”.39 This 
new approach had at least two justifications:

“First, an expository code, however well formulated, cannot in the nature 
of things be so effective as a convention for consolidating the law; and 
the consolidation of the law of treaties is of particular importance at the 
present time when so many new States have recently become members of 
the international community. Secondly, the codification of the law of trea-
ties through a multilateral convention would give all the new States the 
opportunity to participate directly in the formulation of the law if they so 
wished; and their participation in the work of codification appears to the 
Commission to be extremely desirable in order that the law of treaties may 
be placed upon the widest and most secure foundations.”40

37 Report on the law of treaties, by Mr. G.G. Fitzmaurice, UN Doc. A/CN.4/101, 14 March 1956, para. 
9 (YILC, 1956, vol. II, pp. 106-107).
38 For the discussion, see the summary records of the 620th and 621st meetings of the Commission at its 
thirteenth session (YILC, 1961, vol. I, pp. 247-254 and 254-258, respectively).
39 Report of the ILC on the work of its 13th session session, 1961, para. 39 (YILC, 1961, vol. II, p. 128). 
It is known that the newly appointed Special Rapporteur, Humphrey Waldock, favoured this new posi-
tion and called for the debate to take place at the Commission.
40 Report of the ILC on the work of its 14th session, para. 17, YILC, 1962, vol. II, p. 160. At the 1961 
debate this position was held by Mr. Ago (620th meeting, para. 14, YILC, 1961, vol. I, p. 249 and 620th 
meeting, paras. 65-67, ibid., p. 253, also noting that “the psychological effect of informing the General 
Assembly … that the Commission intended only to draw up a model code of rules, could be disas-
trous”), Mr. Amado (620th meeting, paras. 18-20, ibid., p. 249), Mr. Bartos (620th meeting, para. 37, 
ibid., p. 251), Mr. Tunkin (620th meeting, paras. 48-49, ibid., pp. 251-252, noting that “the Commission 
should, wherever possible, attempt to prepare draft conventions” and that, if a convention were later not 
concluded, “the draft articles would still remain as a guide”); Mr. Gros (620th meeting, para. 52, ibid., 
p. 252), Sir Humphrey Waldock (620th meeting, para. 55, ibid., p. 252), Mr. Matine-Daftary (620th meet-
ing, para. 63, ibid., p. 253, indicating that “[a]ny topic that was unsuitable for incorporation in a draft 
convention should be set aside”), Mr. Hsu (621st meeting, para. 2, ibid., p. 254), Mr. Erim (621st meeting, 
para. 9, ibid., p. 254), Mr. Tsuruoka (621st meeting, para. 13, ibid., p. 255), Mr. Yasseen (621st meeting, 
para. 14, ibid., p. 255), Mr. Sandstrom (621st meeting, para. 15, ibid., p. 255), Mr. Zourek (621st meeting, 
para. 33, ibid., p. 257). Noting the apparent failure of the model rules on arbitral procedure adopted by 
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 In a remark that carries significance in light of our present debate, the 
fourth Special Rapporteur, Humphrey Waldock, further noted that “[a] draft con-
vention prepared by so large and representative body as the Commission possessed 
an authority of its own even if the General Assembly decided against submitting it 
to a conference of plenipotentiaries. Real harm would only be done if a draft of the 
Commission were submitted to a diplomatic conference which failed to produce 
any text at all”.41 The Special Rapporteur therefore proceeded on that assumption, 
and submitted a set of draft articles for consideration by the Commission. Upon 
the conclusion of its work, the ILC recommended “that the General Assembly 
should convene an international conference of plenipotentiaries to study the Com-
mission’s draft articles on the law of treaties and to conclude a convention on the 
subject”.42 
 The adequacy of this choice was confirmed, ex	post	facto, by those who 
had participated in the Vienna Conference. In particular, Roberto Ago—who had 
been both a member of the Commission at the time and the Chairman of the Con-
ference—reiterated how important it had been to acknowledge the deep transfor-
mations in the composition and social structure of the international community 
after the process of decolonization, taking into account the newly-independent 
States’ distrust towards international legal rules to the creation of which they had 
not participated and which they felt did not meet their fundamental needs.43 
the Commission a few years earlier, which did not seem to be used by States, the Secretary of the Com-
mission, Mr. Liang, observed that: “States did not seem sufficiently academically minded to use models 
of that type; what they required was an adequate presentation of the material of international law in the 
form of draft conventions. Particularly in recent years, there had been a marked tendency on the part 
of States to prefer the convention form for the purpose of codifying international law” (620th meeting, 
paras. 33-34, ibid., p. 250). Contrary views were expressed by some members of the Commission. For 
example, Mr. François noted that the Commission had prepared draft conventions for three past subjects 
(the law of the sea, diplomatic intercourse and immunities and consular intercourse and immunities), 
but for special reasons, which were not present in the case of the law of treaties: in his view, “the law of 
the sea formed a whole, and it had been necessary to obtain the acceptance of certain rules if States were 
to accept other rules”; “[a]s there had been almost unanimous agreement on most aspects of diplomatic 
and consular intercourse and immunities, a draft convention had been indicated”; the law of treaties, on 
the contrary, “did not form a whole and there would be a considerable difference of views” (620th meet-
ing, para. 9, ibid., p. 248). He further noted that “[a]nother serious disadvantage of formulating a draft 
in the form of a convention was that an ungratified convention was often worse than no convention at 
all”: recalling the experience of the 1958 Geneva Conventions on the law of the sea and the two Peace 
Conferences, he noted that the conventional form implied discarding some customary rules in the hope 
of making the draft multilateral convention more acceptable to States and that it would be very difficult 
to persuade States that they were bound by a codified rule, even if they did not ratify the convention 
(620th meeting, para. 41; ibid., p. 251).
41 Sir Humphrey Waldock (620th meeting, para. 57, YILC, 1961, vol. I, p. 252).
42 Report of the ILC on the work of its 18th session, 1966, para. 36 (YILC, 1966, vol. II, p. 177).
43 Roberto Ago, “Droit des traités à la lumière de la Convention de Vienne”, Hague	Academy	Collected	
Courses, vol. 134 (1971-III), pp. 306-309. See also Shabtai Rosenne (also a member of the Commission 
and delegate at the Vienna Conference), “A Posteriori Reflections on the Vienna Convention on the Law 
of Treaties”, in Estudios	de	derecho	internacional.	Homenaje	al	Profesor	Miaja	de	la	Muela, vol. I, 
Tecnos, Madrid, 1979, pp. 441-455, notably at pp. 441-444.
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 The Vienna Conference, however, was far from being an aseptic legal 
exercise, and was strongly affected by its political environment.44 At the very first 
meeting of the Conference, a hostile debate demonstrated fundamentally divergent 
positions between the Eastern and Western blocks: representatives of the former 
voiced “a categorical protest against the discrimination that was being practised 
in the organization of the Conference”, as a consequence of the exclusion of a 
number of States.45 Political tensions found expression in the negotiation of spe-
cific provisions. On the East-West front, States of Eastern Europe, invoking the 
need to ensure the universality of the codification, insisted that the Convention be 
open for signature by all States, while other delegations favoured the more restric-
tive formula that had been used to convene the Conference. Western European 
States, on their side, attached particular importance to the establishment of an 
effective dispute settlement mechanism, which was opposed by other delegations. 
On the North-South front, the newly independent States were attentive to the need 
to preserve their opportunity to repudiate treaties based on the unequal balance 
of power between the contracting parties or a possible change of circumstances. 
Older States (in Western Europe and the Americas), on the contrary, privileged 
the stability of treaties and favoured limited “ways out” from conventional obli-
gations, as well as—once again—an effective mechanism of dispute settlement. 
These tensions remain quite apparent in the text that was finally adopted: Part 
V recognizes causes of invalidity, termination and suspension of the operation 
of treaties (including, inter	alia, coercion of a State by the threat or use of force 
(Article 52) and conflict with jus	cogens (Article 53) as motives of invalidity, and 
the fundamental change of circumstances (Article 62) as a cause for termination); 
the Convention, however, also reaffirms in absolute terms the principle pacta	sunt	
servanda (Article 26) and provides that “[t]he validity of a treaty or of the consent 
of a State to be bound by a treaty may be impeached only through the application 
of the present Convention” (Article 42, paragraph 1). Even when the substantive 
aspects of the codification had been agreed upon, political tensions persisted until 
44 See, Ago, op.	cit., p. 312, noting that “les complications les plus sérieuses étaient surtout dues à des 
divergences d’ordre politique du moment”. The description below is based on Roberto Ago’s account 
of the negotiations (ibid., pp. 311-327), as well as on the official records of the Conference.
45 See the position of the representative of the Union of Soviet Socialist Republics (United	Nations	
Conference	on	the	Law	of	Treaties,	First	Session,	Vienna,	26	March-24	May	1968,	Official	Records: 
Summary records of the first plenary meeting, 26 March 1968, p. 2, paras. 15-18. For the entire debate, 
see ibid., pp. 2-5, paras. 15-49. By resolution 2166 (XXI) of 5 December 1966, convening the Vienna 
Conference, the General Assembly had invited “States Members of the United Nations, States mem-
bers of the specialized agencies, States Parties to the Statute of the International Court of Justice and 
States that the General Assembly decides specially to invite, to participate in the conference”. This had 
the effect of excluding from participation in the Conference a number of States of the Soviet block (the 
People’s Republic of China, the German Democratic Republic, the Democratic Republic of Vietnam 
and the Democratic People’s Republic of Korea). In the debate at the Conference, the Soviet Union’s 
protest was supported by the United Arab Republic, Romania, Ceylon, Hungary, Ukraine, Mongolia, 
Tanzania, Poland, Belarus, Bulgaria, Cuba, Guinea, Yugoslavia, Syria and Czechoslovakia, while the 
organization of the conference was expressly defended by India, the United Kingdom and China.
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the last days of the Conference on the issues of participation to the Convention and 
dispute settlement. The package deal that was finally accepted, opening the way for 
the adoption of the Convention, was a compromise, which—interestingly—was 
proposed by a group of Third World States.46 It included, in particular, an articu-
late, albeit ultimately imperfect, procedure for the settlement of disputes.47

Today, the Vienna Convention on the Law of Treaties is generally ac-
claimed as one of the most achieved codifications of international law and, in the 
debates at the Sixth Committee, it is often mentioned as a precedent in support of 
the choice for a hard law codification. As described above, however, the Conven-
tion is largely a product of its time: the choice for a codification by treaty was 
justified by circumstances proper to a specific historic period and the contents of 
the Convention—both in its substantive part and in the various mechanisms relat-
ing to its functioning as a treaty (signature, dispute settlement)—were strongly 
influencedby positions of the time.

B. The Impact of the Vienna Convention and the Continued Work of 
the United Nations on the Law of Treaties

 It is unquestionable that the Vienna Convention constitutes a successful 
codification, and that it remains the key reference as to the state of the law of trea-
ties. This observation, however, shall be accompanied by two important caveats, 
which concern both its impact as a codification and the work of the United Nations 
in the field.
 First of all, the	success	of	the	Vienna	Convention	as	a	codification	is	not	
necessarily	attributable	to	its	treaty	form.48 The Vienna Convention certainly is a 
fairly well ratified treaty: at present, it has as many as 113 parties, which comprise 
States of all regions of the world and different legal cultures.49 The Convention, 
46 The proposal was made by Ghana, Côte d’Ivoire, Kenya, Kuwait, Lebanon, Morocco, Nigeria, the 
Sudan, Tunisia and Tanzania.
47 See Articles 65 and 66 of the Convention. A party which invokes a cause for invalidity, termination, 
withdrawal or suspension of the operation of a treaty must notify the other parties of its claim and may 
carry out the proposed measure only if, after the expiry of a period of no less than three months, no 
objection has been raised. If an objection is raised, the parties shall seek a solution through the means 
indicated in Article 33 of the Charter. If no solution is reached within a period of twelve months, any 
one of the parties to a dispute concerning the application or the interpretation of Articles 53 and 64 
(conflict of the treaty with jus	cogens) may submit the case to the International Court of Justice for 
a decision, unless the parties agree to submit the dispute to arbitration; for disputes concerning other 
provisions of Part V, any party to the dispute may set in motion a conciliation procedure, as provided for 
in the Annex to the Convention. In other words, with the exception of disputes concerning jus	cogens, 
the mechanism did not guarantee an ultimate binding settlement of the dispute.
48 For an excellent overall appraisal of the impact of the codification of the law of treaties, see: Marcelo 
Kohen, “La codification du droit des traités: quelques éléments pour un bilan global”, Revue	générale	
de	droit	international	public, vol. 104, 2000, pp. 577-613.
49 See status of multilateral treaties deposited with the Secretary-General at the official website of the 
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however, took more than ten years to enter into force and, even today, is far from 
having reached universal adherence.50 Many States have further made reservations 
to the Convention, particularly as regards the dispute settlement mechanism under 
Article 66.51 In fact, the procedures for judicial settlement, arbitration and con-
ciliation provided for under the Vienna Convention have not been used. On the 
other hand, the conventional enunciation of causes for invalidity, termination and 
suspension of the operation of treaties has not led to a massive increase in the 
invocation of such clauses, as may have been feared by some at the time of the 
negotiations. 
 Governmental authorities, domestic and international tribunals and the 
legal literature have widely relied on the Vienna Convention as the commanding 
codification of the law of treaties. This reliance, however, seems to be based more 
on its authoritativeness than its conventional form. For example, the ICJ has, on 
several occasions, referred to the provisions of the Vienna Convention to deter-
mine the applicable law regarding the conclusion,52 application,53 interpretation,54 

United Nations Treaty Collection (at http://treaties.un.org/, consulted on 25 April 2013).
50 The Convention entered into force on 27 January 1980, pursuant to Article 84, paragraph 1, on the 
thirtieth day following the date of deposit of the 35th instrument of ratification or accession (by Togo). 
Among the States who have not ratified the Convention are France (which was the only country that 
voted against the adoption of the Convention at the Vienna Conference, particularly due to its opposi-
tion to the concept of jus	cogens embodied in Articles 53 and 64), the United States of America (which 
had signed the convention on 24 April 1970) or the Democratic People’s Republic of Korea (the unified 
Germany, Viet Nam and the People’s Republic of China, on the other hand, are all parties).
51 See the status of multilateral treaties deposited with the Secretary-General, referred to above.
52 On Article 2, see: Land	 and	Maritime	Boundary	 between	Cameroon	 and	Nigeria	 (Cameroon	v. 
Nigeria;	Equatorial	Guinea	intervening),	Merits,	Judgment,	I.C.J.	Reports	2002, p. 429, para. 263. On 
Article 7, see: Arrest	Warrant	of	11	April	2000	(Democratic	Republic	of	the	Congo	v. Belgium),	Judg-
ment,	I.C.J.	Reports	2002, pp. 22-23, para. 53; Land	and	Maritime	Boundary	between	Cameroon	and	
Nigeria,	Merits,	cit., p. 430, para. 265; Armed	Activities	on	the	Territory	of	the	Congo	(New	Application:	
2002)	(Democratic	Republic	of	the	Congo	v. Rwanda),	Jurisdiction	and	Admissibility,	Judgment,	I.C.J.	
Reports	2006, p. 27, para. 46; Application	of	the	Convention	on	the	Prevention	and	Punishment	of	the	
Crime	of	Genocide	(Croatia	v. Serbia),	Preliminary	Objections,	Judgment,	I.C.J.	Reports	2008, p. 449, 
para. 106. On Articles 15 and 16, see: Application	of	the	Convention	on	the	Prevention	and	Punishment	
of	the	Crime	of	Genocide	(Croatia	v. Serbia)	cit., p. 450, para. 108. On Articles 16 and 24, see: Land	and	
Maritime	Boundary	between	Cameroon	and	Nigeria	(Cameroon	v. Nigeria),	Preliminary	Objections,	
Judgment,	I.C.J.	Reports	1998, p. 294, para. 31.
53 On Article 26, see: Land	and	Maritime	Boundary	between	Cameroon	and	Nigeria,	Preliminary	Ob-
jections,	cit., p. 296, para. 38; Certain	Questions	of	Mutual	Assistance	in	Criminal	Matters	(Djibouti	v. 
France),	Jugdment,	I.C.J.	Reports	2008, p. 229, para. 145; Pulp	Mills	on	the	River	Uruguay	(Argentina	
v. Uruguay),	Judgment,	I.C.J.	Reports	2010,	p. 67, para. 145. On Article 27, see: Certain	Questions	of	
Mutual	Assistance	 in	Criminal	Matters	(Djibouti	v. France),	Jugdment,	 I.C.J.	Reports	2008, p. 222, 
para. 124; Pulp	Mills…	cit.,	p. 60, para. 121; Questions	relating	to	the	Obligation	to	Prosecute	or	Ex-
tradite	(Belgium	v. Senegal), Judgment, 20 July 2012, para. 113. On Article 28 of the Convention, see: 
Questions	relating	to	the	Obligation	to	Prosecute	or	Extradite	cit., para. 100.
54 On the rules of interpretation (particularly Articles 31 and 32), see: Territorial	Dispute	(Libyan	Arab	
Jamahiriya/Chad),	Judgment,	I.C.J.	Reports	1994, pp. 21-22, para. 41; Oil	Platforms	(Islamic	Republic	
of	Iran	v. United	States	of	America),	Preliminary	Objections,	Judgment,	I.C.J.	Reports	1996, p. 812, 
para. 23; Kasikili/Sedudu	Island	(Botswana/Namibia),	Judgment,	I.C.J.	Reports	1999	(II), p. 1059, para. 
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validity,55 termination56 and suspension of operation57 of treaties. The Court, how-
ever, has very rarely applied the Vienna Convention as such:58 in most cases, it has 
only invoked the provisions of the Convention, for guidance, as the “reflection of 
customary international law on the matter”.59 In other words, the Vienna Conven-
tion exercises an influence on our understanding of the law of treaties well beyond 
the strict limits of its formal status as a source of international law.
 Second, the	Vienna	Convention	has	not	concluded	the	United	Nations	en-
gagement	in	the	codification	of	the	law	of	treaties. Despite its all-inclusive name, 
the Vienna Convention does not contain an exhaustive enunciation of all the in-
ternational rules applicable in the area of the law of treaties. Some of its lacunae 
were apparent at the time of the Vienna Conference (a few were even explicitly 
recognized by the Convention: see Article 73); others became evident or widened 
with the evolution of international relations. As a consequence, the United Nations 
has, even after 1969, pursued its codification efforts, which continue to the present 
18; LaGrand	(Germany	v. United	States	of	America),	Judgment,	I.C.J.	Reports	2001,	p. 501, para. 99; 
Sovereignty	 over	Pulau	 Ligitan	 and	Pulau	 Sipadan	 (Indonesia/Malaysia),	 Judgment,	 I.C.J.	 Reports	
2002,	p. 645, para. 37; Oil	Platforms	(Islamic	Republic	of	Iran	v. United	States	of	America),	Judgment,	
I.C.J.	Reports	2003, p. 182, para. 41; Avena	and	Other	Mexican	Nationals	(Mexico	v. United	States	
of	America),	Judgment,	I.C.J.	Reports	2004,	p. 48, para. 83; Legal	Consequences	of	the	Construction	
of	a	Wall	in	Occupied	Palestinian	Territory,	Advisory	Opinion,	I.C.J.	Reports	2004,	p. 174, para. 94; 
Legality	of	Use	of	Force	(Serbia	and	Montenegro	v. Belgium),	Preliminary	Objections,	Judgment,	I.C.J.	
Reports	2004, p. 318, para. 100; Application	of	the	Convention	on	the	Prevention	and	Punishment	of	the	
Crime	of	Genocide	(Bosnia	and	Herzegovina	v. Serbia	and	Montenegro),	Judgment,	I.C.J.	Reports	2007	
(I),	pp. 109-110, para. 160; Certain	Questions	of	Mutual	Assistance	in	Criminal	Matters	cit., p. 219, 
para. 112; Dispute	regarding	Navigational	and	Related	Rights	(Costa	Rica	v. Nicaragua),	Judgment,	
I.C.J.	Reports	2009, p. 237, para. 47; Pulp	Mills…	cit.,	p. 46, paras. 64-65; Accordance	with	Internation-
al	Law	of	the	Unilateral	Declaration	of	Independence	in	Respect	of	Kosovo,	Advisory	Opinion,	I.C.J.	
Reports	2010, p. 442, para. 94; Application	of	the	Interim	Accord	of	13	September	1995	(The	Former	
Yugoslav	Republic	of	Macedonia	v. Greece), Judgment, 5 December 2011, para. 91.
55 On Article 46, see: Land	and	Maritime	Boundary	between	Cameroon	and	Nigeria,	Merits,	cit., p. 
430, para. 265.
56 On Articles 60 and 62, see:	Legal	Consequences	for	States	of	the	Continued	Presence	of South	Af-
rica	in	Namibia	(South	West	Africa)	notwithstanding	Security	Council	Resolution	276	(1970),	Advisory	
Opinion,	I.C.J.	Reports.	1971,	p. 47; Fisheries	Jurisdiction	(United	Kingdom	v. Iceland),	Jurisdiction	
of	the	Court,	Judgment,	I.C.J.	Reports	1973,	p. 18; Interpretation	of	the	Agreement	of	25	March	1951	
between	the	WHO	and	Egypt,	Advisory	Opinion,	I.C.J.	Reports	1980,	pp. 95-96; Gabčíkovo-Nagymaros	
Project	(Hungary/Slovakia),	Judgment,	I.C.J.	Reports	1997, p. 38, para. 46; Application	of	the	Interim	
Accord	of	13	September	1995	cit., para. 163. 
57 On Article 57, see:  Pulp	Mills…	cit.,	p. 66, para. 141.
58 The Court could is not only due to the fact that disputes before the Court involved States that were 
not bound by the Vienna Convention, but also to the fact that, even for those disputes involving States 
parties to the Convention, “the Convention applies only to treaties which are concluded by States after 
the entry into force of the present Convention with regard to such States” (Article 4).
59 See most of the cases quoted in the notes above. The only case in which the Court applied the Vienna 
Convention as such is Application	of	the	Interim	Accord	of	13	September	1995	cit., para. 91. In Armed	
Activities	on	the	Territory	of	the	Congo	(New	Application:	2002)(Democratic	Republic	of	the	Congo	v. 
Rwanda)	cit., p. 25, para. 125, the Court indicated that Article 66 of the Convention, establishing dispute 
settlement procedures, including jurisdiction of the Court on cases regarding conflict of a treaty with jus	
cogens, is not of customary character.
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day.
 In an initial phase, the preferred codification technique to fill the existing 
gaps in the law of treaties was the preparation of “draft articles”, followed by the 
adoption of a convention. As early as in 1963, in its consideration of the topic of 
“Succession of States and Governments”, the ILC had decided to give priority to 
the issue of “succession in respect of treaties”, on which it focused its attention as 
of 1968. The 1969 Vienna Convention therefore did not address the matter, and 
specified, at Article 73, that its provisions “shall not prejudge any question that 
may arise in regard to a treaty from a succession of States”. The Commission sub-
mitted a set of “draft articles” to the General Assembly in 1974;60 a United Nations 
Conference was thereafter held in Vienna in 1977-1978, and, on 23 August 1978, 
adopted the Vienna Convention on the Succession of States in respect of Treaties. 
In 1969, the General Assembly recommended that the Commission also consider 
the question of treaties concluded between States and international organizations 
or between two or more international organizations, which was excluded from the 
scope of the 1969 Vienna Convention adopted a few months earlier.61 In 1982, the 
Commission submitted, once again, a set of “draft articles” to the General Assem-
bly, which convened a conference of plenipotentiaries, held in Vienna in 1986;62 

60 The “Succession of States and Governments” was included among the fourteen topics selected by the 
Commission for codification at its first session, in 1949, but no priority was given to it. By resolution 
1686 (XVI) of 18 December 1961, the General Assembly recommended that the topic be included on 
the priority list, and the Commission therefore included it on its programme of work in 1962. The first 
Special Rapporteur appointed on the topic was, once again, Humphrey Waldock, who submitted five 
reports between 1968 and 1972; a second Special Rapporteur, Francis Vallat, submitted one report in 
1974. The final recommendation of the Commission, contained in its 1974 report, was that the General 
Assembly convene a conference of plenipotentiaries to conclude a convention on the subject. For a sum-
mary of the work of the Commission on the topic see Report of the ILC on the work of its 26th session, 
1974, paras. 18-44 (YILC, 1974, vol. II, pp. 213-167).
61 General Assembly resolution 2501 (XXIV) of 12 November 1969 (at para. 5). See Article 3 of the 
1969 Vienna Convention (entitled “International agreements not within the scope of the present Con-
vention”).
62 For a summary of the work of the Commission on the topic, see: Report of the ILC on the work of 
its 34th session, 1982, paras. 12-33 (YILC, 1982, vol. II (2), pp. 9-12). The Commission included the 
question in its general programme of work in 1970, appointing a Sub-Committee to make a preliminary 
study on the matter; a Special Rapporteur, Paul Reuter, was appointed in 1971, and submitted eleven 
reports between 1972 and 1982. The final recommendation of the Commission, contained in its 1982 
report, was that the General Assembly convoke a conference to conclude a convention. The main reason 
for this recommendation was “the present situation of codification both as regards the law of treaties 
and as regards the law of international organizations. According to the Commission, such a convention 
would “complete the United Nations overall design” started with the 1969 and 1978 Vienna Conven-
tions, a conclusion that “is all the more justified as the articles in question are basically intended to ex-
tend to the treaties to which one or more international organizations are parties to the rules contained in 
the Vienna Convention for treaties to which only States are parties”. In addition, “[s]hould the proposed 
articles be taken not merely as falling generally within the ‘law of treaties’, but as part of what might be 
termed ‘the law of international Organizations’, the same conclusion emerges, for the work done by the 
Commission in the latter sphere has already been embodied in a Convention, namely the Convention on 
the Representation of States of 14 March 1975” (ibid., p. 16, paras. 56-61).
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the Vienna Convention on the Law of Treaties between States and International Or-
ganizations or between International Organizations was adopted at that conference, 
on 20 March 1986. None of these two conventions, however, attained the success 
of the 1969 Vienna Convention: the 1978 entered into force eighteen years after its 
conclusion, on 6 November 1996, and even today only has 22 parties;63 the 1986 
Convention is not in force.64

In 1977, the General Assembly decided to associate the ILC in the prepa-
ration of a report, requested to the Secretary-General, to review “the multilateral 
treaty-making process”.65 The ILC thus appointed a Working Group on the topic, 
which prepared a report that was transmitted, in 1979, to the Secretary-General 
for inclusion in his report. The ILC’s report highlighted that “the techniques and 
procedures provided for in the Statute of the Commission, as they have evolved in 
practice … have proved, as a whole, to be appropriate to the performance by the 
Commission of the tasks entrusted to it and, in particular, to its contribution to the 
treaty-making process through the preparation of draft articles which, following a 
decision of the General Assembly to that effect, provide the basis for the elabora-
tion and adoption by States of instruments that progressively develop and codify 
international law”. It also noted that these techniques and procedures “are flexible 
enough to allow the Commission to make, within its general framework, such ad-
justments as the specific features of a topic or other circumstances may demand”.66

 However, the codification of the law of treaties has progressively drifted 
away from the conventional form. A third related topic, initially contemplated for 
a possible hard law codification, was that of the “most-favoured-nation clause”, 
which had arisen in the course of the work on the law of treaties at the ILC. The 
Commission started to work on the issue, as an autonomous topic, in 1967, and 
63 See status of multilateral treaties deposited with the Secretary-General at the official website of the 
United Nations Treaty Collection (at http://treaties.un.org/, consulted on 25 April 2013).
64 See status of multilateral treaties deposited with the Secretary-General at the official website of the 
United Nations Treaty Collection (at http://treaties.un.org/, consulted on 25 April 2013). The Conven-
tion has received 42 instruments of ratification or accession, from States and international organizations. 
Under Article 85, the Convention shall enter into force on the thirtieth day following the date of deposit 
of the thirty-fifth instrument of ratification or accession by States; while international organizations may 
also become parties to the Convention, they are not counted for entry into force purposes.
65 See General Assembly resolution 32/48 of 8 December 1977. The Secretary-General report was to 
be a factual report on the techniques and procedures used in multilateral treaty-making, particularly 
within the United Nations.
66 See Report of the ILC on the work of its 31st session, 1979, paras. 184-195 (YILC, 1979, vol. II(2), 
pp. 187-188. The report of the Working Group highlighted that the Commission also employed flexible 
methods and techniques, which could include the adoption of a product different than draft articles. It 
noted, for example, that “the Commission has followed special methods in connection with assignments 
referred to it by the General Assembly for the purpose of giving a legal opinion, elaborating a deci-
sion or formulating conclusions or observations on a particular subject-matter” (Report of the Working 
Group on review of the multilateral treaty-making process, UN Doc. A/CN.4/325, 23 July 1979, para. 
58, YILC, 1979, vol. II(1), p. 200). From the report, however, it is apparent that the Commission con-
sidered that its methods and techniques were mainly directed towards the preparation of draft articles in 
view of the later adoption of an international convention.
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submitted a completed set of “draft articles” to the General Assembly in 1978, with 
the recommendation that they “should be recommended to Member States with a 
view to the conclusion of a convention on the subject”.67 However, due to diver-
gent opinions among delegations on the substance of the topic, the Assembly did 
not follow the ILC’s recommendation: the item remained in its agenda for several 
years until, in 1991, the Assembly decided to bring the draft articles to the attention 
of Member States and interested intergovernmental organization for their consider-
ation in such cases and to the extent as they deemed appropriate.68 
 In subsequent years, the Commission decisively adopted “light” forms of 
codification of the law of treaties. In most cases, this decision has been justified by 
the fact that the Commission’s work is not aimed at filling gaps in the regulation 
of the 1969 Vienna Convention or at challenging its codification of the custom-
ary rules applicable to the law of treaties, but rather at complementing the prior 
codification to assist practitioners in the application of the relevant rules. Thus, 
the “Guide to practice on reservations to treaties”, adopted in 2011, is premised on 
the “consensus decision reached in 1995 and never subsequently challenged” that 
“there was no reason to modify or depart from the relevant provisions of the 1969, 
1978 and 1986 Vienna Conventions”, and its purpose is only “to provide assistance 
to practitioners of international law”. 69 It follows that “while the Guide to Practice, 
as an instrument—or ‘formal source’—is by no means binding, the various provi-
sions in the guidelines cover a wide range of obligatoriness and have different 
legal values”: some of them simply reproduce provisions of the Vienna Conven-
tions; other guidelines aim at contributing to the crystallization of provisions of 
the Vienna Conventions the customary character of which is open to question; still 
other guidelines supplement conventional provisions that are silent on modalities 
for their implementation; other ones address issues on which the Conventions are 
silent but set out undisputed customary rules; some guidelines are de	lege	ferenda; 
and finally some guidelines are recommendations meant only to encourage.70 On 
“Fragmentation of international law: difficulties arising from the diversification and 
67 For a summary of the work of the Commission on the topic and its final recommendation, see: Report 
of the ILC on the work of its 30th session, respectively paras. 15-46  and 73 (YILC, 1978, vol. II (2), 
pp. 8-11 and 16). It should be noted in passing that the topic of the “most-favoured-nation clause” had 
traditionally been associated with the law of treaties: the difficulties arising from the interpretation of 
this clause were mentioned by the Secretary-General as an argument in favour of the codification of the 
law of treaties in his 1949 Survey of international law (A/CN.4/1/Rev.1, 10 February 1949, at pp. 52-
53, para. 91).
68 See decision 46/416 of 9 December 1991. See also: resolutions 33/139 of 19 December 1978, 35/161 
of 15 December 1980, 36/111 of 10 December 1981, 38/127 of 19 December 1983 and 40/65 of 11 
December 1985, as well as decision 43/429 of 9 December 1988.
69 See, respectively, paragraphs 5 and 2 of the introduction to the Guide to Practice, in Report of the ILC 
on the work of its 63rd session, 2011, UN Doc. A/66/10/Add.1, pp. 36 and 34.
70 See paragraph 3 of the introduction to the Guide to Practice, in Report of the ILC on the work of its 
63rd session, UN Doc. A/66/10/Add.1, pp. 34-35. The ILC recommended that the General Assembly 
simply “take note” of the “Guide to Practice”, ensuring its dissemination; the Assembly is due to con-
sider the Guide to Practice at its sixth-eighth session, in 2013. 
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expansion of international law”, the ILC took note of the conclusions contained in 
a report submitted by the Study Group,71 which recognizes, as a starting point, that 
the conceptual frame to address the issue “is provided by the 1969 Vienna Conven-
tion on the Law of Treaties”.72 The report thus simply aims at providing “a toolbox 
with the help of which lawyers dealing with [the problem of potential overlap or 
conflict of rules] may be able to proceed to a reasoned decision”.73 The ILC is fol-
lowing a similar path for the topics on the law of treaties in its current agenda: on 
“The Most-Favoured-Nation clause”, it has made clear that it would not attempt to 
update or revise the 1978 draft articles in view of the adoption of a convention, and 
the Study Group is rather preparing a report relating to the practice and interpreta-
tion of such clauses, which will be accompanied by recommendations, including 
model clauses;74 on the topic “Treaties over time”, the ILC is preparing a “reper-
tory of practice”, from which it will identify a set of “conclusions”, with respect to 
the application of Article 31, paragraph 3 (c), of the 1969 Vienna Convention on 
the Law of Treaties;75 work on “Provisional application of treaties” will be “based 
on a thorough analysis of practice” and “may lead to the drafting of a few articles 
that would supplement the scant rules contained in the Vienna Convention”, nota-
bly Articles 18 and 25.76

 A peculiar case is that of the topic “Effects of armed conflicts on treaties”, 
which was taken up by the ILC to fill a gap in the 1969 Vienna Convention.77 From 
the outset, the Commission organized its work in the form of the consideration and 
adoption of “draft articles”, which had the vocation of becoming an international 
convention. Upon the conclusion of its study, however, the Commission recom-
mended to the General Assembly: “(a) to take note of the draft articles … in a 
resolution, and to annex them to the resolution; (b) to consider, at a later stage, the 
elaboration of a convention on the basis of the draft articles”.78 As it stems from 
the debates, this recommendation, modelled on the one that had been used for the 
Articles on State Responsibility (described below), was “dictated by concern about 
what might ensue if [a diplomatic] conference failed, or if too few States ratified 
the treaty produced by it”.79 By resolution 66/99 of 9 December 2011, the General 
71 Report of the ILC on the work of its 58th session, 2006, para. 239. The General Assembly took note 
of the conclusions of the Study Group by resolution 61/34 of 4 December 2006.
72 “Fragmentation of international law: Difficulties arising from the diversification and expansion 
of international law”, Report of the Study Group of the International Law Commission, UN Doc. A/
CN.4/L.682, 13 April 2006, para. 17.
73 Ibid., para. 20. 
74 See: Report of the ILC on the work of its 63rd session, 2011, UN Doc. A/66/10, para. 362.
75 See: Report of the ILC on the work of its 60th session, 2008, UN Doc. A/63/10, Annex A, paras. 
19-22.
76 See: Report of the ILC on the work of its 63rd session, 2011, UN Doc. A/66/10, Annex C, para. 11.
77 Under Article 73, the provisions of the Vienna Convention do not prejudge any question that may 
arise in regard to a treaty from the outbreak of hostilities between States.
78 Report of the ILC on the work of its 63rd session, 2011, UN Doc. A/67/10, para. 97.
79 This was the position of the Special Rapporteur, Lucius Caflisch (A/CN.4/SR.3117, p. 13), who also 
observed that “the Commission’s principal responsibility was to prepare the texts of treaties to promote 
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Assembly proceeded accordingly, taking note of the draft articles and including the 
corresponding item in the provisional agenda of its sixty-ninth session, in 2014, 
“with a view to examining, inter alia, the question of the form that might be given 
to the articles”. This codification thus remains, for the time being, in a “light” state. 

IV. The Codification of International Responsibility: A Case of “Codification 
Light”

 The codification of the law of international responsibility occupied the 
ILC for more than half a century and is also considered nowadays one of its most 
substantial accomplishments. While the Articles on State Responsibility remain in 
a state of “codification light” (A.), they have already had a considerable impact on 
the case law of international courts and tribunals, and have influenced the debate 
on the codification process (B.).

A. The Choice of a “Codification Light”: The Articles on State Re-
sponsibility

 The law of State responsibility was one of the topics that the Secretary-
General considered suitable for codification in his 1949 Survey of International 
Law,80 and was included in the initial list of topics provisionally selected by the 
Commission at its first session.81 Following a request by the General Assembly in 
1953,82 the ILC started its work on the topic in 1955, which it would pursue, under 
five successive Special Rapporteurs,83 until the completion of the Articles on Re-
sponsibility of States for Internationally Wrongful Acts, in 2001.
 In the first years of its consideration of the topic, the Commission faced 
difficulties in identifying an approach that would allow it to proceed to a suitable 

the progressive development and codification of international law”, and that “the Commission must 
not allow itself to be discouraged by the difficulties sometimes encountered in its work on progressive 
development and codification when it submitted proposals to the General Assembly”. In the debates, it 
was noted that it had been suggested, in the Sixth Committee, that this topic was not suitable for codi-
fication and should be dropped. It was also observed that the Commission’s recommendation should 
allow the General Assembly to decide whether to convene an international conference for the purpose 
of adopting the convention or drafting the convention in the Sixth Committee (ibid.). 
80 Survey (1949), op.	cit., pp. 56-57, paras. 97-98.
81 Report of the ILC on the work of its 1st session, 1949, para. 16 (YILC, 1949, vol. I, p. 281). 
82 General Assembly resolution 799 (VIII) of 7 December 1953.
83 Namely: F.V. García Amador (who submitted six reports between 1956 and 1961); Roberto Ago 
(who submitted eight reports from 1969 to 1980), Willem Riphagen (who submitted seven reports be-
tween 1980 and 1986); Gaetano Arangio-Ruiz (who submitted eight reports from 1988 to 1996, thus 
concluding the first reading of the draft articles); and James Crawford (who conducted the second read-
ing of the draft articles, submitting four reports between 1998 and 2001). For a brief summary of the 
work of the Commission, see: Report of the ILC on the work of its 53rd session, paras. 30-67 (YILC, 
2001, vol. II (2), pp. 20-25).
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codification of the law of State responsibility. Its earlier reports followed the clas-
sical understanding of the topic (which had been adopted, inter	alia, at the 1930 
Hague Conference, with little success), focusing on the question of responsibility 
for injuries to persons or property of aliens. This methodology proved both too re-
strictive—in that it was limited to a specific area (that of injuries to aliens and their 
property) to the exclusion of new important fields of international law—and too 
broad for the purposes of identifying principles suitable for codification—since it 
involved controversial issues relating to the obligations regarding the treatment of 
aliens and the mechanism of diplomatic protection. In 1962, the Commission set 
up a Sub-Committee charged with identifying the direction that the work on State 
responsibility should take. The Sub-Committee recommended that “the Commis-
sion should, with a view to the codification of the topic, give priority to the defini-
tion of the general rules governing the international responsibility of the State”.84 
The Commission “agreed on the need to concentrate its study on the determina-
tion of the principles which govern the responsibility of States for internationally 
wrongful acts [later to be called “secondary rules”], maintaining a strict distinc-
tion between this task and the task of defining the rules that place obligations on 
States [later to be called “primary rules”], the violation of which may generate 
responsibility”.85 In the terms of Special Rapporteur Roberto Ago, the Commis-
sion was to codify “the whole of responsibility and nothing but responsibility”.86 
This methodology, which was adopted for the purposes of codification, implied a 
premise of fundamental importance about international law as a legal order, name-
ly: that there exists a core set of common rules regarding international responsibil-
ity, applicable to all breaches in any field of international law. The only exception 
foreseen by the Commission, in 1963, was the possibility of grading obligations 
placed on States in international law according to their importance to the interna-
tional community.87

 In the earlier years, the first Special Rapporteur on the topic had natu-
rally adopted, without particular justification, the methodology of preparing “draft 
articles”.88 At the beginning of the 1970s, after the adoption of the new approach 
described above, the General Assembly recommended that the Commission con-

84 Report by Mr. Roberto Ago, Chairman of the Sub-Committee on State Responsibility, UN Doc. A/
CN/4/152, 16 January 1963, para 5 (YILC, 1963, vol. II, p. 228).
85 Report of the ILC on the work of its 22nd session, 1970, para. 66 (YILC, 1970, vol. II, p. 306).
86 Summary records of the 1011th meeting, 30 June 1969, para. 18 (YILC, 1969, vol. I, p. 106).
87 Report of the ILC on the work of its 22nd session, 1970, para. 66 (YILC, 1970, vol. II, p. 306). 
This would later trigger an intense debate at the Commission, from the proposal to identify a special 
category of “international crimes”, in 1976, to the codification of a special regime of responsibility in 
the cases of serious breaches of obligations under peremptory norms of general international law (jus	
cogens) and breaches of obligations owed to the international community as a whole (erga	omnes). 
For a detailed description of that debate, see: Santiago Villalpando, L’émergence	de	la	communauté	
internationale	dans	la	responsabilité	des	États, PUF, Paris, 2005, pp. 161-188
88 See Second report by Mr. F.V.García Amador, UN Doc. A/CN.4/106, 15 February 1957, Annex 
(YILC, 1957, vol. II pp. 128-130).
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tinue on a priority basis its work on State responsibility “with a view to the prepa-
ration of a first set of draft articles”, but did not make any particular pronounce-
ment as to the future form of the codification.89 The Commission thus followed 
the recommended methodology, noting that “[t]he final form to be given to the 
codification of State responsibility is obviously a question which will have to be 
settled later, when the Commission has completed its draft”, but also expressing 
the view that “a set of draft articles is the most effective method of discerning and 
developing rules of international law concerning State responsibility”, which “will 
permit their being used as a basis for concluding a convention, if that is eventually 
decided”.90 During the entire first reading, the Commission followed an approach 
that seemed to lead to the preparation of a draft convention, including the adoption 
of provisions devoted to the establishment of a dispute settlement mechanism.91

 However, at the start of the second reading, in the second half of the 
1990s, opinions had evolved: while some governments and members of the Com-
mission continued to support the idea of a future convention, some others voiced 
their preference for a non-binding instrument.92 This divergence of views persisted 
until the conclusion of the work on the topic, in 2001; at the outcome of a debate 
on the matter,93 the Commission decided to recommend to the General Assembly 
“that it take note of the draft articles … in a resolution”, annexing the draft articles, 
and “that the General Assembly consider, at a later stage, and in the light of the 

89 See General Assembly resolution 3071 (XXVIII) of 30 November 1973, para. 3 (b). See also Gen-
eral Assembly resolutions 2780 (XXVI) of 3 December 1971 and 2926 (XXVII) of 28 November 1972. 
90 Report of the ILC on the work of its 26th session, para. 107 (YILC, 1974, vol. II (1), pp. 272-273).
91 For a summary of the debates on first reading on a possible third part of the draft articles devoted 
to dispute settlement, see: Report of the ILC on the work of its 47th session, 1995, paras. 344-364 
(YILC, vol. II (2), pp. 61-64). Reference is repeatedly made therein to “the future convention on State 
responsibility”.
92 For the observations made by governments, see: UN Doc. A/CN.4/488, pp. 18-31, Add.1, p. 3, 
Add.2, p. 2 and Add.3, p. 7. For a summary of the debates at the ILC, see: Report of the ILC on the work 
of its 50th session, 1998, notably paras. 224, 231-235 and 238-239 (YILC, 1997, vol. II (2), pp. 62-64).
93 For a summary of the debates in 2001, see: Report of the ILC on the work of its 53rd session, 2001, 
paras. 61-67 (YILC, 2001, vol. II (2), pp. 24-25). Many members supported the conclusion of a conven-
tion, while others preferred the option of the Assembly taking note of or adopting the report by resolu-
tion, or of recommending the adoption of the draft articles in the form of a declaration. Those members 
supporting the adoption of a convention argued, inter	alia, that “the Commission’s task was to state 
the law, which could only be done through conventions; that the Commission had a tradition of having 
all of its major drafts adopted as international conventions; and that doing so in the case of the draft 
articles would ensure their place, together with the 1969 Vienna Convention as one of the fundamental 
pillars of public international law”. Those members opposing the adoption of a convention pointed out, 
inter	alia, that “it was difficult to state the basic elements of international law in a convention” and that 
“an unratified convention containing significant elements of customary international law could result 
in ‘reverse codification’”; in any event, a convention could upset the balance of the text prepared by 
the Commission, and, in any event, cause an uncertain situation in the relations between parties and 
non-parties or in the presence of reservations. It was also observed that “a convention was not strictly 
necessary since the draft articles … were bound to be influential” and that “ ‘soft law’ instruments did 
have a decisive impact on international relations and the conduct of States, as evidenced by the juris-
prudence of the ICJ”.
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importance of the topic, the possibility of convening an international conference of 
plenipotentiaries to examine the draft articles on responsibility of States for inter-
nationally wrongful acts with a view to concluding a convention on the topic”.94 
 By resolution 56/83 of 12 December 2001, the General Assembly fol-
lowed this recommendation, taking note of the draft articles and commending them 
to the attention of Governments “without prejudice to the question of their future 
adoption or other appropriate action”. It decided to continue its debate on the mat-
ter at its fifty-ninth session, three years later. In 2004, the Assembly commended 
once again the articles to the attention of Governments, with the same proviso, and 
decided to include the item in the provisional agenda of its sixty-second session; 
significantly, it also requested the Secretary-General “to prepare an initial compila-
tion of decisions of international courts, tribunals and other bodies referring to the 
articles” in preparation of that debate.95 In 2007, the Assembly commended yet 
again the articles to the attention of Governments, maintaining the same proviso, 
and decided to pursue at its sixty-fifth session, “within the framework of a work-
ing group of the Sixth Committee”, its debate on “the question of a convention 
on responsibility of States for internationally wrongful acts or other appropriate 
action on the basis of the articles”, while asking the Secretary-General to update 
his compilation.96 In 2010, the Assembly commended the articles to the attention 
of Governments, for the fourth time, “without prejudice to the question of their 
future adoption or other appropriate action”, requesting the Secretary-General to 
update the compilation and deciding to include the item in the provisional agenda 
of its sixty-eighth session, in 2013, “to further examine, within the framework of 
a working group of the Sixth Committee and with a view to taking a decision, the 
question of a convention on responsibility of States for internationally wrongful 
acts or other appropriate action on the basis of the articles”.97

 In sum, even after four rounds of discussions at the General Assembly 
within the span of nine years, the fate of the Articles on State responsibility remains 
undecided. The debate on the form of the Articles is kept on the table, but the out-
come of a convention appears, for the time being, as elusive as Samuel Beckett’s 
Godot. Authoritative voices, including the last of the Special Rapporteurs on the 
topic, now call for the maintenance of the Articles in their current “light” form, 
pointing out the difficulties of proceeding to a convention and the need to maintain 
the delicate balance of the Commission’s text.98 In any event, the codification re-

94 Report of the ILC on the work of its 53rd session, 2001, paras. 72-73 (YILC, 2001, vol. II (2), p. 25). 
The Commission also expressed the view “that the question of the settlement of disputes could be dealt 
with by the above-mentioned international conference, if it considered that a legal mechanism on the 
settlement of disputes should be provided in connection with the draft articles”.
95 General Assembly resolution 59/35 of 2 December 2004.
96 General Assembly resolution 62/61 of 6 December 2007.
97 General Assembly resolution 65/19 of 6 December 2010.
98 See: James Crawford and Simon Olleson, “The Continuing Debate on a UN Convention on State 
Responsibility”, International	and	Comparative	Law	Quarterly, vol. 54(4), 2005, pp. 959-971.
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mains in a state of limbo pending a final decision on the matter.

B. The Impact of the Articles and the Unsettled Question of the Unit-
ed Nations Work on International Responsibility

 In the absence of a decision by the General Assembly on the appropriate 
action to follow up the work of the ILC, the Articles on State Responsibility do not 
have any formal legal value as a source of international law. This undisputable ob-
servation, however, shall be qualified by two important caveats, concerning their 
impact on international law and on the codification process at the United Nations.
 First, notwithstanding	their	lack	of	formal	status,	the	Articles	have	had	a	
remarkable	influence	on	the	law	of	State	responsibility. The two compilations of 
international decisions, prepared to date by the Secretary-General at the request of 
the General Assembly (see above),99 are illustrative in this regard. They identify 
as many as 154 explicit references to the Articles in the case law of international 
courts, tribunals and other bodies. They demonstrate not only that the Articles 
have never been openly criticized, but that they are relied upon by wide array of 
international bodies (e.g., the ICJ,100 the International Tribunal for the Law of the 
Sea, the World Trade Organization panels and Appellate Body, the International 
Criminal Tribunal for the former Yugoslavia, the United Nations Compensation 
Commission, the Iran-United States Claims Tribunal, the Eritrea-Ethiopia Claims 
Commission, human rights monitoring bodies and regional courts, as well as many 
international arbitral tribunals) in a variety of areas of international law (including 
investment law, international trade law, human rights, law of the sea, etc.). The 
compilations also show that the Articles on State Responsibility were referred to 
in international jurisprudence well before the end of the codification work, even 
when provisions had only been provisionally adopted by the Commission on first 
reading. In any event, the compilations only reveal the tip of the iceberg, since 
they focus on those instances in which explicit reference was made to the Articles, 
without investigating the many decisions in which the Articles have implicitly pro-
vided guidance in the reasoning of judicial bodies.101 The Articles, in other words, 
99 The two compilations were originally issued, respectively, as UN Doc. A/62/62 and Corr.1, and 
Add.1 (covering the period from 1973 to April 2007) and A/65/76 (covering the period from April 
2007 to 31 January 2010). They have also been published, in consolidated form, under the title United	
Nations	Treaty	Series.	Materials	on	the	Responsibility	of	States	for	Internationally	Wrongful	Acts, ST/
LEG/SER.B/25, United Nations, 2012 (available online at: http://untreaty.un.org/cod/legislativeseries/
documents/Book25/Book25.pdf).
100 For a more detailed examination on how the Articles have been used by the ICJ and the interaction 
between the Court and the ILC, see: Santiago Villalpando, “Le codificateur et le juge face à la respon-
sabilité des États: interaction entre la CDI et la CIJ dans la determination des règles secondaires”, An-
nuaire	français	de	droit	international, vol. 55, 2009, pp. 39-61, notably at pp. 50-59.
101 As an illustration of the latter phenomenon, reference can be made to the reasoning of the ICJ on 
the legal consequences resulting from Israel’s breaches of international law (Legal	Consequences	of	the	
Construction	of	a	Wall…	cit., pp. 196-200, paras. 144-160), which mirrors the Commission’s Articles: 
the Court deals, in turn, with Israel’s obligations to comply with the primary obligation (Article 29), 
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are an excellent illustration of the “Santa Claus effect”, since they have become the 
unavoidable reference for the determination of the international rules applicable to 
State responsibility,102 their success resulting from their authoritativeness as a codi-
fication of customary law, rather than their status as a source of international law.
 Second, the	Articles	have	influenced	the	way	in	which	the	United	Nations	
has	conducted	its	codification	exercise	after	2001. On the one hand, the work on 
the law of State responsibility has cleared the way for the codification of other 
related areas of international law. The isolation of the topic of “responsibility” and 
the codification of the secondary rules under general international law have 
allowed the ILC to turn its attention back to the topic of “Diplomatic protection”103—
which it started to codify in 1997—and to certain primary rules relating to the treat-
ment of aliens—with the topic “Expulsion of aliens” currently in the Commission’s 
agenda. As early as in 1974, the ILC also identified the “international liability for 
injurious consequences arising out of acts not prohibited by international law” as a 
possible topic for codification not covered by the Articles and deserving a separate 
treatment: it pursued its work in the following years, subdividing the topic into two 
parts, in 1997: “Prevention of transboundary damage from hazardous activities”, 
which it concluded with the adoption of a set of draft articles in 2001, and “Inter-
national liability in case of loss from transboundary harm arising out of hazardous 
activities”, which resulted in a set of draft principles adopted in 2006. Immediately 
after the conclusion of its work on the responsibility of States, following a path 
similar to the law of treaties, the ILC also took up the topic of “Responsibility of 
international organizations”, which it concluded in 2011.
 On the other hand, the reiterated postponement by the Assembly of a 
decision on the fate of the Articles seems to have affected the outcome of other 
codification efforts. In the case of the topic “Responsibility of international orga-
nizations”, this effect is relatively straightforward. At the start of its work, the ILC 
pointed out that this endeavour could not be entirely likened to the law of treaties: 

put an end to the violation of its international obligations (Article 30) and make reparation (Article 31), 
either through restitution (Article 35) or compensation (Article 36), then considering the legal conse-
quences for other States, including the obligations not to recognize the illegal situation resulting from 
the wrongful act, not to render aid or assistance in maintaining the situation and to see to it that breaches 
be brought to an end (Article 41). 
102 Having said this, the compilations also demonstrate that the “Santa Claus effect” does not work 
evenly for all provisions in the codification. Thus, for example, while certain articles have been quoted 
very often in the decisions of international tribunals (in particular, Articles 4 and 8 on attribution of con-
duct to the State, and Article 25 on necessity as a circumstance precluding wrongfulness), other provi-
sions have been seldom used (such as those that codify the content and implementation of responsibility, 
or the responsibility towards the international community as a whole).
103 The link of diplomatic protection with State responsibility is explicit in the definition of the former, 
as provided for in Article 1 of the Articles on Diplomatic Protection, adopted by the ILC in 2006:  “For 
the purposes of the present draft articles, diplomatic protection consists of the invocation by a State, 
through diplomatic action or other means of peaceful settlement, of the	responsibility	of	another	State 
for an injury caused by an internationally wrongful act of that State to a natural or legal person that is a 
national of the former State with	a	view	to	the	implementation	of	such	responsibility” (emphasis added).
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in that case, the codification convention on the law of treaties between States had 
been adopted and had entered into force well before the Commission had com-
pleted its work with regard to international organizations; in the case of the law 
of responsibility, the drafting of an autonomous and comprehensive text was more 
justified, taking into account, in particular, the General Assembly’s postponement 
of a decision on future action on the Articles on State Responsibility.104 Given the 
close correspondence in the contents of the two sets of draft articles, however, the 
fate of the codification on the responsibility of international organizations is depen-
dent on the decision on the Articles on State Responsibility. Upon the conclusion 
of its work, the ILC therefore decided to make to the General Assembly a recom-
mendation modelled on the one made in 2001,105 namely: to take note of the draft 
articles in a resolution, annexing them to the resolution, and to consider, at a later 
stage, the elaboration of a convention.106 In 2011, the General Assembly proceeded 
accordingly, including the item in the provisional agenda of its sixty-ninth session, 
in 2014, “with a view to examining, inter alia, the question of the form that might 
be given to the articles”.107

 The General Assembly, however, appears to have grown keen of this 
methodology, even in those cases in which the ILC does not suggest a waiting 
period. For example, the Commission did recommend, without further ado, that 
the draft articles on prevention of transboundary harm from hazardous activities be 
used for the elaboration of a convention108 and that the draft principles on the allo-
cation of loss in the case of transboundary harm arising out of hazardous activities 
be endorsed by a resolution, urging States to take national and international action 
to implement them.109 The Assembly, however, has chosen to postpone its decision 
on the outcome of these topics, commending the products of the Commission’s 
work to the attention of Governments “without prejudice to any future action” and 
maintaining the item on its provisional agenda; in 2010, it took the further step of 
requesting the Secretary-General to prepare a compilation of decisions of interna-
tional courts, tribunals and other bodies referring to the articles and the principles, 
as it had done in the context of State responsibility.110 Similarly, upon the conclu-
104 Report of the ILC on the work of its 54th session, 2002, UN Doc. A/57/10, para. 474.
105 See the summary records of the 3119th meeting of the ILC, UN Doc. A/CN.4/SR.3119, p.10.
106 Report of the ILC on the work of its 63rd session, 2011, UN Doc. A/66/10, para. 85.
107 General Assembly resolution 66/100 of 9 December 2011.
108 See Report of the ILC on the work of its 53rd session, 2001, para. 94 (YILC, 2001, vol. II (2), p. 145).
109 See Report of the ILC on the work of its 58th session, 2006, para. 63. As explained therein: the 
Commission’s recommendation on the draft articles on prevention was based on the view that, taking 
into account the existing State practice, the topic lent itself to codification and progressive development 
through a convention; on the topic of allocation of loss, however, the endorsement of draft principles by 
a resolution was deemed sufficient.
110 In 2001, upon the conclusion of the Commission’s work on “Interntaional liability for injurious 
consequences arising out of acts not prohibited by international law (prevention of transboundary harm 
from hazardous activities)”, the Assembly limited itself to express its appreciation to the Commission 
and request it to proceed with its work on the liability aspects of the topic (General Assembly resolu-
tion 56/82 of 12 December 2001, paras. 2 and 3). In 2006, upon the conclusion of the Commission’s 
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sion of the work on the topic of “Diplomatic protection”, in 2006, the Commission 
recommended to the General Assembly the elaboration of a convention on the basis 
of the submitted draft articles.111 While some members pointed out that this topic 
was a “subset of the law on State responsibility”, the overall view was that linking 
the Articles on State Responsibility to this set of draft articles “would only do dis-
service to the first and slow down progress with the second”, which should stand 
on their own.112 Divergences of views on the draft articles and their fate expressed 
during the debates, however, led the General Assembly to simply take note of the 
draft articles and commend them to the attention of Governments; the item is in-
cluded in the provisional agenda of the Assembly’s sixty-eighth session, in 2014, 
“to further examine the question of a convention on diplomatic protection, or any 
other appropriate action, on the basis of the … articles and to also identify any dif-
ference of opinion on the articles”.113

 It follows that, in the past decade, the General Assembly has been jug-
gling, on a periodical basis, with the discussion on the outcome of as many as eight 
codifications submitted to its consideration by the Commission.114 To date, this 
process has come to a (relative) closure only in one instance. After having consid-
ered, on four occasions, the question of the form to be given to the articles on “Na-

work on allocation of loss in the case of transboundary harm arising out of hazardous activities, it took 
note of the draft principles (i.e., it did not endorse them, as recommended by the ILC), annexing them 
to its resolution, and commended them to the attention of Governments; it also decided to include in 
the provisional agenda of the following year a common item entitled “Consideration of prevention of 
transboundary harm from hazardous activities and allocation in the case of such harm” (General As-
sembly resolution 61./36 of 4 December 2006). By resolution 62/68 of 6 December 2007, the Assembly 
commended both the articles and the principles to the attention of Governments “without prejudice to 
any future action, as recommended by the Commission”, including the item in the provisional agenda 
of its sixty-fifth session. By resolution 65/28 of 6 December 2010, the Assembly reiterated the same 
procedure, including the item in the provisional agenda of its sixty-eighth session, in 2014, while also 
requesting the Secretary-General to prepare the compilation referred to in the text.
111 Report of the ILC on the work of its 58th session, 2006, UN Doc. A/61/10, para. 46.
112 See summary records of the 2909th meeting of the ILC, UN Doc. A/CN.4/SR.2909, pp. 12-13.
113 After its first discussion on the topic, in 2006, the Assembly only took note of the draft articles 
(without annexing them to its resolution) and invited Governments to submit comments concerning the 
recommendation of the Commission to elaborate a convention on the basis of these articles (General As-
sembly resolution 61/35 of 4 December 2006). The following year, it commended the articles, annexed 
this time to the resolution, to the attention of Governments, while placing the item in the provisional 
agenda of its sixty-fifth session, in 2010, to discuss the question of a convention or any other appropri-
ate action (General Assembly resolution 62/67 of 6 December 2007). In 2010, the articles were again 
commended to the attention of Governments, who were also invited to submit further comments con-
cerning the recommendation of the Commission, and the item was included in the provisional agenda 
of the sixty-eighth session with the language quoted in the text (General Assembly resolution 65/27 of 
6 December 2010).
114 Namely: Nationality of natural persons in relation to the succession of States; Articles on Respon-
sibility of States for internationally wrongful acts; Allocation of loss in the case of transboundary harm 
arising out of hazardous activities; Prevention of transboundary harm from hazardous activities; Diplo-
matic protection; The law of transboundary aquifers; Responsibility of international organizations; and 
Effects of armed conflicts on treaties.
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tionality of natural persons in relation to the succession of States”, the Assembly 
decided, in 2011, that “upon the request of any State, it will revert to the question 
of nationality of natural persons in relation to the succession of States at an appro-
priate time, in the light of the development of State practice in these matters”.115 
The matter is therefore postponed sine die, with the consequence that the fate of 
the articles remains open to future challenge. From the perspective of the codifica-
tion process, this state of affairs could be considered to be counter-productive: the 
absence of a decision on the products of the Commission’s work—either with a 
convention, with an endorsement by the General Assembly in a resolution or with 
the rejection of the codification—affects the certainty of the law. It is therefore use-
ful to ask what are the repercussions of this phenomenon on the codification work 
of the United Nations and our understanding of international law.

V. Conclusions: Implications of the Phenomenon of “Codification Light” on 
the Codification Exercise and its Impact on International Law

 The expression “codification light” is used, in the present study, to de-
scribe the phenomenon by which codification is contained in a non-binding instru-
ment, while having the effect of determining our understanding of international 
law in the same way as a codification by treaty.116

 This phenomenon has greatly expanded in recent years, to the point that it 
may be considered as reflecting the predominant state of affairs in the current codi-
fication efforts by the United Nations. It covers two categories of codifications: (i) 
codifications that are, from the outset, designed to be incorporated in a soft law in-
strument, such as “guidelines”, “recommendations”, “conclusions”, “principles”, 
“model clauses”, etc.; and (ii) codifications (particularly “draft articles”) that have 
the vocation of becoming an international convention, but remain in the limbo of a 
soft law instrument for a protracted period, due either to the time taken in carrying 
out the codification effort or to the postponement of a final decision on its outcome. 
In any event, a “codification light” does not constitute, in itself, a source of law 
and the rules that it enshrines are only binding insofar as they reflect customary 
115 See General Assembly resolution 66/92 of 9 December 2011. For the prior action on the topic, see 
General Assembly resolutions 55/153, 59/34, and 63/118.
116 The adjective “light” appears appropriate insofar as its various meanings in common language 
serve to illustrate different aspects of the phenomenon described here. Similarly to a “light” soft drink, 
“codification light” aims at attaining the same objective as a “classic” codification by treaty, while lack-
ing one important element of the original (namely, its character as an autonomous source of interna-
tional law). Similarly to a “light” cruiser or cavalry, “codification light” is formally less powerful than 
a codification by treaty, but also more flexible, thus having the advantage of allowing the incorporation 
of different “degrees of obligatoriness” (to paraphrase the expression used by the ILC with regard to 
the Guide to Practice on Reservations to Treaties) and of permitting the easy evolution and change of 
the codification instrument to fit supervening needs. Similarly to a “light” task, “codification light” is, 
in principle, easier to achieve than a traditional codification by treaty. On the other hand, similarly to a 
“light” conduct or opinion, “codification light” may entail the danger of lacking stability or, similar to 
a “light” rain, of being short-lived.
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international law.
 The two case studies of the law of treaties and international responsibility 
examined in the present contribution demonstrate that neither the traditional forms 
of codification by treaty nor the forms of “codification light” always behave in the 
way that we expect.

As illustrated by the codification of the law of treaties, the adoption of a 
multilateral convention does not necessarily entail the advantages associated with 
a hard law instrument. On the one hand, the negotiation of the treaty does provide 
the opportunity for Governments to express their views on the state of the law and 
opens the way for a clear and accepted new source of international law. On the 
other hand, negotiations may be influenced by extraneous political factors, which 
could affect the codification effort; codification conventions sometimes do not en-
ter into force due to insufficient ratifications; and, even when in force, they may 
not reach the expected universality, with the ensuing ambiguity as to the applicable 
law in the relations between States (both parties and non-parties). In addition, the 
mechanisms of dispute settlement established by a codification convention are not 
necessarily put to use.117

 Moreover, a classic codification by treaty and a “codification light” may 
end up having a very similar impact on our understanding of customary rules: this 
is where the so-called “Santa Claus effect” comes into play. As described above, a 
codification treaty such as the Vienna Convention is not only applied, as a source 
of law, in the relations between its parties, but is also widely used as a reference for 
the determination of customary rules, even when the Convention is not applicable. 
On its side, a “codification light” may be extremely influential as a reflection of 
customary international law, despite its lack of any formal value as a source of law: 
this is particularly manifest in the use that international tribunals have made of 
the Articles on State Responsibility, but the same phenomenon can be observed—
maybe to a lesser extent—with regard to other codifications issued by the ILC, 
which remain in a “light” state, such as the Articles on the Responsibility of Inter-
national Organizations,118 the Articles on Diplomatic Protection119 or the Articles 
117 While the case of the 1969 Vienna Convention is extreme in this respect, other codification conven-
tions face, to a lesser degree, problems related to the functioning of their dispute settlement mecha-
nisms. See, for example, the United States withdrawal, on 7 March 2005, from the Optional Protocol 
to the Vienna Convention on Consular Relations Concerning the Compulsory Settlement of Disputes, 
following the ICJ’s judgments in the LaGrand and Avena	and	Other	Mexican	Nationals cases, or the 
underuse of the International Tribunal for the Law of the Sea, established under Annex VI of the United 
Nations Convention on the Law of the Sea.
118 See, e.g.: European Court of Human Rights, Grand Chamber, Behrami	and	Behrami	v.	France	(Ap-
plication	No.	71412/01)	and	Saramati	v.	France,	Germany	and	Norway	(Application	No.	78166/01),	
Decision	as	to	the	Admissibility, 2 May 2007, particularly at paras. 28-33, invoking the relevant provi-
sions of the draft Articles on Responsibility of International Organizations, as adopted only provision-
ally by the ILC on first reading, as the applicable law with respect to the attribution of conduct to an 
international organization.
119 See Ahmadou	Sadio	Diallo	(Republic	of	Guinea	v.	Democratic	Republic	of	the	Congo),	Judgment,	
I.C.J.	Reports	2007, p. 599, para. 39, stating that the definition of diplomatic protection contained in 
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on Prevention of Transboundary Harm from Hazardous Activities.120 As a matter of 
fact, the “Santa Claus effect” is not necessarily restricted to codifications produced 
in the context of the United Nations, but also operates with regard to codifications 
by non-official entities, such as the Institute of International Law, the International 
Law Association or, in the field of humanitarian law, the International Committee 
of the Red Cross.
 A “codification light” could even present comparative advantages over 
a treaty codification, since it may allow to overcome some of the general chal-
lenges of the codification exercise that were described above (in section II.B.). By 
maintaining the codification in a non-binding instrument, it is possible to com-
bine therein provisions that have different legal values—such as settled customary 
rules, rules in a process of crystallization, rules reflecting a progressive develop-
ment of international law or simple recommendations—and guide future practice 
in an area, while leaving space for the law to evolve and adapt, through practice, 
to future unforeseen needs. In this perspective, the maintenance of codifications 
in a “light” form seems to be seen as a way of allowing a “testing period” for the 
consolidation of customary international law. A “codification light” instrument can 
indeed be more easily amended to reflect changes in the law, while leaving the 
possibility open for a future convention. Furthermore, when prepared by a group 
of independent legal experts, a “codification light” may be perceived as a more 
impartial assessment of the state of customary international law, which is preserved 
from the extraneous political influences that may come into play in the framework 
of a diplomatic conference or in the formulation of reservations by States parties to 
a codification treaty. Finally, the “codification light” also circumvents the problem 
of the relationship between conventional and customary law, since it is supposed 
to be the faithful representation of the applicable customary rules. In sum, at first 
sight, a “codification light” appears to offer nearly all of the advantages of a classi-
cal codification, without its drawbacks.
 “Codification light”, however, also presents a challenge to the balance of 
the legal system, in that it may have the effect of altering the checks and balances 
embedded in treaty making and the traditional means of formation and evidence of 
customary international law. The codification process may indeed trigger an “au-
tocatalytic process”,121 by which the interpretation of customary rules proposed by 
the codifier is taken up by other stakeholders—such as international judges and 
the legal literature—as the faithful reflection of such rules, thus influencing back 
the codifier in its further work, which once again will determine the subsequent 
Article 1 of the ILC Articles on Diplomatic Protection reflect customary international law.
120 See Pulp	Mills…	cit., p. 68, para. 152, p. 82, para. 203 and p. 87, para. 215, referring to the provi-
sions of the Articles as reflection of the applicable rules of general international law on consultations 
on preventive measures.
121 In chemistry, a reaction is said to be “autocatalytic” when its own products provoke the catalysis of 
the reaction. The concept has also been used in social sciences to describe the relationship between the 
growth in population and that in food production.
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development of jurisprudence. This phenomenon is patently illustrated by the rule 
on necessity: the existence of this circumstance precluding wrongfulness was tra-
ditionally controversial, but the decision to include a provision on necessity in the 
draft articles on State responsibility triggered an interaction between the ILC, the 
ICJ and lately investment arbitral tribunals that has been the determinant factor in 
the consolidation of the rule in contemporary international law.122 In the absence 
of an international conference taking a position on the content and outcome of the 
codification, this process may take place outside any ultimate control of Govern-
ments and may lead to the crystallization of opinio	 juris	 simply by the mutual 
reaffirmation of the existence of a norm by codifiers, judges and academics. In 
other words, the role played by States, both through international negotiations in 
treaty making and through their practice in customary international law, is trans-
formed—and may even be circumvented—by a “codification light”. Moreover, the 
postponement of a final decision on the form of a codification instrument allows 
the above-mentioned “autocatalytic process” to run freely, which may result either 
in the consolidation of the rule (as in the case of necessity mentioned above) or in 
uncertainty as to the state of the law (as in the cases of the test to be applied for the 
attribution to a State of the conduct of paramilitary groups or to an international 
organization of the conduct of organs put at its disposal by States123).
 The phenomenon of “codification light” therefore calls for a critical reas-
sessment of the codification process at the United Nations as a whole, and particu-
122 For the work of the ILC, see: YILC, 1980, vol. II (2), pp. 34-52 (on first reading) and YILC, 2001, 
vol. II (2), pp. 80-84 (on second reading). For the case law of the International Court of Justice, see: 
Gabčíkovo-Nagymaros	Project	cit., pp. 39-40, para. 50 and Legal	Consequences	of	the	Construction	
of	a	Wall…	cit., p. 195, para. 140. For the case law of arbitral tribunals in the area of investment, see, 
in particular, LG&E	Energy	Corp.,	LG&E	Capital	Corp.,	and	LG&E	International	Inc.	v.	Argentina, 
ICSID Case No. ARB/02/1, Award of 3 October 2006, reproduced in International	Law	Materials, vol. 
46, 2007, p. 36, which is the first instance allowing the defence of necessity.
123 In the absence of a final codification on the law of international responsibility, both questions may 
be considered open at this stage. The former question triggered a controversy as to whether the appropri-
ate test should be the one adopted by the International Court of Justice in the 1986 Nicaragua	judgment 
(Military	and	Paramilitary	Activities	in	and	against	Nicaragua	cit., pp. 64-65, para. 115) or the one 
preferred by the International Criminal Tribunal for the former Yugoslavia in the Tadic	case (Appeals 
Chamber, The	Prosecutor	v.	Dusko	Tadic, IT-94-1-A, Judgment, 15 July 1999, para. 145); while the 
Court reaffirmed its interpretation of the customary rule in its 2007 judgment in the Application	of	the	
Convention	on	the	Prevention	and	Punishment	of	the	Crime	of	Genocide	(Bosnia	and	Herzegovina	v. 
Serbia	and	Montenegro)	case (I.C.J.	Reports	2007, pp. 207-211, paras. 398-407), this does not neces-
sarily settle the issue. As to the latter question, the European Court of Justice’s application (European 
Court of Human Rights, Grand Chamber, Behrami	and	Behrami	v.	France	(Application	No.	71412/01)	
and	Saramati	v.	France,	Germany	and	Norway	(Application	No.	78166/01),	Decision	as	to	the	Admis-
sibility, 2 May 2007, paras. 133-141) of the test codified in the ILC draft articles on responsibility of 
international organizations, as adopted on first reading, was strongly criticized by the ILC on second 
reading (see paragraphs 10 to 14 of the commentary to Article 7 of the Articles on Responsibility of In-
ternational Organizations, in Report of the ILC on the work of its 63rd session, 2011, UN Doc. A/66/10, 
paras. 90-93); the European Court having, nevertheless, confirmed its interpretation in its subsequent 
case law, which was also quoted by other international and domestic jurisdictions, the question arises as 
to what is the test provided for under customary international law.
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larly of the role played, in this context, by three actors of the international scene.
 The	codifier. “Codification light” appears to bring some transformations 
to the role that is played by the independent experts engaged in the codification 
exercise, particularly at the ILC. While the Statute allowed for certain flexibility in 
the outcome of the codification process (including the possibility for the General 
Assembly to take no action or simply to take note or adopt the report on a topic),124 
the Commission was principally conceived as an entity devoted to the drafting of 
treaties. Its working methods, as foreseen in its Statute and as they have evolved 
in practice, are adapted to this particular role, which appears nevertheless to have 
become less important in its current work.

The rise of the phenomenon of “codification light” should therefore en-
courage the United Nations to rethink the role played by the ILC in assisting the 
General Assembly in “the progressive development of international law and its 
codification” under the Charter. First, measures should be taken to reinforce the di-
alogue between the ILC and Governments and other relevant stakeholders, taking 
into account the transformed role of the Commission in the context of a “codifica-
tion light”. Some of these initiatives have already been implemented, but could be 
strengthened or supplemented by further measures. They include: the subdivision 
of the debate on the ILC annual report in “segments” comprising a limited number 
of topics under the ILC agenda, in order to encourage a more direct, focused and 
thorough exchange of views; the official presence not only of the Chairman, but 
also of at least one Special Rapporteur in the debates at the Sixth Committee; the 
organization of “informal dialogues” between members of the ILC and delegates 
during the session of the Sixth Committee; the organization by the ILC of meetings 
with practitioners in the course of its work on specific topics under its agenda.125 
Second, the Commission should reassess, in general terms, the criteria that should 
be taken into account in deciding whether to recommend to the General Assembly 
the adoption of an international convention. As demonstrated by the inquiry above, 
the reasons invoked in other times for the adoption of a codification treaty (e.g., in 
the case of the 1969 Vienna Convention) do not reflect the realities of today’s in-
ternational community. At present, the discussion on the form of the codification is 
conducted separately for each topic, and often very briefly at the end of the work of 
the Commission. A more comprehensive discussion, independently from specific 
topics, may be useful to clarify, both for the Commission and for the General As-
124 In this regard, see Survey (1949), op.	cit. para. 20.
125 See, for example: the meeting held in 2007 with United Nations and other experts in the field 
of human rights, including representatives from human rights treaty bodies, to discuss the causes of 
invalidity of reservations to human rights treaties (Report of the ILC on the work of its 59th session, 
2007, UN Doc. A/62/10, para. 398); the 2008 joint meeting with present and former members of the 
Appellate Body of the World Trade Organization to exchange views on alternative approaches to treaty 
interpretation (Report of the ILC session on the work of its 60th session, 2008, UN Doc. A/63/10, para. 
356); the 2009 joint meeting with Legal Advisers of international organizations within the United Na-
tions system, dedicated to the work of the Commission under the topic “Responsibility of international 
organizations” (Report of the ILC on the work of its 61st session, 2009, UN Doc. A/64/10, para. 243).
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sembly, the factors (advantages and drawbacks) that need to be taken into account 
in making a decision on the outcome of codification. Third, the ILC should reassess 
its role in assisting the General Assembly in the codification exercise. In light of the 
current trends in the codification, the ILC should evaluate, inter	alia: in what cases 
the methodology of “draft articles” remains effective to conduct its work and what 
other cases it should be abandoned in favour of more flexible forms of codification; 
whether the criteria for the selection of topics for inclusion in its agenda should be 
revised or supplemented; whether the working methods and reporting mechanisms 
should be modified to ensure transparency and efficiency, taking into account the 
new phenomenon of “codification light”;126 or whether the Commission should not 
take advantage of the opportunities offered by the “codification light” to engage in 
a more ambitious codification of a central topic of international law, which could 
occupy it in the long term.
 The	judge. The phenomenon of “codification light” places the internation-
al judge in an active role with regard to the outcome of the codification exercise. 
Judges are indeed key players in the “autocatalytic process” described above, and 
their participation in this process has increased exponentially with the multiplica-
tion of international courts and tribunals in the past two decades. International ad-
judication provides indeed an ideal opportunity to “test” a codification in concrete 
cases, even prior to any decision regarding its outcome. In this context, judges have 
sometimes confirmed the codification’s correspondence with customary law, thus 
reinforcing its authoritativeness (this is the so-called “Santa Claus effect”), but may 
also chose either to contradict the codification (which they do rarely) or to circum-
vent it, thus diminishing its relevance (which happens more often).127 As shown 
above, the General Assembly appears to recognize the significance of this role in its 
decision-making process regarding the fate of codification instruments submitted 
by the ILC: for two topics, it has requested the Secretary-General to survey the case 
law of international tribunals as a tool to assist delegations in their debates on this 
matter.

The question arises as to whether judges should take into account their 
role in the codification process when they exercise their judicial function. Judges, 
for example, could be expected to be more explicit as to the factors that convince 
them of the accuracy of a codification instrument (as shown by the Secretary-Gen-
eral’s compilations, the case law referring to the Articles on State Responsibility is 
often very laconic in this respect): this may be achieved by being more explicit both 
on the general standards required to prove the existence of a customary rule and on 

126 At present, for example, the work of Study Groups is only indirectly described in the annual re-
port of the Commission: no summary records are made of the meetings of such Study Groups and the 
informal documents that are considered by them are not made public. As a consequence, for example, 
the work of the Commission on the “Most-favoured nation clause” is, to date, only partially reported.
127 For illustrations of this phenomenon in the case law of the International Court of Justice, and how 
it affects the judicial functions, see: Santiago Villalpando, “On the International Court of Justice and the 
Determination of the Rules of Law”, Leiden	Journal	of	International	Law, vol. 26, 2013, pp 1-9. 
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the specific elements that are considered relevant in each case and their respective 
weight.128 A more regular and substantive interaction among judges in different 
international tribunals, as well as between judges and codifiers, may also con-
tribute to a more efficient process of cross-fertilization. Finally, it may be argued 
that, given the trend favouring forms of “codification light”, the judges’ function 
of “stating the law” in the exercise of their judicial activity should be strengthened 
to enhance their contribution to the certainty of international law and the peaceful 
settlement of disputes.129

 The	Government	representative. By allowing codifications to be embod-
ied in non-binding instruments, Government representatives at the General Assem-
bly seem to be giving up their power to exercise ultimate control over the work of 
the ILC through the negotiation, adoption and ratification of a codification treaty. 
This is not in itself a negative development: as already mentioned, non-binding 
codifications have been used in the past, and may provide a healthy degree of flex-
ibility to guide future practice, without crystallizing the law in a rigid set of rules. 
However, the postponement of a decision on the form of a codification is often 
symptomatic of disagreements as to the content of the codified rules or of doubts 
as to the state of customary law in the field. The postponement is, in these cases, 
a way either to allow practice to consolidate or to give Governments time to form 
a definitive opinion on the proposed codification; it may also be used simply as 
a device to circumvent the adoption of a hard law instrument in a controversial 
topic. This is where the “Santa Claus effect” may cause unintended and irrevers-
ible consequences: while the General Assembly remains passive in its decision on 
the outcome of the codification, the “autocatalytic process” described above may 
run freely and States may find themselves with a fait	accompli as to the state of 
customary international law. It is true that, in any event, Governments do retain 
a certain oversight on the process. They supervise the work of the Commission 

128 For an illustration of this technique, see the ICJ’s judgment of 3 February 2012 in the Jurisdictional	
Immunities	of	the	State	(Germany	v. Italy;	Greece	intervening), where the Court first identified, in gen-
eral and abstract terms, the elements that may be relevant for the determination of State practice and 
opinio	juris	(at para. 55), and then applied them to its analysis of Italy’s arguments (see, for example, 
paras. 64-79 on the question whether customary international law requires that a State be accorded im-
munity in proceedings for torts allegedly committed on the territory of another State by its armed forces 
and other organs of State in the course of conducting an armed conflict, or paras. 81-91 on the question 
whether, under customary law, a State is deprived of immunity by reason of the fact that it is accused of 
serious violations of international human rights law or the international law of armed conflict). The ICJ, 
however, does not consistently proceed to this kind of inquiries on the state of customary international 
law, particularly when it relies on the work of the ILC.
129 On the importance of the role of the International Court of Justice in stating the law, beyond the 
simple settlement of the specific dispute before it, see: Georges Abi-Saab, “Fragmentation or Unifica-
tion: Some Concluding Remarks”, New	York	University	Journal	of	International	Law	and	Politics, vol. 
31, 1999, pp. 929-930; Thomas M. Franck and Peter Prows, “The Role of Presumptions in International 
Tribunals”, The	Law	and	Practice	of	International	Courts	and	Tribunals, vol. 4, 2005, notably at p. 
239; Hugh Thirlway, “The Drafting of ICJ Decisions: Some Personal Recollections and Observations”, 
Chinese	Journal	of	International	Law, 2006, notably at pp. 23-24.
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through the General Assembly (which considers on an annual basis the reports 
submitted by the ILC) and may object to proposals made by the Commission, thus 
obtaining them to be changed. In addition, States may ultimately reject a proposed 
codification through contrary practice in the conduct of their international affairs. 
However, there is no doubt that the phenomenon of “codification light” eliminates 
one crucial step in the traditional process and that it does not always imply the 
maintenance of the status	quo regarding the state of customary law.

In this perspective, it may be useful for the General Assembly to reassess 
its role in the codification and progressive development of international law. First, 
it is important for the Assembly to be more actively and substantively involved 
in the codification process before it comes to an end: if no convention is adopted 
in the future, this is the crucial moment in which Governments may impose their 
views as to the state of the law. Second, the Assembly should ensure that the post-
ponement of a decision on the outcome of a codification is not the result of mere 
inertia on the part of delegations, but responds to clear objectives: at this stage, the 
sets of “draft articles” that remain in this limbo are multiplying, without any indi-
cation as to when a final decision will be made. Third, the Assembly should hold 
a meaningful discussion as to the advantages and disadvantages of concluding a 
codification treaty. And finally, it may be useful for the Assembly to reconsider the 
entire codification process, including through clear instructions to the ILC, in order 
to adapt it to the needs of contemporary international law.
 When the ILC was established in 1949, the codification of international 
law was conceived as a finite task: the Secretary-General’s 1949 Survey of Interna-
tional Law described the major task of the Commission, “which may extend over a 
generation”, as the codification, in the various forms contemplated by the Statute, 
of “the entire body of international law”;130 at its first session, the Commission 
engaged in the preparation of a plan of a “complete code of public international 
law”, with the ultimate objective of “the codification of the whole of international 
law”.131 Subsequent developments have demonstrated that this is a unending pro-
cess, and that the United Nations will always remain seized with the task of codifi-
cation and progressive development of international law. With the passing of time, 
it is not surprising that the process be changed and the phenomenon of “codifica-
tion light” is but one example of the many transformations in the United Nations 
implementation of this task. To commemorate its sixtieth anniversary, in 2008, the 
ILC held a meeting with legal advisers under the overall theme “The International 
Law Commission: Sixty Years … And Now?”.132 Now may be the time to proceed 
to a comprehensive assessment of the results of the codification and to foresee the 
most appropriate tools to face the future challenges in this continuing endeavour.

130 Survey (1949), op.	cit., para. 19.
131 Report of the ILC on the work of its 1st session, 1949, para. 14 (YILC, 1949, p. 280).
132 Report of the ILC on the work of its 60th session, 2008, UN Doc. A/63/10, para. 337
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