SOLIDARITY MEASURES: STATE RESPONSIBILITY AS
A NEW INTERNATIONAL ORDER?
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In 1990 the author was posted with the Finnish UN mission at a time
when Finland was a member of the Security Council. Iraq had just
invaded Kuwait and there was eager debate within the Mission as to what
types of reaction were provided for by Chapter VII: what did Articles 39,
41, and 42 really mean? This was the year after the fall of the Berlin wall,
and the rhetoric of a new world order had started to take root. I had been
taught in the ultra-realistic tradition of Finnish foreign policy, according
to which when matters of vital interests-not to speak of independence
and sovereignty-were being debated, exit the lawyer. The Kremlin was
not a court of law. So I was struck by the legalism of the debates of 1990,
the talk about the Security Council now 'finally' acting as it was meant to.
This attitude was by no means confined to lawyers but equally-if not
more-shared by political colleagues. Most thought that a new
opportunity had arisen to further the project of the Charter and that it
should be seised in a concrete way in connection with the Gulf crisis.
What was the 'project of the Charter'? For many-and again, not only
for lawyers-the Charter had always appeared as part of a general effort
to transform the experience of domestic institutions to an international
level. We had learned that international law lacked many aspects of
domestic law-'real law'-that it was a primitive kind of law lacking
compulsory adjudication, legislation, and enforcement. There was some
adjudication, of course, within the International Court of Justice, and
other tribunals. Treaties have always been imagined as a kind of
international legislation. But there was no real enforcement at all. This
aspect had always made the distance between domestic and international
law seem greatest. And it was this aspect that was highlighted by the
Council measures against Iraq, and its increasing activity in those years of
some euphoria.
Behind these attitudes was the belief that progress was slowly but surely
leading to an organization of the international political world in the
image of the domestic State, a global public order. Contrary to what
political realists such as E.H. Carr or Hans Morgenthau had claimed,
there was no difference of nature between the international and the
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national contexts. I In due course, irresistibly, the domestic analogy would
be completed. It is true, of course, that the Council is neither a court nor
a policeman: its powers are not circumscribed in that way. It has freedom
to choose whether it will act and what its actions will be. Nevertheless,
almost imperceptibly, legal thought glided towards viewing the Council's
activity in terms of law enforcement, perhaps as a kind of primitive police,
sheriff, or at least a posse.
The domestic analogy is not new," Late nineteenth-century German
public lawyers responded to the argument that international law was not
'law' by demonstrating that treaties function like domestic laws, and that
if international law had no enforcement, nor had constitutional law.3 In
the 1920S Sir Hersch Lauterpacht showed that most of international law
had developed by virtue of analogies from the domestic law of property,
contract, procedure, and so on.! No such arguments had ever carried
much conviction to those who-like Carr or Morgenthau-rejected the
assumption that a liberal federation was the automatic result of economic
interdependence and cultural and technological progress. 5 It seemed to
rely on dubious anthropological and sociological generalizations whose
insecurity only highlighted the bitter truths of conventional scepticism.
The absence of real enforcement from international law continued to
undermine the credibility of the analogy.
It is therefore no surprise that when Lauterpacht was given the
assignment to prepare the first work programme for the International
Law Commission in 1948, he viewed State responsibility as a kind of ersatz
criminal law, anxiously suggesting that future work on the topic take
account of new developments, especially that 'of the criminal
responsibility of States as well as that of individuals'. 6 When F. V. Garcia
Amador started work as Special Rapporteur for the Commission in the
1950S, his first reports outlined a distinct place for criminal responsibility
of the State that, he suggested, might be realized through punitive
damages.7 Both he and the next Special Rapporteur, Roberto Ago, saw
criminal responsibility in terms of the 'new developments' in the
international system after the Second World War, increased emphasis on
I Cf. Carr,
The Twenty-Years' Crisis, 1919-1939 (znd edn., 1991 (first published 1946») and
Morgenthau, Scientific Man v. Power Politics (1946).
2 For a general discussion, d. Suganami, Domestic Analogy and World Order Proposals (1989) and by
special reference to recent war crimes legalism, Bass, Stay the Hand oj Vengeance. The Politics oj War
Crimes Tribunals (2000) especially pp. 2(}-36.
3 Cf. e.g. Jellinek, Die rechtlicheNatur der Staatenvertriige. Ein Beitrag zur juristischen Konstruktion des
Volkerrechts (1880).
4 Lauterpacht, Private Law Sources and Analogies ojInternational Law (1927).
5 Cf. especially Morgenthau, La realite des normes. En particulier des normes de droit international

(1934)·
6 Lauterpacht, 'A Survey ofInternational Law in Relation to Codification' (1948) in Lauterpacht,
International Law. Vol I: The General Works (ed. by Eli Lauterpacht, 1970), p. 447 at 513.
7 Garcia Amador, 'International Responsibility', YILC 1956/11 p. 183 (paras. 5(}-53) and 212
(para. 2°7).
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the protection of fundamental human rights, and the need to combat
violations of duties 'owed to the international community as a whole'."
And when Ago formulated the influential distinction between primary
norms (norms that lay down obligations) and secondary norms (norms
that provide for the consequences of the breach of primary obligations),"
the intuition was strengthened that the secondary rules of State
responsibility were the international equivalent of domestic sanctions. At
the very least this seemed the case with the reprisals which his drafts
outlined in terms of the 'legitimate application of sanction' and which
the Commission in 1979 translated into the less conspicuously suggestive
language of countermeasures. 10
In the 1990S it became commonplace to assume that the causes that
had provided for the non-functioning of the Council in the Cold War had
also undermined the development of State responsibility which had, after
all, been on the agenda of the International Law Commission since its
inception, but had for some time not been going anywhere. Those causes
had now disappeared so that it seemed possible to get back to the
business of completing the study by grappling with the toughest issue,
enforcement. In particular, absent Security Council action, that is what
countermeasures are supposed to do," especially countermeasures by
States claiming to act in the interests of the beneficiaries of the obligation
or 'the international community as a whole '-and thus to be taking what
I shall call solidarity measures.

II

Until the middle of the 1980s the Commission had not had to consider
any very developed provisions on countermeasures. From Ago came the
technique of dealing with the topic in terms of circumstances precluding
wrongfulness, which has been preserved ever since. But Ago did not
dwell on the conditions for or the implementation of countermeasures.
And though he did make the contentious distinction between
international 'delicts' and 'crimes', he refrained from associating the
latter with a regime of sanctions analogous to domestic public law
enforcement. Whatever 'abstract theory' might say, he argued, the
monopoly of the injured State to take countermeasures had not been
broken outside certain international organizations. I2 Countermeasures
8 Garcia Amador, 'International Responsibility, Second Report', YILC I957/11 pp. IIZ-II{; Ago,
Sixth Report YILC I976/II-I pp. 24-54, especially 29, 53·
g Ago, 'Second Report on State Responsibility', YILC I97o/11-2 p. 306 (para. 66).
10 Ago, 'Eighth Report on State Responsibility', YILC I979/II-I pp. 39-47.
II They 'should be seen as performing an
instrumental function of ensuring compliance',
Crawford, 'Third Report on State Responsibility', A/CN-4/507, Add. 3 p. 3 (para. 287).
12 Ibid., p. 43 (para. 9I).
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remained in the bilateralist framework of traditional law, and the only
question seemed to be how to draw the circle of 'injured States' that
would be entitled to react. The next Special Rapporteur, Willem
Riphagen, too, accepted the notion of international crimes but held it
unlikely that States would agree to third party reprisals outside the
framework of collective institutions.':' And though he did go some way
towards conceiving countermeasures as a form of public law
enforcement, proposing that in the case of international crimes all States
should be held injured States, he still refrained from drawing the
conclusion that this might enable each of them individually to take action
to redress the wrong committed.H Whatever individual lawyers may have
thought about the domestic analogy, and the need to conceive of some
public law type enforcement behind at least some of the more important
international norms, States had remained (and remain) reluctant to
accept that they might sometimes be coerced by third parties into good
behaviour-perhaps less out of stubborn selfishness than out of the
prudent fear that once the door to collective reaction is opened, it can
no longer be closed in order to prevent the hegemon from walking right
through it, less as a policeman than as the bully.
The controversy over the concept of countermeasures has reigned
from the introduction of that notion in the Air Services Agreement
Arbitration in 1978 to this day." In the last years of the ILC's treatment of
State responsibility in 1999-2001 it formed one of the three most difficult
substantive problems to resolve-the other two being the fate of State
crimes and the delimitation of the notion of 'injured State', both
intimately connected with it. The report of the discussion of 2000 opened
with the candid but, I think, correct statement that the Commission was
now moving from a codification of the law of State responsibility to
'constructing a system of multilateral public order'v'" Now surely those
are not distinct tasks. Codification is also a construction of public order.
But the statement expressed understandable concern about the subject.
In some sense, it is true that the proposals on countermeasures, and
particularly solidarity measures, associate with the completion of the
domestic analogy, the beginnings of international public enforcement.
There is even an undercurrent in the discussion that in some ways
countermeasures-even if codified-are still a sign of underdevelopment, properly to be replaced by centrally organized 'sanctions'
13 Riphagen, 'Fourth Report on the Content, Forms and Degrees oflnternational Responsibility',
YILC 1983/11-1 pp. 12 (para. 65) and 22 (para. II6).
14 Riphagen, 'Fourth Report on the Content, Forms and Degrees oflnternational Responsibility',
YILC 1984/11-1, p. 22 (para. II6). Art. 40 was adopted in 1985. Cf. also Crawford, 'Third Report on
State Responsibility', A/CN.4/507 pp. 29-33 (paras. 66-76).
15 Air Services Agreement Arbitration, XXVIII UNRIAA p. 417 at 443 (para. 81). Cf. also GabCfkov~
N~rmaros case, ICJ Reports, 1997 pp. 55-7 (paras. 82-87).
1
Report of the International Law Commission, A/55/ro, (2000) p. II2 (para. 365).
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in due course. It is hard for the Commission to avoid expressions such as
'for the time being', 'so far acceptable', or 'in the present stage of
developmen t' .
The Commission's half-century of work on State responsibility was
brought to conclusion in 2001. The Commission recommended that the
General Assembly commend the work and recommend that all States pay
attention to the Articles, which would be annexed to a resolution. No
doubt, this was the most appropriate form the Articles could take. It
enables the Assembly to avoid the protracted negotiations that would
have ensued in a diplomatic conference or an Assembly committee the
results of which might have resulted in a reopening of the topic. But it
also highlights the customary law or 'structural' character of Stale
responsibility, of which the Commission's Articles now form the
authoritative restatement. A convention could hardly have attained more.
Article 54 of the final text treats solidarity measures by a simple savings
clause:
The Chapter does not prejudice the right of any State, entitled under article 48,
paragraph 1 to invoke the responsibility of another State, to take lawful measures
against that State to ensure cessation of the breach and reparation in the
interests of the beneficiaries of the obligation breached.

That formulation came about as a last-ditch compromise so as to
(apparently) allow everyone to maintain their earlier positions. The
lawfulness of solidarity measures will remain to be determined by sources
outside the Articles, that is to say, by custom or the statutes of an
international institution or other special regime.'? In view of the fact that
many delegations and lawyers have felt strongly about the matter, the
result may seem a disappointment. Here I wish to argue, however, that
whatever substantive view one may have about solidarity measures,
leaving them uncodified provides the best result inasmuch as only that
approach takes account of the significant difference between the
international and the domestic context in which such measures are to
operate.
III

The discussion of countermeasures in the Commission in 1999-2000
proceeded through a thick maze of fine distinctions and hierarchies from
less to increasingly more controversial cases. Distinctions were needed
because State responsibility is about coercing the State. The conditions of
coercion have to be carefully determined: vague clauses would give too
much room for political abuse. The need for hierarchy, again, followed
'7

Cf. Commentary to Art. 54, A/CN.4/L.608/Add.5 (18July 2001) p. 32.
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from the increased awareness of very dramatic violations: Bosnia,
Rwanda, and so on. Although there was no consensus on international
crimes-Article 19 of the previous drafts-the debate still demonstrated
that not all violations can be treated equally.t'' Non-performance of a
bilateral commercial treaty is different from genocide. A law that would
not recognize this would seem strange and unacceptable. In 2000, the
Commission decided to deal with the necessary distinctions and
hierarchies through replacing the contested notion of State 'crimes' by
outlining the widest category of States entitled to invoke responsibility by
reference to 'obligations owed to the international community as a
whole' (obligations erga omnes) on the one hand, and by inserting a series
of references in the draft on peremptory norms (jus cogens) to indicate
non-derogability on the other.'? This led to some rather complicated
language on countermeasures. Analytically, as is well known, the
difficulties have to do with the way community obligations have to be
treated through a law based on a bilateral right-duty relationships. In
principle, this is by no means impossible-by enlarging the use of the
(essentially bilateralist) concept of the 'injured State' to cover 'all States'
in some circumstances.?? Ago, for instance, held that the correlation of
obligations with subjective rights in international law 'admitted of no
exception' but had no doubt that some rights belonged to all States and
that, for example, the wrongfulness of a breach of a jus cogens norm
would not be precluded by the consent of the injured State." But
whether the notion of 'injured State' is enlarged so as to encompass
community obligations and 'all States' are endowed with specific
competencies in that regard, intricate distinctions have to be made by
reference to how a violation affects different States, or whether any State
as such is affected at all. 22 And the need remains to distinguish the
violation of norms that are 'fundamental' from the breach of ordinary
norms, as well to try to cope with cases where the violation is particularly
'serious', whatever the hierarchical position of the norm.
Crawford, 'First report on State Responsibility', A/CN4/490/Add. 2 p. 8 (para. 71).
Cf. Crawford, Bodeau, and Peel, 'The ILC's Draft Articles on State Responsibility: Toward
Completion of Second Reading', 94 AJIL 2000 pp. 674-6 and 'Introduction by the Special Rapporteur
of the invocation of responsibility to a group of States or to the international community', Report of
the International Law Commission, A/55/ro (2000), pp. ro4-5 (para. 348). In the compromise of 2000,
erga omnes obligations were connected with the right of all States to invoke the responsibility of the
State having committed the violation (Art. 49) while a special Chapter (Arts. 41-42) was carved out
for 'serious' breaches of erga omnes obligations, entailing a duty for all States (a) not to recognize the
situation thereby created, (b) not to render assistance to the responsibile State and (c) to co-operate
to bring the breach to an end. Cf. Report of the International Law Commission, A/55/ro (2000), pp. 134
and 137.That compromise was broadly maintained in the final text, with two significant exceptions,
however. No provision on solidarity measures remained in the text and the special chapter on
'serious breaches' (Arts. 40 (41 of previous year) and 41 (42 of previous year» was re-written in terms
of jus cogens norms instead of erga omnes obligations.
20 This is how Art. 40 of the 1985 draft was formulated. Cf. YILC 1985/11-2 pp. 25-7 (Art. 4°(3».
21 Cf. Ago, 'Third Report on State Responsibility', YILC 1971/11-1 p. 221 and above n. II, p. 38.
22 Cf. the review of government positions in Crawford, above n. I I, pp. 34-5 (para. 78).
18
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In 2000, the Special Rapporteur, Professor Crawford, expressed the
feelings of many as he concluded that the:
Draft articles should allow States parties to a community obligation to take
collective countermeasures in response to a gross and well-attested breach of
that obligation, in particular in order to secure cessation and to obtain
assurances and guarantees for non-repetition on behalf of the non-State
victims."

He then reviewed recent State practice, from the American sanctions
against Idi Amin in 1978 to ED measures against the former Yugoslavia in
1999.24 On that basis he provided space for solidarity measures in
situations characterized in familiar language as 'serious breaches of
obligations owed to the international community as a whole'. In some
such cases-namely where the seriousness of the breach was 'gross and
well-attested'-the Special Rapporteur suggested that all States could
take solidarity measures either if so requested by the injured State or, if
there was no injured State, by any State 'in order to ensure the cessation
the breach and reparation in the interests of the victims'. 25 The
Commission went grudgingly along with the thrust of the proposals.s'' A
special Chapter was carved out for serious breaches of erga omnes
obligations and the door to solidarity measures was opened both in
situations where an injured State requested assistance as well as in cases
where there was no such request. 27
A purely bilateral relationship produced few problems. If international
law is about the rights of States, and there is violation of the law, the
injured State must of course be able to take action.s'' However, States are
in a very different position in this regard. A countermeasure is a useful
instrument in the hands of a powerful State, but less so for small or
medium-size States that may be heavily dependent on others-perhaps
on the State that committed the violation. The need for solidarity cannot
be excluded. Think of a breach by a developed State of a development
assistance treaty: it failed to provide the money it promised. The Special
Rapporteur assumed that protestations and 'informal diplomatic
exchanges' might suffice."? But why could there not be such strong
general interest in compliance that third States should be entitled, if
requested by the injured State, to take some measures in order to correct
the absence of equilibrium that existed in the original relationship? The
Ibid., Addendum.a, p. 21.
Ibid., Addendum 4, p. 18.
25 Ibid., Addendum 4, pp. 19-21 (paras. 401-406) and draft Arts. 50A and 50B on p. 25 (para. 413).
Cf. also Report oj the International Law Commission, above n. 20, pp. 107-8 (para. 357).
26 Report oj the International Law Commission, above n. 20, pp. 110--19 (paras. 35g-389).
27 Draft of 2000, Arts. 54(1) and 54(2), ibid., p. 139.
28 This is now provided in Arts. 42(a) and 49(1), Cf. Report oj the International Law Commission,
A/56/ro (2001) pp. 294, 328.
29 Crawford, above n. I I. pp. 45-6.
23

24
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text of 2000 provided for this eventuality in case the obligation breached
was 'owed to the international community as a whole' .30
The main problem-the threatening move to public law regulationconcerned multilateral relations. Of course, such a move cannot be fully
accomplished. In a pure public law system, every violation would be
punishable-or subjected to countermeasures-because it is an attack on
the system itself. Framed in the bilateralist terminology, every State would
be 'injured' by any breach. Now this is silly, or contrived. Interested and
powerful States would be transformed into a kind of world police, or
almost. Because there would be no duty to take measures, they couldunlike the police-create a world order of their liking by choosing
between violations they enforce and violations they do not, as well as
deciding on the manner and intensity of their reaction. With some
systematic bias in one direction or another, the law would soon become
indissociable from Great Power policy. On the other hand, some
provision had to be made to account for the need to respond to
egregious violations in which the injured State should not be left alone.
And what about the case where the injured State is unable to seek
assistance or where no such State is found-the case of human rights and
some environmental violations, for example? Or when the violation is
committed by the State acting against its own populationr'"
In regard to multilateral obligations, the draft of 2000 started from the
assumption that in the 'normal' case, only the injured State was entitled
to resort to countermeasures.s" The Vienna Conventions on Diplomatic
and Consular Relations of 1961 and 1963 are easy examples. Tit for tat.
The expulsion of two of your diplomats for your earlier expulsion of two
of my diplomats. No solidarity measures seem normally needed. The
other situation is a violation of a multilateral obligation that is 'of such a
character as to affect the enjoyment of the rights or the performance of
the obligations of all the States concerned' .33 Again, only injured States
are entitled to take countermeasures. But there is a step towards
solidarity as the category of 'injured State' has been expanded to
encompass all parties. Certain disarmament and environmental
conventions are the usual examples. The 'injury' to all consists in the fact
that the purposes of the treaty can be realized only if all States comply,
and therefore a violation immediately touches every other party; the
discovery of prohibited weapons in one party or pollution of a lake by a
riparian, for instance. A violation injures all, albeit only in an abstract, not
3° Draft of 2000, Arts. 49(I)(b) and 54(1), Report of the International Law Commission, above n. 19,
pp. 137and 139·
1
3 Crawford, above n. II, Addendum 4 p. 8 (paras. 377-379).
2
3 Draft of 2000, Art. 43(b) (i), Report of the International Law Commission, above n. 19, p. 135. Final
text, Art. 42(b) (i) Report ofthe International Law Commission, above n. 28, pp. 294, 29g-30o.
33 Draft of 2000, Art. 43(b) (ii), Report of the International Law Commission, above n. 19, p. 135. Final
text, Art. 42(b) (ii). Report of the International Law Commission, above n. 28, pp. 294, 300.
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quantifiable, way. Though a measure of solidarity is involved, the case
must be kept separate from 'pure' solidarity measures involving reaction
by States that are ex hypothesi not themselves injured.
There were at least three situations where to leave reaction solely to the
injured State appeared problematic. A first case is one where, although
only one State was injured, the rest have an interest to act because the
obligation was set up in the general interest: for example where the
violation of the Vienna Conventions is very serious-taking of embassy
personnel as hostages-and threatens the stability of diplomatic
relations.w Though only one State may have suffered injury all are
concerned and have reasons to discourage such acts. A second situation
is where the injured State seeks assistance or is unable to act...-.;...for
instance because of the absence of equilibrium between it and the State
having committed the violation. Should it always only remain silent and
accept its loss? The third case is the one where there is no injured State
at all. The breach concerns peoples or populations-indeed is perhaps
directed by the State against its own citizens. The Special Rapporteur
suggested that at least in some such situations third States should be
entitled to act, namely when a breach had 'a gross and systematic
character'-widespread and systematic torture-and was 'clear and wellattested' .35 The draft of 2000 provided for such eventualities as follows:
(a) In case of a breach of obligation established for the protection of
'collective interests', all States beneficiaries to the obligation were
entitled to take countermeasures so as to attain cessation of the
breach and performance of the obligation.s'' Unauthorized
appropriation of a part of the deep seabed allocated by the
International Seabed Authority to a particular State might provide
an example. Apart from the injured State all parties to the UNCLOS
might take action in order to defend the integrity of the Treaty
regime.
(b) There was no general right to assist the injured State. However, if the
violation concerned an obligation 'owed to the international
community as a whole', then all States were entitled to take measures
'at the request and on behalf of any State injured by the breach'
under the same conditions as that State. 37
(c) The third case was where there was no injured State or at least no
request for assistance. The draft provided for the possibility of
solidarity measures under certain strictly limited conditions, namely
Cf. Hostages case, IC] Reports 1980 pp. 42-3 (para. 92).
Crawford, above n. II, Addendum 4, p. 20 (para. 404).
6
3 Draft of 2000, Art. 49(') (a) and Art. 54 (1). Report of the International Law Commission, above
n. 19, pp. '37 and 139·
37 Draft of 2000, Art. 49(1) (b) and Art. 54(1). Report ofthe International Law Commission, above n. '9,
pp. 137 and 139·
34
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when there was a 'serious breach by a State of an obligation owed to
the international community as a whole and essential for the
protection of its fundamental interests'. A breach was 'serious' if it
involved 'gross or systematic failure by the responsible State to fulfil
the obligation, risking substantial harm to the fundamental interests
protected thereby' .38
In other words, in 2000 the Commission responded to the proposals by
the Special Rapporteur by providing for solidarity measures in three
cases, one of which had to do with the protection of 'collective interests'
(but limited the right of third party reaction to States beneficiaries of the
obligation) and two of which operated with the notion of erga omnes
obligations. In case of a breach of an international obligation owed to the
'international community as a whole', every State was entitled to react if
so requested by the State that had suffered injury. If no such State could
be found, then solidarity measures could be taken under the additional
condition that the breach of the erga omnes obligation was 'serious' and
that the obligation had been 'essential' to the protection of the
international community's 'fundamental interests'. At this latter point
solidarity finally departed from the bilateralist framework. The complex
buffers about the 'seriousness' of the breach and about the norm's
importance for the 'fundamental interests' of the 'international
community as a whole' articulated that aspect of State responsibility as a
public law system.
None of these three cases was carried over to the final text of 2001.
Both the State that was a beneficiary of an obligation established in the
collective interest, and 'all States' in case of violations of obligations owed
to the international community as a whole were entitled to 'invoke' the
responsibility of the State having committed the violation. But this meant
only that they were entitled to claim (a) cessation of the violation and (b)
performance of the obligation of reparation. This was the limit to which
the Commission could recognize action by individual States in the
collective interest. 39 The entitlement to take countermeasures remained
with the injured State-while the saving clause in Article 54 left open the
case where the injured State was unable to act or where there was no
injured State. Although that provision neither authorizes nor prohibits
solidarity measures, it does not follow that the positions would be equally
balanced against each other. The thrust of the provisions on invocation
of State responsibility (Article 4 2 ) lies with 'injured States' to which the
only express exception (Article 48) is formulated in a limitative manner
and, unlike the former, is not carried over to the Chapter on
countermeasures.
8
3 Draft Arts. 54(2) and 41, Report of the International Law Commission, above n. 19, pp. 139 and 134
and commentary to draft Art. 54 in A/CN.4/SR. 2662 (4 September 2000) pp. 34-35.
39 Cf. Commentary on Art. 48, Report of the International Law Commission, above n. 28, p. 318-24.
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In the end, then, the Commission was not convinced that the practice
to which it refers in the Commentary to Article 54 demonstrated any
change towards a general right of enforcement of community
obligations. After all, it points out, the practice 'is sparse and involves a
limited number of States' .4°

IV
When the Special Rapporteur discussed that practice in 2000, he too
emphasized that it only demonstrated 'a certain willingness on the part
of some States to resort to countermeasures in response to violations of
collective obligations'. Apart from action against South Africa, he found
no cases where non-Western States would have been involved. Moreover,
as he observed, the cases concerned 'some of the major political crises of
recent times' .4 1 Now my argument is that it is doubtful that such major
crises can or should be imagined in terms of legal enforcement. This
would transform crisis diplomacy into law-application; negotiation
redefined as administration. This would not only be counter-intuitive, it
would vest diplomacy with pressures and expectations it cannot carry. I
claim no originality for this argument. In their different ways,
international relations scholars such as Carr and Morgenthau have made
it-although, I suppose, not quite with the strategic interest I have. The
argument is not that there is never reason to take solidarity measures. But
to codify them would, in a fragmented world, too easily open the
possibility for powerful actors to regularize their position as the police.
Professor Crawford noted that there may here be a 'due process' issue
from the perspective of the targeted State.i'' This is indeed the key
problem. There are in principle two ways of dealing with it: by enacting
very exact substantive criteria or by setting up an efficient and fair
decision process. The drafts have provided neither the one nor the other.
This was not due to deficient drafting but resulted from the inherent
difficulty of thinking of solidarity measures in terms of codified law, a
difficulty that that has to do with the implausibility of the domestic
analogy. Let me make this clearer.
The three cases of solidarity measures canvassed by the Commission in
2000 were dressed in complex language that sought to reflect the varying
considerations that might seem relevant in order to authorize such
4° This practice consisted of US measures against Uganda in 1978 and South Africa in 1986,
Western sanctions against Poland and the Soviet Union in 1981, collective action in support of Britain
in the Falklands war in 1982, EC measures against Iraq in 1990 and Yugoslavia in 1998, as well as the
suspension of certain treaty rights by the Netherlands vis-a-vis Surinam in 1982 and EC measures
against Yugoslavia in 1982. Cf. Report of the International Law Commission, above n. 29, p. 350-55.
1
4 Crawford, above n. II, Addendum 4, p. 16 and 18 (paras. 393, 399).
42 Ibid., Addendum.a p. 21 (para. 4°5).
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measures with a view to excluding the possibility of abuse as far as
possible. Where action was based on a request by an injured State, it
required an assessment of whether the violation concerned an obligation
set up in the 'collective interest' or was owed to the 'international
community as a whole'. But is not any multilateral obligation capable of
being described as having been set up in the collective interest of the
parties? And to what extent does the reference to obligations erga omnes
really lead away from the indeterminacy problems that made it
impossible for the Commission to include provisions on State crimes? But
in these cases some control was provided by the necessity of there being at
least one injured State whose request provides the basis and limits of any
authorisation. Where no such State existed, however-point (c) abovethe suggested provision resulted in a five-point check-list regarding the
lawfulness of solidarity measures that required an assessment of
whether: 43
(a) the obligation breached had an erga omnes nature;
(b) the breach was 'serious';
(c) the obligation was 'essential' for the protection of the 'fundamental
interests' of the international community;
(d) the breach involved a 'gross or systematic failure' to honour the
obligation, and
(e) the breach risked causing 'substantial harm' to the interests
protected by the obligation.
The open-ended and evaluative language of the text of 2000 provided
neither protection for States that might be targeted by solidarity
measures nor justification for those which might wish to take them. A
very large area of discretion, and thus possibility of abuse, was created:
What are erga omnes obligations? When is a breach 'serious'? What are the
'fundamental interests of the international community'? And so on. If
there were a general understanding of what such expressions mean, then
the provision would have been unnecessary: the 'great political crises' to
which the examples that the Commission had in mind were precisely
about disagreement on such ('fundamental') matters. It is not that
anyone really wishes to condone genocide. If a political leader feels that
there really is a situation that presents the qualities (a)-(e) then
extraordinary measures would clearly be called for. But the suggested
language does not go beyond the 'feelings' of that leader: it merely
restates political conflict in the language of moral outrage-but goes
nowhere towards resolving it. It is not only useless but harmful for two
reasons. First, it is blind to the way political conflict cannot be reduced to
the moral crisis that may be visible on its surface. Widespread and
systematic torture, genocidal civil war, and terrorism are (also)
43

Cf. Art. 41 of the Draft of '2000, Report of the International Law Commission, above n. 19, p. 134.
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expressions of political injustice, endemic violence, social deprivation. To
separate one from the other, that is to say, to make the visible crisis a legal
'case' in the way the draft of 2000 did, is to redescribe political conflict by
reference to the moralities of Western elites that rarely reach those
underlying conditions, for those conditions do not involve
predominantly moral but social, economic, and cultural problems lying at
the heart of international political antagonism. Secondly, even if the
language itself fails to constrain, it opens the door for measures which, as
has came out repeatedly in the debates in the Commission and the
General Assembly, are available only for some States-namely those
whose practices are referred to in the commentary to Article 54. It may
or may not be right to enlist Western military and economic power as
instruments for reacting to great crises. But it is hardly incomprehensible
why most of the world would wish to oppose the idea that this should take
place under the conditions posed by-and through the moral intuitions
of-those who already control aspects of that power.
The problem lies in the strange artificiality of a structure built on the
domestic analogy but applicable in wholly different circumstances. The
complex system of different types of breaches of different types of
multilateral obligations aims at the closest available equivalent to
domestic criminal law. The interest of due process is served best by fine
distinctions. Punishment should fit the crime. And still, it was not
possible for the Commission to go beyond impressionistic language such
as 'obligations owed to the international community as a whole' and
'gross and systematic violations' and 'substantial harm' that reopen the
possibility of abuse. 44 What has happened, I suggest, is perfectly natural
and has to do with the difficulty of using codified rules to deal with
situations that arise rarely and which, when they do, are experienced as
special. Let me take the extreme example-which nonetheless is in
everyone's mind.45
Many have proposed that humanitarian intervention should be
allowed only if there is a clear rule that lays down the criteria for it. The
suggestion is informed by the due process concern. If those criteria were
clear enough, it might be possible to ascertain automatically whether
intervention (coercion) was justified or not.i'' Now I do not think this
works. It does not work because any set of clear criteria will be both over- and
under-inclusive in a way that fatally undermines its usefulness. It will allow
some cases that we did not wish to allow and leave out other cases that we
would have wanted to include had we known of them when the criteria
Cf. e.g. Crawford, above n. II, Addendum. 4, paras. 403-406.
This section reiterates arguments I have made in Koskenniemi, 'The Lady Doth Protest Too
Much. Kosovo, and the Turn to Ethics in International Law' 65 The Modern Law Review (2002) pp.
159-75·
4 6 For references to proposed 'criteria', cf. Malanczuk, Humanitarian Intervention and the Legitimacy
of the Use ofForce (1993) pp. 30 and 69.
44
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were drafted. Say, the rule allows intervention if 500 are killed. That is an
easy-to-apply criterion. No political abuse seems involved. But now the
problem lies in its very automaticity. From the perspective of an Islamic
nation, or perhaps a devout Catholic leader, such a rule would allow,
perhaps even call for, intervention to prevent the thousands of cases of
abortion or euthanasia practised routinely in the secular West. Surely that
would seem over-inclusive, would it not? But it would also exclude the
case where 'only' 400 were killed, and to do this in a wholly arbitrary way:
what if the 400 were civilians, slowly starved to death as part of a policy of
ethnic cleansing? The more precise the rule, and the more automatic its
application, the less we can take account of the special aspects of the case,
and the more arbitrary and unjustifiable any exclusion or inclusion will
appear. Now notice a very important fact: the arbitrariness at issue here
would not be arbitrariness from the perspective of some controversial
political preference. It would be arbitrariness in regard to the very point
of the rule-namely (in these cases) the protection of innocent victims.
Surely you cannot require abstract rule-compliance if that compliance
would create precisely the consequence that the rule was supposed to
prevent.
So you are automatically led to use more flexible terminology: the
criteria would not be '500 ' but would refer, for example, to 'extreme
urgency', 'proportionality', 'gross and systematic violation' and so on.
But this leads you back to the original situation, the danger from which
you tried to escape when calling for' exact criteria' . As soon as the rule is
no longer automatic, but involves discretion, the possibility of abuse
emerges. Of course, self-defence, for instance, should be exercised within
the limits of what is 'proportionate'. And perhaps the State engaged in
self-defence really can assess this to everyone's satisfaction. But selfdefence (like humanitarian intervention) takes place in situations of
intense and exceptional danger where rapid action is called for, 'leaving
no choice of means and no moment for deliberation'. Is it possible to
attain an incontrovertible assessment of 'proportionality' in such
circumstances? The problem of exact criteria lies in the fact that they
refer only to past cases; whereas what you want to regulate is the future
whose contours remain unknown. You need to have flexible standards.
But flexibility re-creates the problem of political misuse that it was the
point of clear-cut rules to eradicate. You move in a circle.
The domestic analogy does not work. In domestic law we do use exact
rules-but there we can live with the fact that automatic application leads
into situations of unjust exclusion and inclusion. Benefits of
unconditional compliance so clearly outweigh the losses. Think about
the voting age-lB. That is a very exact rule, easy to apply, no political
misuse is possible. Nonetheless, it creates injustice, measured from the
perspective of the legislative intent behind the rule that only mature
people should be entitled to vote. For the rule does let some people vote
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that are immature-your drunken neighbour, for instance. And it
excludes other people who are clearly mature-my brilliant children.
Notice that this is not a problem created by discretion but by the absence
of discretion, the very absoluteness of the rule that in these cases will
conflict with the reason for which the rule was enacted: that only mature
people should participate in governing a country. But still, we wish to
apply the rule blindly because the losses can be offset. The small
injustices can be tolerated. Your neighbour will one day sober up and my
children reach the age of 18. To give up automaticity would mean to
authorize the election board to decide who is mature-you may think
that is all right if it is you who sit there; but you cannot exclude the
possibility that it will be your neighbour.
In an international situation, even more a crisis of some gravity, formal
rules do not have this kind of (ideological) 'obedience effect' .47 To
refrain from intervention if 'only' 400 civilians are killed when the rule
sets up the criterion of '500' would be completely arbitrary, and not just
from the perspective of some more or less doubtful moral theory but
from the perspective of the legislative intent behind the rule-the need
to save innocent lives. So, what happens in practice is that you construct
flexible criteria, use examples, and possibly leave the door open for other
cases to be decided in some collective process. There are many examples
of this. The legislative idea behind the definition of aggression in
General Assembly Resolution 3314 (1974) was to bind the Security Council
as it interprets Article 39 of the Charter-that is to say to try to control
(political abuse by) the Council by enacting a criterion. But in fact
nobody wanted a clear-cut rule because the more clear-cut it was, the
more dangerous it became, the more it might have turned against its
fathers. The members of the Special Committee knew that their
countries could be indicted by that rule, if it were automatically applied.
So they participated in the drafting with the aim of excluding as many as
possible of their own foreseeable forms of behaviour while including the
behaviour of as many as possible of their likely future adversaries. They
feared automaticity-and rightly so. Nobody knows what extreme
situation might confront one's own State in the future-and a good
diplomat will try to keep the options open. None of them was thinking in
terms of routine action-everyone was thinking in terms of a great
national crisis; a military conflict in which its very existence may be at
stake. No State can allow the destruction of important interests merely in
order to uphold a general sense of compliance with abstract rules, and
certainly not if it believes that compliance will create precisely the
situation that the rule was supposed to prevent. This is why it is so hard
to limit self-defence to cases where an armed attack has already occurred
if a successful attack would automatically bring victory-the textbook
47

Cf. Kennedy, A Critique ofAdjudication (fin de siecle) (1997) pp. 63-4.
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example of anticipatory action to forestall an impending nuclear attack.
The rationale for the exception of self-defence is to protect the State. If
applying the rule will in fact lead to the destruction of the State, what
justification is there to apply it? It is wrong to expect compliance if it will
destroy an important value and its only virtue is to uphold a vague lawabiding spirit. And even that objective will not be attained if the result is the
victory of the one who has acted illegally. So what you get is a vague standard
such as the final form of the definition of aggression that guarantees that
vital interests are secured by including a long list of examples at the end
of which appears the clause entitling the Council to 'determine that
other acts may constitute aggression as well'. No control of Council
activity is achieved.
Or think about the many proposals in the UN General Assembly and
elsewhere to define 'terrorism'rt" Why have they led nowhere? Well,
precisely because any drafting exercise would lead to the 'aggression'
problem. Everyone would try to include his adversaries in the definition
while keeping his allies and his own (actual or potential) activities outside
it. Terrorism is amorphous: any clear-cut definition will be both over- and
under-inclusive-any broad standard creates the possibility of illegitimate
constraint. Can a definition capture (for instance) the difference
between a thirteen-year-old hacker who attempts to show off to his
friends by breaking into the CIA code system and the member of an
underground liberation army that inserts a virus into the computers of
Dulles airport so as to have planes crash during take-off or landing? A
definition of terrorism that ignores motivations is unjust: surely the fight
against fascism, racism, or alien domination might sometimes require
unorthodox measures. But a definition of terrorism that takes
motivations into account provides a dangerous licence: what is 'fascism',
'racism', or 'alien domination', after all?49
Domestic law, and particularly domestic criminal law, deals with
thousands of individual incidents classed under exact categories. At least
a Rechtsstaat does this. By doing so, it prevents misuse of State power by
those in administrative positions. Small injustices that result from the
rigidity of the rules may be tolerated in the interests of upholding the
8
4 Resolution 3034 (XXVII) setup an ad hoc committee on terrorism in 1972. The Committee met
in 1973, 1977, and 1979 butwas unable reach substantive resolution. Since then, the General Assembly
has regularly dealt with the item, forinstance in a number of conventions adopted during the 1990s.
The General Assembly Declaration on Measures to Eliminate International Terrorism (UNGA Res.
49/60 of9December 1994) refers back to national law andcertain earlier conventions in this regard.
Cf. also Art. 2(1) of the Convention on the Suppression of the Financing of Terrorism. UNGA Res.
54/109, Annex, (9 December 1999). At this writing (8 November 2001), negotiations were underway
in the General Assembly concerning Art. 18 of the Draft Comprehensive Convention on Terrorism,
containing the clause that would guarantee the rights of, inter alia, 'peoples' as provided under
international law-the reference excluding 'struggle forself-determination' from thecompass ofthe
draft definition of terrorism in proposed Art. 2of the draft.
49 Cf. Franck, The Power of Legitimacy among Nations (1990) pp.69-77-
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general ideal of the Rechtsstaat. Drivers going against the red light at
lonely crossings in the middle of the night are fined even when no
danger was created: a rule is a rule. It would be unwise to encourage
drivers to decide for themselves whether the crossings are safe. And in
some of the thousands upon thousands of cases of application of this rule
a benefit ensues: a pedestrian who wore a dark coat and could not be
seen was saved. None of this applies internationally. There is no
international Rechtsstaat. The value of abstract obedience to international
rules-that is, to the existing distribution of spiritual and material values
in the international world-does not measure up to the intensity of the
need to act to defend oneself against a foreseeable strike, or to put an
end to a 'gross and well-attested breach of an obligation of fundamental
importance'. The reasons for the rules are more important than the
rules. The Israeli secret service was able to abduct Adolf Eichmann from
Argentina in 1960 with only the mildest rebuke from the UN because
nobody contemplated sovereignty as a protector of war criminals.
'Walking the line' by the Holmesian 'bad man' will not work
internationally. Formal rules provide no prorection.v'
This is why the Commission could not satisfy itself with drafting an
absolute rule about countermeasures without reference to the purpose of
such measures; and this it could only do by recourse to flexible and
evaluative terminology: 'countermeasure by a non-injured State in regard
to a well-attested and gross breach of an obligation owed to the
international community as a whole'. Behind such language, the
Commission was thinking about concrete cases: Uganda, Cambodia,
Kosovo, Rwanda.>' The sense of artificiality of that language has to do in
part with the fact that the language is so open-ended that it fails as
behavioural directive. But in part it also results from the fact that the
special horror of those situations is only very inadequately reflected-or
perhaps is in some way diminished, or made banal, by it. The complexity
of the exercise follows from the legitimate wish to imagine a rule that
would cover such past cases of tremendous injustice by either using
abstract language or then singling out some of their defining properties.
But neither avenue leads to success. Abstract language does not grasp the
speciality of these cases and is open to political abuse. Singling out the
relevant properties will point to more exact criteria but will fail, as we
cannot be sure that future cases will present exactly the same properties
that those past cases did. To the contrary, there is every reason to expect
they do not. They are 'fundamental' or 'serious' precisely because they
are not routine, but special. Therefore, we are left with the kind of
5° Which is why legal proceedings against war criminals may sometimes take on the appearance of
show trials. Cf. Douglas, The Memor} ojJudgment. Making Law and History in the Trials oj the Holocaust

(zoor).
5' Crawford, above n. II, Addendum. 4 pp. 14-17 (paras. 391-394) and Commentary on Art. 54 in
Report oJthe International Law Commission, above n. 28, pp. 351-4.
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bureaucratic language that neither grasps what is special nor provides
control.
Behind the abstract language of solidarity measures, we think of
individual cases. But I do not think it is useful to legislate for such cases.
Many national laws differentiate between laws and measures, loi and acte,
Gesetz and MaJ3nahme. To deal with individual, rare occurrences of
dramatic violations is always an unprecedented affair to which rules and
regularities are hardly applicable. They are perhaps comparable in
national law to massive uprisings of the population: they cannot be the
stuff of criminal law but challenge its very basis. So what can be done?
The alternative is to look away from criteria into decision-processes. In
the cases we are now concerned with, the relevant processes are laid
down in Chapter VII of the Charter. The Commission wisely excluded the
project from encroaching upon developments under Chapter VII,
sanctions and conflict management and so on. Its 2000 draft dealt only
with spontaneous solidarity measures that may, of course, take place in a
more or less co-ordinated fashion. But apart from the fact that there was
no obligation to co-operate, there were also no procedural rules on how a
decision on taking such measures should be made. Nor can there be
because the contexts of co-operation vary endlessly: the draft could
hardly dictate what procedures the European Union, NATO, or
ECOWAS should follow, for instance. So it is limited to laying down
substantive criteria-criteria, which, for the reasons I have tried to make
clear, did not (and could not) respond to the due process concern.
Why do we still persist in feeling that the savings clause in Article 54 was
somewhat of a disappointment? Because of the domestic analogy. We
persist because of symbolic reasons, because the project of building
international law in the image of domestic law has to be completed. But
legislation for symbolic reasons is just as inappropriate as legislation for
individual cases. The fine definitions and distinctions will come to haunt
us in future cases that are distinguished by their individuality and in
which a decision one way or another needs to be made. That
individuality, again, cannot be grasped by State responsibility because it
refers to the primary norms: what are the 'common interests' of mankind,
or 'erga omnes obligations', 'peremptory norms', or 'State crimes'? The
Commission tried originally to set such questions aside and to develop
secondary norms. But the absence of a socially meaningful agreement
about the direction of international co-operation prevented the
formulation of a reliable, or concrete, language about primary norms in
the area in a fashion that undermined attempts at solidarity in secondary
norms. Nothing shows this more dramatically than the shift the
Commission made in 2001 from conceiving Articles 40 and 41 of the final
text-Articles that were intended to replace the notion of State crimesfrom being about obligations erga omnes to being about peremptory
norms (jus cogens) without that shift making any difference in the rest of
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the text or even in the essential content of those Articles themselves.r' By
what it conceived as a mere drafting change the Commission at a stroke
of the pen sent hundreds of pages of doctrinal elaboration about the
relative meaning of these categories to the trash can while infecting all
the talk about norms at a higher hierarchical level with all the insecurities
and disagreements that concern each of the three. In 2000 the
Commission had been compelled to use abstract language which was not
only intuitively implausible and failed to respond to the due process
concern, but which could not be made any more concrete, either,
because of the unforeseeability of the problems it was supposed to deal
with on the one hand and because it referred back to fundamental
political disagreements about the way the world is, on the other. But then,
in 2001, the Owl of Minerva spread its wings ...

v
So let me conclude with a plea for politics. A legally circumscribed
solidarity measure should be taken in accordance with institutional
procedures, principles of due process, transparency, and the possibility of
administrative or perhaps judicial review. If those are not available, the
redefinition of a political process as a law-applying process presents more
problems than it solves. This is not to say that a State should never resort
to formally illegal means in order to respond to outrageous violations of
important community interests. But to provide a legal avenue for doing
this is like attempting to regulate beforehand the situation where a group
of survivors from a shipwreck on a raft in the open sea kill and eat one of
their number so as to enable the others to survive. Surely the fact that we
can understand, and possibly excuse such action provides no support for
the proposal that there should be law about permissible cannibalism in
the high seas (and why should such law be limited to the high seas
anyway?) .53 Like any definition of aggression or of terrorism, it would
provide a 'a trap for the innocent and a signpost for the guilty', enabling
the powerful to dress his policy as law and compel the weak to submit not
simply to power but hypocrisy as well.
There is a strong community interest in limiting spontaneous solidarity
measures. Because the primary rules that govern the field are
insufficiently precise, the danger of abuse is great. On the other hand,
there is also a strong community interest to force the cessation of acts of
which the Ie] once remarked that they 'shock the conscience of
52 Arts. 40 and 41 of the final text. Cf. Report of the International Law Commission, above n. 28, p. 34
(para. 49).
53 lowe this example (which refers to Reginav. Dudley and Stephens (1884) 14 QBD 273) to Professor
Franck. Cf. also his The Power ofLegitimacy, pp. 74, 75, 82, and 259.
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mankind' .54 In a domestic society, criminal law strikes the balance by
striving towards as much precision as possible. But no such precision is
available in international life. No one expects that the matter to be
regulated would be actualized often, and, if it is, this will be as a great and
visible political crisis. These are cases where interest in abstract
obedience is outweighed by the 'shock' the community experiences. In
such a case, if solidarity is required, it is not too much to ask that the State
is willing to take the risk that its action is finally condemned as illegal.
The only effective due process guarantee is to compel the actors to rely
on a community opinion that either will not react adversely, is willing to
look the other way, or then finally comes to endorse the action as perhaps
not formally authorized, but nonetheless necessary and perhaps even
welcome. This might also work towards the crystallization of a consensus
that would enable the formulation of sufficiently precise primary norms
that might in the future be accompanied by a real public law
enforcement. By acting in a way that first seems illegal, but then receives
the acquiescence of the community, important values can be defined
concretely, and not just as an abstract exercise in drafting.

54 Reservations to the Genocide Convention, ICJ Reports, 1951, p. 23.

