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We have entered an era . . . in which international law subserves not only the interests 
of individual States, but looks beyond them and their parochial concerns to the 
greater interests of humanity and planetary welfare . . . International environmental 
law will need to proceed beyond weighing .  .  . rights and obligations  .  .  . within a 
closed compartment of individual State self- interest, unrelated to the global concerns 
of humanity as a whole.1

I. Introduction
International law as traditionally conceived— public international law— was designed 
to govern the relations of sovereign states.2 Even today, the structure and processes of 
international law remain anchored in these “Westphalian” foundations. Since there is 
no single, central lawmaking authority that could legislate in the collective interest, 
shared understandings must emerge from inter-state interactions, deliberations, and 
negotiations. Through their involvement in the international arena, other actors— 
individuals, nongovernmental organizations (NGOs), business entities, or inter-
national institutions— may help shape these understandings. But, on the standard 
account, they become legally binding only when there is sufficient consensus among 
states to generate a rule of customary international law, or when states agree to be 
bound by a treaty.

According to some observers, this international law must, by definition, fail 
in realizing the common interests of humanity since it orders a “world fit for 
governments”— an “unsociety ruled by a collective of self- conceived sovereigns whose 
authority is derived neither from the totality of international society nor from the 

* I thank Anne van Aaken, Samantha Besson, Jacob Katz Cogan, Monika Hakimi, Lawrence Helfer, 
Karen Knop, and Christian Tams for their incisive comments on an earlier draft. They have helped me 
sharpen the argument laid out in the chapter. Any errors remain my own.

1 Gabčíkovo- Nagymaros Project (Hung. v. Slovk.), Judgment, 1997 I.C.J. Rep. 7, 118 (Sept. 25) (sepa-
rate opinion of Vice- President Weeramantry) [hereinafter Gabčíkovo- Nagymaros Project].

2 The first two paragraphs draw on Jutta Brunnée, Common Areas, Common Heritage and Common 
Concern, in The Oxford Handbook of International Environmental Law 550 (Daniel Bodansky, 
Jutta Brunnée & Ellen Hey, eds., 2008).
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people but from the intermediating state- systems.”3 Most academic commentators, 
however, while noting the challenges inherent in the inter-state structure of interna-
tional law, have tended to also to find evidence that this structure is being adjusted 
and expanded to promote the “greater interest of humanity.” Wolfgang Friedmann fa-
mously observed that an emerging international law of cooperation had begun to sig-
nificantly modify the classical law of coexistence of states.4 Bruno Simma traced the 
shifts in international law from bilateralism to community interest.5 Ellen Hey pos-
ited the emergence of an “international public law,” through which “common- interest 
normative patterns” are woven across the traditional “inter- state normative patterns.”6

International environmental law provides especially good terrain for assessing to 
what extent the law “has in fact evolved from a bilateral, consent- based legal system 
to one that has adopted multilateral features in the sense of collectively protecting 
common goods,” and through what “modalities” any such changes have occurred.7 
Questions about community interests, and hence obligations designed to further 
their protection, are at the heart of the field. It is well worth asking, then, whether 
contemporary international environmental law lives up to the yardstick set out by 
Judge Christopher Weeramantry some twenty years ago in his separate opinion in 
the Gabčíkovo- Nagymaros case. This chapter focuses on the procedural dimensions 
of international environmental law’s evolution toward the protection of “community” 
interests. Before delving into this topic, several interrelated definitional issues must be 
settled to delineate the scope of the inquiry.

An initial question concerns who is included in the notion of “community.” For 
the purposes of this chapter, I do not enter into the thorny debates about whether 
the oft- invoked “international community” actually exists in any meaningful 
sense,8 and, if so, whether in legal terms it includes only states and, perhaps, the 
intergovernmental organizations through which they pursue collective goals,9 
or indeed humanity as a whole.10 I use the term “community” simply as a short-
hand for what this chapter is concerned with:  Instances in which international 
law addresses environment- related interests shared by a group of states or even all 
states and, generally speaking, by non- state actors (international institutions, non-
governmental organizations (NGOs), business entities, and individuals) as well. 
It also is worth noting that non- state actors are not merely affected by environ-
mental degradation or resource scarcity, but very often directly contribute to these 

3 Philip Allott, Eunomia: New Order for a New World 249 (1990).
4 Wolfgang Friedmann, The Changing Structure of International Law (1964).
5 See Bruno Simma, From Bilateralism to Community Interest in International Law, 221 Recueil des 

Cours 250 (1994).
6 Ellen Hey, Teaching International Law 7 (2003).
7 Eyal Benvenisti & Georg Nolte, Workshop Framing Note (2015) (on file with the author).
8 See also Eyal Benvenisti, Sovereigns as Trustees of Humanity:  On the Accountability of States to 

Foreign Stakeholders, 107 Am. J. Int’l L. 295, 300– 01 (2013) (positioning his trusteeship concept between 
statist and globalist approaches and emphasizing that it does not presuppose the existence of an “inter-
national community”).

9 For a comprehensive analysis, see Andreas Paulus, Die Internationale Gemeinschaft im 
Völkerrecht [The International Community in International Law] (2001).

10 See Gabčíkovo- Nagymaros Project, supra note 1, separate opinion of Vice- President Weeramantry.
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phenomena.11 Indeed, one of the characteristics of international environmental 
concerns is the fact that they are caused primarily by non- state actor conduct. This 
feature highlights one of the challenges international environmental law must con-
front:  In many respects, states are only the intermediaries— when they take on 
“community obligations,” the attendant task more often than not is to influence the 
conduct of non- state actors.12

A closely related yet distinct question is what counts as a community “interest.” Are 
there particular features that demarcate an issue as a matter of concern for all states, 
as well as non- state actors? One might be inclined to say that environmental issues, by 
definition, are of concern to all actors and require “other- regarding” conduct.13 Such 
a broad definition, however, would mean that the entirety of international environ-
mental law deals with community interests, including the substantive and procedural 
rules that are triggered only when the sovereign rights of individual states are affected. 
Hence, because this volume is meant to grapple with concerns that transcend this “bi-
lateral” framework, a more narrow conception of community interests is needed for 
this chapter.

At the factual level, community interests usually involve matters that require 
collective action, that is, environmental problems that cannot be solved unless several 
or even all states and other actors coordinate their actions. For example, it is impos-
sible to effectively combat global climate change unless states, and non- state actors, co-
operate to reduce greenhouse gas concentrations in the atmosphere. Similarly, ocean 
pollution or overfishing generally can only be curbed if relevant actors work together, 
even if at times the cooperation of only one actor can make all the difference.14 The 
flipside of the collective action imperative is that addressing the underlying concerns 
provides benefits shared by all. Such shared benefits accrue most obviously from dealing 
with global issues such as climate change. But the common benefit feature highlights 
that community interests in protection can also relate to certain resources, such as bio-
logical diversity or forests, located within the jurisdiction of individual states.

From a legal standpoint, community interests involve situations in which no single 
state is in a position to demand a particular approach. For example, in community in-
terest situations, states will typically find it difficult to prove significant harm to their 
territories, or to trace such harm back to the conduct of specific states. Therefore, a 
collective response is required not just for factual reasons, but also to avoid the legal 
constraints that individual states would face in attempting to defend a community in-
terest by invoking the responsibility of another state under general international law, 
assuming they were willing to do so.15 Furthermore, to protect areas or resources that 

11 See Jutta Brunnée & Ellen Hey, Transparency and International Environmental Institutions, in 
Transparency in International Law 23, 26 (Andrea Bianchi and Anne Peters eds., 2013).

12 See Daniel Bodansky, Jutta Brunnée & Ellen Hey, International Environmental Law: Mapping the 
Field, in The Oxford Handbook of International Environmental Law, supra note 2, at 1, 6.

13 On the notion of “other- regarding” considerations, see Benvenisti, supra note 8, passim.
14 See here Japan’s whaling practice, which was challenged by Australia in Whaling in the Antarctic 

(Austl. v. Japan: N.Z. Intervening), Judgment, 2014 I.C.J. Rep. 226 (Mar. 31) [hereinafter Whaling in the 
Antarctic].

15 In Whaling in the Antarctic, Australia and New Zealand, as parties to the 1946 International 
Convention for the Regulating of Whaling, Dec. 2, 1946, 161 U.N.T.S 72 [hereinafter Whaling 
Convention], were able to act in the common interest of all treaty parties. See Whaling in the Antarctic 
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lie beyond the jurisdiction of individual states, states must collaborate, for example on 
the basis of a treaty regime, because all states have access to the commons but no state 
is legally entitled under general international law to impose a particular approach to 
their use or protection. With certain variations, the same applies to those resources 
within the jurisdiction of states from which collective benefits derive. Needless to say, 
if international law imposes constraints on states in dealing with community interests, 
it has traditionally made it virtually impossible for most non- state actors to do so.

Having delineated what kinds of environmental issues implicate community interests, 
it remains to be determined what counts as a “procedural” matter in international envi-
ronmental law. At first blush, this question seems straightforward. After all, international 
environmental lawyers routinely distinguish between “substantive” and “procedural” 
obligations.16 Substantive rules set out standards that must be met through states’ con-
duct, ranging from the general customary obligation not to cause serious transboundary 
environmental harm to specific emission or performance standards imposed by treaties. 
By contrast, procedural obligations include the duties to notify, warn, inform, or consult 
states potentially affected by transboundary impacts, to undertake (transboundary) en-
vironmental impact assessments (EIAs), and to monitor or report performance of treaty 
commitments as specified by the treaty.

However, drawing a neat conceptual distinction between substance and procedure is 
more difficult than it may first appear. The boundaries between the two are permeable 
and, indeed, substance and procedure tend to be in a symbiotic relationship. Substance 
typically frames the circumstances in which procedure operates, and the purposes that 
it is to serve. In turn, procedure has the potential to reinforce and develop, and to give 
concrete meaning and effect to, substance. International environmental law provides 
particularly vivid illustrations of this interplay, both in the rules of general international 
law and in the treaty- based regimes through which most community interest issues are 
addressed today.

I begin by exploring the close conceptual and practical connections between pro-
cedural and substantive obligations in international environmental law, focusing on 
efforts to flesh out the standard of due diligence that is at the core of the harm preven-
tion obligation in customary law.17 The due diligence standard, in turn, has emerged 
as a potential bridge between harm prevention and the duty to take precautionary 

(Austl. v.  Japan:  N.Z. Intervening), Verbatim Record, 34  ¶ 20 (July 9, 2013, 4:30  p.m.) (Boisson de 
Chazournes), http:// www.icj- cij.org/ files/ case- related/ 148/ 148- 20130709- ORA- 01- 00- BI.pdf [herein-
after Whaling Pleadings].

16 For brief overviews, see Ulrich Beyerlin & Thilo Marauhn, International Environmental 
Law 39– 46 (2011); Pierre- Marie Dupuy & Jorge E. Viñuales, International Environmental Law 
54 (2015).

17 Patricia Birnie, Alan Boyle & Catherine Redgwell, International Law and the 
Environment 147– 50 (3d ed. 2009); see also Pulp Mills on the River Uruguay (Arg. v. Uru.), Judgment, 
2010 I.C.J. Rep. 14 (Apr. 20) [hereinafter Pulp Mills]; Certain Activities Carried Out by Nicaragua in the 
Border Area (Costa Rica v. Nicar.) and Construction of a Road in Costa Rica Along the San Juan River 
(Nicar. v. Costa Rica), Judgment (Dec. 16, 2015), http:// www.icj- cij.org/ docket/ index.php?p1=3&p2=1&c
ase=150&code=crn&p3=4 [hereinafter Costa Rica v. Nicaragua/ Nicaragua v. Costa Rica].
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measures, including to avert harm to the global commons.18 However, recent decisions 
of the International Court of Justice (ICJ) suggest that the specifics of the connections 
between procedure and substance may be less well settled than one may have assumed. 
Furthermore, while the procedural dimensions of the transboundary harm frame-
work are being progressively refined in the context of inter- state disputes, their de-
velopment in relation to community interests is held back by the relative dearth of 
state practice and the uncertain status of relevant substantive obligations in general 
international law.

Against the backdrop of this assessment, the significance of treaty- based efforts to 
address community interest issues can be appreciated. Under the auspices of multi-
lateral environmental agreements (MEAs),19 international practice has been able to 
transcend the gaps and constraints of the customary law framework. I survey the rich 
array of procedural approaches to promoting and protecting community interests that 
has evolved in this setting, including lawmaking, implementation and oversight, and 
compliance and dispute settlement processes, as well as the range of ways in which 
non- state actors can be involved in these processes. I pay special attention to the global 
climate regime that has evolved under the umbrella of the UN Framework Convention 
on Climate Change (UNFCCC),20 including through the Paris Agreement adopted in 
December 2015.21 The climate regime is particularly well suited to highlighting the di-
versity and promise of procedural international environmental law.

I conclude by suggesting that, both under general international law and in the con-
text of treaty- based regimes, the procedural dimensions of international environ-
mental law hold the key to its ability to serve community interests. As this chapter will 
illustrate, procedure can promote the protection of community interests in concrete 
ways. For example, procedural requirements can step into the breach when substantive 
requirements lack specificity or when states are reluctant to invoke them. In the con-
text of treaty- based regimes, procedural elements play crucial roles when participants 
hold divergent positions, work toward shared understandings of community interests 
and collective action, or work to develop, apply, or revise substantive requirements. 
But the procedural aspects of international environmental law also are important in 
their own right. In all of its guises, procedure serves to enable, guide, and at times 
even compel interaction between states and other international actors, including non- 
state actors. In so doing, robust procedural norms and practices contribute to the 

18 Responsibilities and Obligations of States Sponsoring Persons and Entities with Respect to Activities 
in the Area, Case No. 17, Advisory Opinion of Feb. 1, 2011, 2011 ITLOS Rep. 10 [hereinafter ITLOS, 
Responsibilities].

19 See generally Jutta Brunnée, Multilateral Environmental Agreements, in Max Planck Encyclopedia 
of Public International Law 387 (2011); Thomas Gehring, Treaty- Making and Treaty Evolution, in 
The Oxford Handbook of International Environmental Law, supra note 2, at 467.

20 U.N. Framework Convention on Climate Change, May 9, 1992, 1771 U.N.T.S. 107 [hereinafter 
UNFCCC].

21 See UNFCCC, Report of the Conference of the Parties on Its Twenty- First Session [hereinafter 
Report COP- 21], Addendum, U.N. Doc. FCCC/ CP/ 2015/ 10/ Add.1, at 21 (Jan. 29, 2016) [hereinafter Paris 
Agreement].
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legitimacy and resilience of international law,22 a contribution that is particularly im-
portant in the context of efforts to advance community interests.

II. Substantive and Procedural Obligations in Customary 
International Environmental Law: The Duty to Prevent 

Environmental Harm
International environmental law remains grounded in concepts meant to balance 
competing sovereign interests.23 Under the foundational “no harm” rule, states’ rights 
to use their territories and resources are limited by the obligation to avoid signifi-
cant transboundary harm, but neighboring states must tolerate harm that remains 
below that threshold. States’ duties to prevent transboundary harm caused by activ-
ities undertaken in their territories has since been affirmed and fleshed out through 
a series of MEAs and other international instruments, and several judicial decisions. 
According to Principle 21 of the 1972 Stockholm Declaration of the United Nations 
Conference on the Human Environment, states have “the sovereign right to exploit 
their own resources pursuant to their own environmental policies, and the respon-
sibility to ensure that activities within their jurisdiction or control do not cause 
damage to the environment of other States or of areas beyond the limits of national 
jurisdiction.”24 The phrasing of Principle 21, affirmed in the 1992 Rio Declaration on 
Environment and Development,25 suggests that the harm prevention rule applies also 
to global commons, such as the high seas or the Earth’s atmosphere.

The ICJ first confirmed in its 1996 Advisory Opinion on Legality of the Threat or 
Use of Nuclear Weapons that “the general obligation of States to ensure that activ-
ities within their jurisdiction and control respect the environment of other States 
or of areas beyond national control is now part of the corpus of international law 
relating to the environment.”26 The Court reiterated this conclusion in its 1997 de-
cision in the Gabčíkovo- Nagymaros case and its 2010 decision in the Pulp Mills case, 
both of which revolved around inter- state impacts.27 In the Pulp Mills case, the ICJ 
elaborated on the procedural obligations that attach to the no harm rule, sketching 
out a framework upon which it built in its 2015 decisions in Costa Rica v. Nicaragua/ 
Nicaragua v. Costa Rica, which also involved transboundary impacts.28 I first consider 

22 See Jutta Brunnée & Stephen J. Toope, Legitimacy and Legality in International Law: An 
Interactional Account (2010).

23 See Island of Palmas (Neth. v.  U.S.), 2 R.I.A.A. 829, 839 (1928) (holding that “[t] erritorial sover-
eignty . . . has as corollary a duty: the obligation to protect within the territory the rights of other States, 
in particular their right to integrity and inviolability . . .”).

24 U.N. Conference on the Human Environment, Stockholm Declaration, U.N. Doc. A/ CONF.48/ 14/ 
Rev.1 (June 16, 1972) [emphasis added].

25 See also U.N. Conference on Environment and Development, Rio Declaration on Environment 
and Development, U.N. Doc. A/ CONF. 151/ 26/ Rev.1 (Vol. I), annex I (Aug. 12, 1992) [hereinafter Rio 
Declaration].

26 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 I.C.J. Rep. 226, 242 ¶ 29 
(July 8) [emphasis added].

27 Gabčíkovo- Nagymaros Project, supra note 1, ¶ 53; Pulp Mills, supra note 17, ¶ 101.
28 See Costa Rica v. Nicaragua/ Nicaragua v. Costa Rica, supra note 17.



 International Environmental Law and Community Interests 157

the substance– procedure framework that emerges from the case law on inter- state 
impacts and then explore its application to community obligations.

A.  The substance– procedure framework

In the Pulp Mills case, Argentina alleged that Uruguay had breached both substantive 
and procedural obligations under an agreement pertaining to the River Uruguay. In 
the course of its decision, the ICJ engaged at length with the relationship between pro-
cedural duties, including a new EIA requirement “under general international law,”29 
and the substantive obligation to prevent significant transboundary harm under 
customary law.30

The ICJ emphasized that procedural obligations have a separate existence— they 
can be violated, for example, even when significant transboundary harm does not ul-
timately occur.31 At the same time, the substantive obligation does not impose an ab-
solute harm prevention duty.32 Rather, it demands that states meet the requirements of 
due diligence in their efforts to prevent significant transboundary impacts.33 In satis-
fying these requirements, states must ensure “not only the adoption of appropriate rules 
and measures, but also a certain level of vigilance in their enforcement and the exercise 
of administrative control applicable to public and private operators.”34 Furthermore, 
due diligence requires appropriate procedural steps to avert transboundary impacts, 
such as conducting an EIA and notifying, informing, or consulting potentially af-
fected states.35 However, the ICJ did not hold that a failure to meet a procedural re-
quirement necessarily implies a violation of the harm prevention duty, as Argentina 
had argued.36 The Court’s decision is ambiguous to the extent that its comments on 
this point focused on the interpretation of the treaty between the parties, while else-
where in the judgment it clearly connected procedural duties and due diligence.37

This ambiguity carried over to the Court’s handling of the interconnected disputes 
regarding sovereignty over territory and various activities near a boundary river be-
tween Costa Rica and Nicaragua. In its decision on Costa Rica’s complaint concerning 
Nicaraguan dredging, the ICJ observed that “to fulfil its obligation to exercise due 
diligence in preventing significant transboundary harm, a State must . . . ascertain if 
there is a risk of significant transboundary harm, which would trigger the require-
ment to carry out an environmental impact assessment.”38 The Court also held that, if 

29 Pulp Mills, supra note 17, ¶ 204. 30 id. ¶¶ 77– 79. 31 id. ¶¶ 78– 79.
32 Birnie, Boyle & Redgwell, supra note 17, at 147– 50. See also Int’l Law Comm’n, Rep. on the Work 

of Its Fifty- Third Session, Draft Articles on Prevention of Transboundary Harm from Hazardous Activities, 
with Commentaries, U.N. Doc. A/ 56/ 10, at 366 (2001) [hereinafter ILC, Prevention].

33 Pulp Mills, supra note 17, ¶ 101. 34 Id. ¶ 197. 35 Id. ¶ 204. 36 Id. ¶¶ 72, 73– 74.
37 Id. ¶¶ 78, 204.
38 See Costa Rica v. Nicaragua/ Nicaragua v. Costa Rica, supra note 17, ¶ 104; but see Diane Desierto, 

Evidence but Not Empiricism? Environmental Impact Assessments at the International Court of Justice 
in Certain Activities Carried Out by Nicaragua in the Border Area (Costa Rica v.  Nicaragua) and 
Construction of a Road in Costa Rica Along the San Juan River (Nicaragua v. Costa Rica), EJIL:Talk! (Feb. 
26, 2016), http:// www.ejiltalk.org/ evidence- but- not- empiricism- environmental- impact- assessments- at- 
the- international- court- of- justice- in- certain- activities- carried- out- by- nicaragua- in- the- border- area- 
costa- rica- v- nicaragua- and- con/  (criticizing the ICJ for missing an opportunity to develop the definition 
of “significant risk of transboundary harm,” and to clarify whether it is up to the state planning the 
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the assessment confirms the risk, due diligence may require the state planning the ac-
tivity “to notify and consult in good faith with the potentially affected State.”39 Then, 
however, the Court opined that, given the absence of the requisite risk, “Nicaragua was 
not under an obligation to carry out an environmental impact assessment . . . [and so 
also] was not required to notify, or consult with, Costa Rica” regarding its plans.40 
This conclusion might be explained by the Court’s view that, on the facts of the Costa 
Rica v. Nicaragua case, none of the procedural or due diligence requirements had been 
triggered. But the Court’s assessment of Nicaragua’s complaint concerning Costa 
Rica’s road building suggests there may be more to its approach.

In the Nicaragua v. Costa Rica case, the ICJ found that the road building plans did 
trigger the obligation to undertake an EIA, an obligation that Costa Rica had failed 
to discharge.41 The Court then concluded that there was no need to examine whether 
Costa Rica had a duty to notify or consult, since it had “not complied with its obliga-
tion under general international law to perform an environmental impact assessment 
prior to the construction of the road.”42 It is unclear whether the Court considered 
states’ procedural duties to be strictly sequential, with notification and consulta-
tion being contingent upon a prior finding of risk through an EIA,43 or whether it 
considered that the failure to conduct an EIA had already established a failure to act 
diligently. As in the Pulp Mills case, however, the ICJ concluded that, absent evidence 
of significant transboundary harm, there was no violation of the “no harm” rule.44

Strongly worded separate opinions on the procedure– substance question hint at 
just how much the Court wrestled with the relationship between the two. “In the 
planning phase [of a project],” wrote Judge Donoghue in her Opinion, “a failure to 
exercise due diligence to prevent significant transboundary harm can engage the re-
sponsibility of the State of origin even in the absence of material damage to poten-
tially affected States.”45 In emphasising the importance of due diligence throughout 
all phases of a given project, Judge Donoghue added forcefully that she did “not find it 
useful to draw distinctions between ‘procedural’ and ‘substantive’ obligations, as the 
Court has done.”46 It is important to note, however, that Judge Donoghue questioned 
whether the obligation to conduct an EIA had in fact emerged as an independent pro-
cedural obligation at customary law. Accordingly, she chose to read the Court’s de-
scription of it as a “general obligation” as referring to its grounding in due diligence 
requirements.47

Judge Dugard’s separate opinion reached the opposite conclusion: The term “gen-
eral obligation” had to be understood as denoting “a rule of customary international 
law requiring an environmental impact assessment to be carried out where there is 

activity to determine the parameters of the initial assessment, or whether there are “objective, empirical, 
or scientific criteria under international law for determining the existence” of such a risk).

39 See Costa Rica v. Nicaragua/ Nicaragua v. Costa Rica, supra note 17, ¶ 104. 40 Id. ¶ 108.
41 Id. ¶¶ 153– 62. 42 Id. ¶ 168.
43 Id. ¶ 104. The ICJ’s “sequenced” approach mirrors that outlined by the ILC, Prevention, supra note 

32, arts. 7– 8. See also Int’l L. Ass’n (ILA), Legal Principles Relating to Climate Change princs. 
7A, 7Bm and commentary (2014), http:// www.ila- hq.org/ en/ committees/ index.cfm/ cid/ 1029.

44 Costa Rica v. Nicaragua/ Nicaragua v. Costa Rica, supra note 17, ¶¶ 196, 207, 213, 216– 17.
45 Id. separate opinion of Judge Donoghue, ¶ 9. 46 Id. 47 Id. ¶ 13.
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a risk of transboundary harm.”48 He found that this duty was independent from the 
obligation to take diligent steps to prevent transboundary harm, as well as subject 
to a due diligence standard of its own, which served to determine its scope.49 Judge 
Dugard shared Judge Donoghue’s dissatisfaction with the Court’s failure to distin-
guish between breaches of the harm prevention obligation and of the obligation not 
to cause transboundary harm. However, according to the judge, treating the due dil-
igence obligation as the source of the EIA obligation risked allowing a state to argue 
in hindsight that, in the absence of proven harm at the time of the proceedings, “no 
duty of due diligence arose at the time the project was planned.”50 In Dugard’s view, 
the ICJ adopted “[t] his backward looking approach” in its judgment. Assessing the 
EIA obligation separately, he added, would help avoid the shortfalls of that approach, 
notably by clarifying that the threshold for triggering the obligation “is not the high 
standard for determining whether significant transboundary harm has been caused 
but the lower standard of risk assessment.”51

All in all, it appears as if the ICJ distinguishes between the duty to take diligent 
steps to prevent significant transboundary harm, which it then deals with under the 
rubric of separate procedural obligations,52 and the duty to take diligent steps not to 
cause harm, which it considers cannot be violated simply by a failure to act diligently. 
While the latter conclusion is clearly correct, it stands to reason that violations of pro-
cedural obligations do breach the harm prevention duty, even if no transboundary 
harm results from that breach.53 At any rate, the separate opinions suggest that the 
substance– procedure framework of international environmental law, as well as the 
legal status of the EIA obligation, may be less settled than it might appear at first 
glance.

B.  Substance, procedure, and community obligations

Notwithstanding the ambiguities highlighted by the recent ICJ case law, the substance– 
procedure framework revolving around the no harm rule could be a potentially pow-
erful tool in protecting the “commons.” Rather than having to prove, for example, that 

48 Id. separate opinion of Judge Dugard, ¶ 16. For the same reading, see ITLOS, Responsibilities, supra 
note 18, ¶ 147.

49 ITLOS, Responsibilities, supra note 18, ¶ 9. See also Pulp Mills, supra note 17, ¶ 204.
50 Costa Rica v.  Nicaragua/ Nicaragua v.  Costa Rica, supra note 17, ¶ 9 (separate opinion of Judge 

Dugard).
51 Id. ¶ 10 (emphasis in the original); see also id. ¶ 19.
52 For a similar assessment concerning the Pulp Mills case, see Owen McIntyre, Analysis, The 

Proceduralization and Growing Maturity of International Water Law: Case Concerning Pulp Mills on the 
River Uruguay (Argentina v. Uruguay), International Court of Justice, 20 April 2010, 22 J. Envtl. L. 475, 
490 (2010).

53 See also Pulp Mills, supra note 17, joint dissenting opinion of Judges Al- Khasawneh and Simma,   
¶ 26; Neil Craik, The International Law of Environmental Impact Assessment 67 (2008); 
Birnie, Boyle & Redgwell, supra note 17, at 143 (noting that the no harm rule is “an obligation to pre-
vent or minimize as far as possible the risk of significant harm, not merely a basis for reparation after 
the event”) (2009). See also Southern Bluefin Tuna Cases (Provisional Measures) (N.Z. v. Japan, Austl. 
v. Japan), Case no. 3&4, Order of Aug. 27, 1999, separate opinion of Judge Treves, ¶ 9, https:// www.itlos.
org/ fileadmin/ itlos/ documents/ cases/ case_ no_ 3_ 4/ Order.27.08.99.E.pdf. But see John Knox, The Myth 
and Reality of Transboundary Environmental Impact Assessment, 96 Am. J. Int’l L. 291 (2002).
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a given state’s greenhouse gas emissions have caused or will cause specific harmful 
impacts, such as sea level rise, concerned states could focus on the preventive dimen-
sion of the no harm rule, holding the emitting state to its procedural duties. The em-
phasis would shift from a relatively amorphous “negative” duty to avoid harm to a 
“positive” duty to take concrete steps to protect the environment,54 including the sub-
stantive steps a state may have to take to meet its due diligence obligation once risks 
are revealed.55 Furthermore, an initial finding of risk through an EIA would not only 
specify the triggers of the duties to notify and consult, but also reinforce the proposi-
tion that international law requires states “not merely to notify what is known but to 
know what needs to be notified.”56

The intervention of the Federated States of Micronesia in the environmental 
assessment of the plan to modernize a large coal- fired power plant in the Czech 
Republic, the Prunéřov II plant, provides a good illustration of the potential strengths 
of a procedural approach.57 In a letter to the Czech Ministry of the Environment, 
Micronesia asserted that the project’s environmental impacts could affect its territory 
and requested that a transboundary environmental impact assessment be undertaken 
in accordance with Czech law.58 It further asserted that the planned modernizations 
failed to meet applicable best available technology (BAT) standards,59 an argument 
also advanced by several environmental organizations.60 The Ministry ordered a third- 
party assessment of the modernization project, which concluded that the project did 
not meet the BAT standards and that additional CO2 would be emitted by Prunéřov II 
as a result. While the Ministry nonetheless approved the modernization, it asked the 
proponent power company to propose “compensation measures” at its other power 
plants to offset the excess emissions.61

Although the Prunéřov II episode involved a state arguing on its own behalf, it 
illustrates how procedural obligations might assist arguments based on community 
interests. While the Czech authorities did not acknowledge a legal obligation to offset 
the project’s climate impact, or indeed the Micronesian request, it is perhaps no co-
incidence that the ICJ’s Pulp Mills judgment was released around the same time as 
the Czech Ministry of the Environment made its decision.62 Micronesia’s intervention 

54 See Duncan French, Trail Smelter (United States of America/ Canada) (1938 and 1941), in Landmark 
Cases in Public International Law 159, 180 (Eirik Bjorke & Cameron Miles eds., 2017).

55 See Pulp Mills, supra note 17, ¶¶ 187, 197 (adoption of appropriate rules and measures, vigilance in 
their enforcement, and exercise of administrative control over public and private operators).

56 Birnie, Boyle & Redgwell, supra note 17, at 169.
57 Under Czech law, any state whose territory could suffer significant environmental impacts due to 

a project may participate in the EIA process. See Greenpeace, Legal Steps Taken by the Federated States 
of Micronesia Against the Prunéřov II Coal- Fired Power Plant, Czech Republic (2010), http:// www.
greenpeace.org/ international/ Global/ international/ planet- 2/ report/ 2010/ 3/ teia_ fsm.pdf.

58 See Paulo A. Lopes, FSM v. Czech: A New “Standing” for Climate Change, 10(2) Sustainable Dev. 
& Pol’y 24, 25 (2010), http:// digitalcommons.wcl.american.edu/ cgi/ viewcontent.cgi?article=1029&conte
xt=sdlp.

59 See René Lefeber, Climate Change and State Responsibility, in International Law in the Era of 
Climate Change 321, 336 (Rosemary Rayfuse & Shirley Scott eds., 2012).

60 Bonnie Malkin, Micronesia Mounts Unprecedented Legal Challenge over Czech Power Station, 
Telegraph (May 24, 2011), http:// www.telegraph.co.uk/ earth/ environment/ climatechange/ 8532796/ 
Micronesia- mounts- unprecedented- legal- challenge- over- Czech- power- station.html.

61 See Lefeber, supra note 59, at 336– 37. 62 See Pulp Mills, supra note 17.
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highlights the potential “bite” of the due diligence requirements that attach to the ob-
ligation to prevent harm and the obligation to conduct assessments of transboundary 
impacts, even in the absence of clear evidence of present or future harm— indeed, the 
emissions of one power plant could hardly be said to cause sea level rise or other cli-
mate impacts.63

But could a similar argument be deployed to protect the global commons? At first 
glance, the answer would seem to be yes. After all, the applicability of the no harm 
rule to areas beyond national jurisdiction or control has been confirmed through 
international instruments and ICJ decisions, and the no harm rule, in turn, entails 
procedural obligations. And yet, efforts to bring procedural obligations to bear in a 
commons context will face two types of obstacles. An initial difficulty stems from the 
underlying substantive law, notably the question whether any customary law on com-
munity interests exists to which procedural obligations could attach in the first place. 
Assuming the substantive foundation exists, a second difficulty concerns whether the 
procedural obligations that arise in the inter- state context are in fact equally appli-
cable to community interests.

Unfortunately, the substantive norms that would enable the procedural argument 
to be made remain underdeveloped. To be sure, various concepts have emerged to 
express community concerns. The idea that certain environmental problems are the 
“common concern” of humankind and that all states have “common but differentiated 
responsibilities” to cooperate in addressing them has gained some currency.64 In 
addition, the precautionary principle and the notions of sustainable development and 
intergenerational equity have emerged to address the growing complexity and in-
tergenerational dimensions of environmental degradation.65 Each of these concepts 
has come to be reflected and, to varying degrees, fleshed out in the context of treaty 
regimes. But, it would be difficult to show that community concern norms have gen-
eral effect as customary law.66 Even in relation to the no harm rule, there is strikingly 
little direct practice on who would be entitled to invoke the rule in respect of harm 
to areas beyond national jurisdiction or control.67 Yes, states are obligated to prevent 
harm to the commons; but is that obligation owed erga omnes, such that “all States can 
be held to have a legal interest” in compliance with it?68

63 Even if modernized as planned, Prunéřov II would be one of the largest sources of CO2 emissions in 
Europe. See Malkin, supra note 60.

64 See Brunnée, supra note 2.
65 See, e.g., Ole W. Pedersen, From Abundance to Indeterminacy: The Precautionary Principle and Its 

Two Camps of Custom, 3 Transnat’l Envtl. L. 323 (2014); Vaughn Lowe, Sustainable Development and 
Unsustainable Arguments, in International Law and Sustainable Development 19 (Alan Boyle & 
David Freestone eds., 2000).

66 For example, that is the conclusion of the ILC’s Drafting Committee on the Protection of the 
Atmosphere with respect to the notion of “common concern.” See Int’l Law Comm’n, Protection of the 
Atmosphere 10 (June 2, 2015), http:// legal.un.org/ docs/ ?path=../ ilc/ documentation/ english/ statements/ 
2015_ dc_ chairman_ statement_ atmosphere.pdf&lang=EF (noting that the committee opted instead to 
describe the protection of the atmosphere as a “pressing concern of the international community as a 
whole”).

67 See Brunnée, supra note 2, at 555– 56.
68 Barcelona Traction, Light and Power Company, Limited (Belg. v.  Spain), Judgment, 1970 I.C.J. 

Rep. 3, 32 (Feb. 5); but see id. at 47 (¶ 91) (requiring a concrete treaty mechanism to provide standing). 
For an in- depth treatment of the case and the legal issues raised by erga omnes obligations more gener-
ally, see Christian J. Tams, Enforcing Obligations Erga Omnes in International Law (2005).
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For many commentators, the right of each state to invoke responsibility for 
violations is inherent in the very concept of obligations erga omnes.69 This view finds 
support in the advisory opinion of the International Tribunal for the Law of the Sea 
(ITLOS)’s Seabed Chamber on responsibilities in the Area. According to the Law of 
the Sea Convention (UNCLOS), the “Area and its resources are the common heritage 
of mankind.”70 The Chamber, noting that the International Seabed Authority was 
tasked with acting on behalf of “mankind as a whole,”71 observed that each “State 
Party may also be entitled to claim compensation [for harm to the Area] in light of the 
erga omnes character of the obligations relating to preservation of the environment of 
the high seas and the Area.” It supported this observation by referring to Article 48 of 
the ILC Draft Articles on State Responsibility, which envisage circumstances in which 
states other than those directly injured could invoke another state’s responsibility for 
breaches of obligations owed erga omnes, or erga omnes partes.72

The ICJ has not pronounced itself on the erga omnes dimensions of the no harm 
rule. To be fair, the Court’s recent case load has provided little opportunity to engage 
the issue, and the one earlier case that might have done so— the 1973 Nuclear Tests 
case (New Zealand v. France)— did not reach the merits phase. In its application for 
interim measures against nuclear testing in the South Pacific, New Zealand invoked, 
inter alia, France’s violation of the rights of all members of the international commu-
nity to be free from nuclear fallout and contamination of the high seas and atmos-
phere.73 But, given France’s unilateral declaration that it would end testing, the ICJ 
never decided the merits of the case. Various separate or dissenting opinions showed 
the judges were divided on the standing issue. Some noted that while “the existence of 
a so- called actio popularis in international law is a matter of controversy,” it “may be 
considered as capable of rational legal argument and a proper subject of litigation.”74 
For others, the applicant states had “no legal title . . . to act as spokesman for the inter-
national community.”75

Some four decades later, the scope for cases invoking the harm prevention rule 
in relation to a global environmental concern still seems limited, or at least states 

69 For an overview, see Brunnée, supra note 2.
70 See U.N. Convention on the Law of the Sea, art. 136, Dec. 10, 1982, 1833 U.N.T.S. 397 

[hereinafter UNCLOS].
71 ITLOS, Responsibilities, supra note 18, ¶ 180 (referring to UNCLOS, supra note 70, art. 137(2)).
72 ITLOS, Responsibilities, supra note 18. On the Draft Articles, see Jacqueline Peel, New State 

Responsibility Rules and Compliance with Multilateral Environmental Obligations: Some Case Studies of 
How the New Rules Might Apply in the International Environmental Context, 10 Rev. Eur. Community & 
Int’l Envtl. L. 82 (2001); Jutta Brunnée, International Legal Accountability Through the Lens of the Law 
of State Responsibility, 26 Neth. Y.B. Int’l L. 21, 33– 35 (2005).

73 Nuclear Tests (N.Z. v. Fr.), Interim Protection Order, 1973 I.C.J. Rep. 135, 139 (June 22). Australia, in 
a parallel case, did not frame its claim explicitly in terms of the rights of all members of the international 
community. It did, however, argue that the French tests would infringe the freedom of the high seas. See 
Nuclear Tests (Austl. v. Fr.), Interim Protection Order, 1973 I.C.J. Rep. 99, 103 (June 22).

74 Nuclear Tests (Austl. v. Fr.), Judgment, 1974 I.C.J. Rep. 253, 370 (Dec. 20) (joint dissenting opinion of 
Judges Onyeama, Dillard, Jiménez de Aréchaga, and Sir Humphrey Waldock).

75 See Nuclear Tests (Austl. v. Fr.), Judgment, 1974 I.C.J. Rep. 253, 390 (Dec. 20) (dissenting opinion of 
Judge de Castro).
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choose not to argue cases on that basis.76 A case in point is Palau’s 2011 attempt to 
mobilize support for an ICJ advisory opinion in the climate change context, which 
was limited to states’ “legal responsibility to ensure that any activities on their ter-
ritory that emit greenhouse gases do not harm other States.”77 Presumably, Palau’s 
assessment was that a question focused on inter- state harm stood on stronger legal 
ground than one relating to harm to the commons. In any case, pursuant to Article 
96 of the UN Charter, the most likely path to an Advisory Opinion would be a request 
by the General Assembly, requiring the support of a majority of its members. While 
some states appeared supportive, others were concerned about interference with the 
negotiations under the auspices of the UNFCCC.78

What, then, of the question whether, assuming the requisite substantive law foun-
dation exists, the procedural obligations that attach to the no harm rule in an inter- 
state context apply equally to community obligations? It would seem only logical that 
this should be so.79 Alas, here too the practice pertaining to customary international 
law is surprisingly thin and the ICJ, for its part, has been exceedingly cautious.

Although the Court had previously confirmed that states’ duties to prevent en-
vironmental harm extend to the commons, it chose in the Costa Rica v. Nicaragua/ 
Nicaragua v. Costa Rica cases to quote only those parts of its earlier articulation of 
the no harm rule that focus on inter- state transboundary harm.80 While this restraint 
might be explained by the inter- state nature of the disputes, that feature did not pre-
vent the Court in the earlier Gabčíkovo- Nagymaros and Pulp Mills cases from restating 
the no harm rule in more expansive terms.81 It is quite possible, therefore, that the 
Court sought to limit the implications of its observations on procedural duties for 
situations involving community obligations. Such a narrow approach would be in line 
with the ILC’s Harm Prevention articles,82 which focus only on transboundary harm, 
rather than environmental harm as such,83 and on which the Court appeared to rely.

A further aspect of its most recent decision concerning the no harm rule suggests 
reluctance on the part of the ICJ to apply procedural rules, and specifically the EIA 
obligation, to collective environmental interests. As pointed out by Judge Dugard in 
his separate opinion, the Court failed to give close consideration to the risks posed by 
Nicaragua’s activities to wetlands located within Costa Rica, but protected under the 
Ramsar Convention as of “international importance.”84 The ICJ concluded, wrongly 

76 See the Prunéřov II episode, supra notes 57– 63 and accompanying text; Rebecca Elizabeth 
Jacobs, Treading Deep Waters: Substantive Law Issues in Tuvalu’s Threat to Sue the United States in the 
International Court of Justice, 14 Pac. Rim L. & Pol’y J. 103 (2005).

77 See U.N. News Centre, Palau Seeks UN World Court Opinion on Damage Caused by Greenhouse 
Gases, U.N. (Sept. 22, 2011), http:// www.un.org/ apps/ news/ story.asp?NewsID=39710&Cr=pacific+islan
d&Cr1#.UbtgAr5zYeg (emphasis added).

78 U.N. Dep’t of Pub. Info., Press Conference on Request for International Court of Justice Advisory 
Opinion on Climate Change, U.N. (Feb. 3, 2012), http:// www.un.org/ News/ briefings/ docs/ 2012/ 120203_ 
ICJ.doc.htm.

79 See, e.g., Birnie, Boyle & Redgwell, supra note 17, at 178.
80 See Costa Rica v. Nicaragua/ Nicaragua v. Costa Rica, supra note 17.
81 See Gabčíkovo- Nagymaros Project, supra note 1, ¶ 53; Pulp Mills, supra note 17, ¶ 101 (Apr. 20); and 

accompanying text in supra note 27.
82 See ILC, Prevention, supra note 32. 83 See Dupuy and Viñuales, supra note 16, at 57.
84 Convention on Wetlands of International Importance Especially as Waterfowl Habitat, Feb. 2, 1971, 

996 U.N.T.S. 245.
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in Judge Dugard’s view, that no EIA was required of Nicaragua given the absence 
of risk of significant transboundary harm. Aside from disagreeing with this conclu-
sion on the facts,85 and with the Court’s failure to consider violations of the proce-
dural obligations under the Ramsar Convention itself,86 Judge Dugard took the Court 
to task for failing to heed its own earlier assessment that the presence of a Ramsar- 
protected wetland “heightens the risk of significant damage because it denotes that the 
receiving environment is particularly sensitive.”87 In Dugard’s view, the “Court should 
have held that in a Ramsar- designated wetland there was a lower threshold of risk,” 
triggering an obligation on the part of Nicaragua to consider the potential impact of 
its planned activities on the wetland in Costa Rica.88

It is again the 2012 Advisory Opinion of the ITLOS Seabed Chamber that brightens the 
otherwise rather bleak picture. Although the opinion was concerned with deep seabed 
operations under the auspices of a treaty regime, it invoked due diligence requirements 
under general international law.89 The opinion, released in the year after the ICJ’s Pulp 
Mills decision, built on that case in a number of ways. It highlighted the contextual na-
ture of the due diligence standard, which the Chamber held may change over time and in 
view of the risks involved in a given activity.90 The requirement of due diligence further-
more served as a bridge between the duty to prevent environmental harm and the propo-
sition that, even in the absence of “full scientific certainty,” states must take precautionary 
measures to “prevent environmental degradation.”91 The Chamber observed that, sepa-
rate and apart from its status in the seabed regime and under customary law, “the pre-
cautionary approach is also an integral part of the general obligation of due diligence.”92

According to the ITLOS Chamber, this obligation requires states “to take all ap-
propriate measures to prevent damage . . . [and] applies in situations where scien-
tific evidence concerning the scope and potential negative impact of the activity in 
question is insufficient but where there are plausible indications of potential risks.”93 
The Chamber concluded that a state “would not meet its obligation of due dili-
gence if it disregarded those risks.”94 While this perspective seems sensible in many 
respects, it remains to be seen whether its sliding scale approach to prevention and 
precaution will be embraced by international practice.95 Although the Chamber may 
well have spelled out what the ICJ merely alluded to in its Gabčíkovo- Nagymaros 
and Pulp Mills decisions,96 the ICJ did not engage with the Chamber’s opinion in 
its discussion of the EIA obligation in Costa Rica v. Nicaragua/ Nicaragua v. Costa 

85 Costa Rica v. Nicaragua/ Nicaragua v. Costa Rica, supra note 17, separate opinion of Judge Dugard, 
¶¶ 29– 34.

86 Id. ¶¶ 36– 44.
87 Id. ¶ 34 (quoting ¶ 155 of judgment). See also Costa Rica v. Nicaragua/ Nicaragua v. Costa Rica, supra 

note 17, ¶ 105.
88 Id. ¶ 32. 89 ITLOS, Responsibilities, supra note 18, ¶¶ 147– 49. 90 Id. ¶¶ 115, 117.
91 See Rio Declaration, supra note 25, princ. 15.
92 ITLOS, Responsibilities, supra note 18, ¶131. 93 Id. 94 Id.
95 See, e.g., Int’l L. Ass’n (ILA), supra note 43, princs. 7A & 7B, and commentary.
96 In both decisions, the ICJ noted that: “in the field of environmental protection, vigilance and preven-

tion are required on account of the often irreversible character of damage and of the limitations inherent 
in the very mechanism of reparation of this type of damage.” See Gabčíkovo- Nagymaros Project, supra 
note 1, ¶ 140. See also Pulp Mills, supra note 17, ¶ 185.



 International Environmental Law and Community Interests 165

Rica.97 Either way, for present purposes, the most important implication of this 
“sliding scale” approach to prevention and precaution is the increased importance 
that it accords to procedural obligations, including in particular EIA obligations.98

III. International Environmental Regimes: Institutionalizing 
Collective Interests

Notwithstanding the uncertainties surveyed above, the recognition of a duty to pro-
tect areas beyond national jurisdiction from environmental harm and the emergence 
of concepts such as common heritage, common concern, common but differentiated 
responsibilities, precaution or sustainable development have helped international law 
evolve to better reflect community interests. The impact of this substantive evolution, 
however, has been felt primarily in the development of treaty- based regimes, which 
have been relied upon to step into the conceptual gaps in general international law 
and to transcend the constraints that have kept its practice predominantly bilateral.

Such regimes have served to enshrine community interest concepts in relation 
to specific geographic areas or specific environmental concerns. For example, in 
endorsing the harm prevention rule, several agreements focus on impacts beyond 
areas of national jurisdiction. The Vienna Convention for the Protection of the Ozone 
Layer and its Montreal Protocol are two examples, the Law of the Sea Convention is 
another.99 The latter contains only environmental protection obligations pertaining to 
the high seas and,100 as already noted, it designates the deep seabed and its resources 
to be “the common heritage of humankind.”101 Furthermore, notwithstanding the fact 
that the status of the concept of common concern at customary law remains uncer-
tain,102 MEAs have designated particular issues, such as the loss of biological diversity 
and climate change, as common concerns of humankind.103 Over time, such treaty 
practice could reinforce community interest concepts at general international law.104 
For the time being, however, their main impact has been to frame environmental 
regimes and help shape their evolution and implementation.

For example, the UNFCCC preamble elaborates on the proposition that climate 
change is a common concern by acknowledging that its global nature “calls for the 
widest possible cooperation by all countries . . . in accordance with their common but 
differentiated responsibilities and respective capabilities.”105 This common concern/ 

97 But see Costa Rica v. Nicaragua/ Nicaragua v. Costa Rica, supra note 17, separate opinion of Judge 
Dugard, ¶ 8.

98 ITLOS, Responsibilities, supra note 18, ¶ 145.
99 See Vienna Convention for the Protection of the Ozone Layer pmbl., Mar. 22, 1985, 1513 U.N.T.S. 

324 [hereinafter Vienna Convention]; Montreal Protocol on Substances that Deplete the Ozone Layer, 
Jan. 1, 1989, 1522 U.N.T.S. 29; UNCLOS, supra note 70, arts. 192– 93.

100 See UNCLOS, supra note 70, pt. XII. 101 See supra note 70 and accompanying text.
102 See supra note 66 (on the work of the ILC’s Drafting Committee on the Protection of the 

Atmosphere).
103 See Convention on Biological Diversity, June 5, 1992, 1760 U.N.T.S. 69; UNFCCC, supra note 20.
104 One tangible effect of the treaty- based development of harm prevention duties and collective con-

cern concepts is their translation from emerging erga omnes obligations into concrete obligations erga 
omnes partes. See Brunnée, supra note 72, at 43.

105 UNFCCC, supra note 20 (emphasis added).
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responsibility framework provides the normative anchor for the climate regime and 
accounts for its global scope. The underlying understanding is reflected not only in 
the regime’s universal membership, but also in the fact that its global approach has 
proven resilient even in the face of the challenges of collective decisionmaking. In 
short, there is a widely shared sense that an international legal response to climate 
change must involve states that are emitters of greenhouse gases as well as states that 
contribute little to the problem, or stand to be victims of climate- related harms. The 
differentiation dimension of the common responsibility frame, too, has been instru-
mental in guiding the evolution of the regime. Since the inception of the climate re-
gime, parties have debated how responsibilities should be differentiated. Gradually, 
the regime’s approach shifted from a stark South- North differentiation, as reflected 
in the Kyoto Protocol,106 to the much more nuanced and dynamic differentiation that 
underpins the 2015 Paris Agreement.107

A key feature of community concern regimes is that they are not one- off contracts 
between states, but rather open- ended “sets of implicit or explicit principles, norms, 
rules and decision- making procedures around which actors’ expectations con-
verge.”108 The adoption of the underlying treaty thus marks not the endpoint of the 
international legal process but its beginning. MEAs typically establish treaty- bodies 
for ongoing exchange and negotiation among parties, supported by treaty secretariats 
that provide an array of administrative services.109 They enable long- term interaction 
among regime participants and help constitute the “communities” that remain elusive 
in the customary law context but that are crucial to the legal enterprise of addressing 
common environmental concerns. In this institutionalization of community interests, 
procedural requirements play central roles in facilitating the evolution of the regime 
and the emergence of deeper substantive understandings.

As we have seen, in the customary law context, procedural obligations are tied 
closely to the harm prevention obligation and its due diligence requirements. MEAs 
also give pride of place to information exchange, consultation, and environmental 
assessment duties, tailoring them to the features of the concern at hand. But in the 
context of MEAs a much more extensive set of procedural elements, including an 
array of lawmaking and standard- setting processes, as well as compliance and dispute 
settlement processes, has taken hold. Furthermore, MEAs provide scope for non- state 
actors to benefit from or be involved in this range of procedural features. I consider 
each of these dimensions below.

106 Kyoto Protocol to the U.N. Framework Convention on Climate Change, Dec. 11, 1997, 2303 U.N.T.S. 
162 [hereinafter Kyoto Protocol].

107 See, e.g., Lavanya Rajamani, Ambition and Differentiation in the 2015 Paris Agreement: Interpretative 
Possibilities and Underlying Politics, 65 Int’l & Comp. L.Q. 493 (2016).

108 See Stephen D. Krasner, Structural Causes and Consequences: Regimes as Intervening Variables, 36 
Int’l Org. 185, 186 (1982) (providing a still influential, general definition of regimes that is salient also 
in the context of community interests).

109 See Geir Ulfstein, Treaty Bodies, in The Oxford Handbook of International Environmental 
Law, supra note 2, at 875.
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A.  Information exchange and scientific assessment processes

Notification, provision of information, assessment, and consultation provide the neces-
sary foundation for any effective effort to address a given concern, as well as for sub-
sequent efforts to monitor the performance of both the regime and individual parties. 
All MEAs, therefore, require parties to cooperate in relation to research and scientific 
assessments and to report on their implementation of treaty requirements.110 Typically, 
MEAs also enshrine detailed procedural requirements, such as guidelines on how to 
measure performance, or on what kind of information is to be reported in what manner. 
The Kyoto Protocol provides a good illustration,111 as does the 2015 Paris Agreement, 
which places strong emphasis on measurement, reporting, and verification (MRV) 
requirements,112 even if some of the details remain to be developed by the parties.113 The 
Paris Agreement’s MRV regime, which is focused on individual parties’ performance, 
will be complemented by a “global stock- take,” which is intended to assess “collective 
progress towards achieving the purpose of [the] Agreement and its long- term goals.”114 
One important advantage of treaty- based procedural requirements is that their “triggers,” 
scope and content can be specified and nuanced far more than is possible under the gen-
eral due diligence framework.

In addition to procedural requirements imposed on individual parties, many envi-
ronmental regimes establish or collaborate with international scientific and other expert 
forums, providing a more cooperative setting for information exchange and scientific 
assessment than tends to be available in strictly inter- state contexts. For example, the 
UNFCCC established a permanent Subsidiary Body for Scientific and Technological 
Advice,115 but the regime also draws upon the expertise of the Intergovernmental 
Panel on Climate Change (IPCC), which operates under the auspices of the World 
Meteorological Organization and the United Nations Environment Programme.116 
Expert forums such as these are important in building consensus around the nature 
of community interests and the collective action that is required to address them. 
Their role in strengthening a regime’s “common interest patterns”117 is an iterative 
one. Once decisions on the general thrust of collective action are taken, the expert 
bodies support the elaboration, refinement, or adjustment of regulatory strategies. In 
the climate regime, for example, the IPCC has been instrumental in bringing about 
acceptance of the need to keep global warming to “well below 2o C” and to pursue 
efforts to limit it to “1.5o C above pre- industrial levels,”118 and hence in concretizing, 

110 See, e.g., Vienna Convention, supra note 99, art. 3 (Research and Systematic Observation) and art. 
5 (Transmission of Information).

111 See, e.g., Kyoto Protocol, supra note 106, arts. 5, 7.  For a detailed analysis, see Anke Herold, 
Experiences with Articles 5, 7, and 8 Defining the Monitoring, Reporting and Verification System Under 
the Kyoto Protocol, in Promoting Compliance in an Evolving Climate Regime 122 (Jutta Brunnée, 
Meinhard Doelle & Lavanya Rajamani eds., 2012).

112 See Paris Agreement, supra note 21, art. 13. 113 Id. art. 13.13. 114 Id. art. 14.
115 UNFCCC, supra note 20, art. 9.
116 See Birnie, Boyle & Redgwell, supra note 17, at 337. 117 Hey, supra note 6.
118 See Paris Agreement, supra note 21, art. 2.1(a).
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through the Paris Agreement, the parties’ understanding of the regime’s objective to 
avert dangerous climate change.119

B.  Lawmaking processes

At customary law, states’ obligations to engage with other states concerning poten-
tial environmental impacts of their activities may require consultation, but do not 
extend to a duty to negotiate.120 MEAs, it could be argued, do entail a duty for parties 
to engage in ongoing negotiations aimed at developing the regime as needed to meet 
its objective. In practice, in any case, MEAs do provide iterated, institutionalized 
opportunities for negotiation and lawmaking.

The lawmaking processes and further development of an MEA are usually in the 
hands of a plenary body, such as a Conference of the Parties (COP). The spectrum of 
opinions on the role of COPs is wide.121 Some commentators observed the emergence 
of issue- specific global legislatures.122 Others have argued that COPs increasingly re-
semble international organizations.123 For yet others, a COP is a diplomatic confer-
ence,124 albeit one that facilitates continuous processes and interlocking engagements 
between technical experts, policymakers, and lawyers. Be that as it may, COPs and 
their subsidiary bodies have come to be central venues for international standard- 
setting activities around community interests.

Treaty- based lawmaking is of particular importance in this context because it 
settles the basic questions of who is entitled to set standards for the collective and on 
what terms. Community interest treaties enshrine the background assumption that 
standard- setting is a collective enterprise, enabling all states to participate in shaping, 
and deciding upon, responses to the concern. MEAs also allow for the tailoring of 
lawmaking processes so as to strike a balance between the protection of state sov-
ereignty through consent requirements and the need for timely collective action.125 
To be sure, much regime development still occurs through ordinary consent- based 
processes. Hence, when an agreement is amended, or when an additional treaty, such 
as a protocol, is adopted, individual states are bound only when they consent to these 
instruments. But the “edges of consent” have softened.126 Under many agreements, 
especially when technical issues are involved, regulatory approaches can be adjusted 

119 UNFCCC, supra note 20, art. 2. See also Brunnée & Toope, supra note 22, at 146– 51 (tracing the 
meandering path toward agreement on the temperature goal).

120 See the range of procedural duties set out in ILC, Prevention, supra note 32.
121 For a recent assessment of state practice and scholarship, see Int’l Law Comm’n, Rep. of the Work 

of Its Sixty- Sixth Session, U.N. Doc. A/ 69/ 10 (2014).
122 See Geoffrey Palmer, New Ways to Make International Environmental Law, 86 Am. J. Int’l L. 259 
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(2000).
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with effect for all parties, except for those that explicitly opt out.127 Perhaps more sig-
nificantly, much regulatory detail is adopted through decisions of plenary bodies, 
without subsequent formal consent by individual states. In most cases, the resulting 
standards will not be legally binding, although they may well contain mandatory lan-
guage. For example, under the UNFCCC and its Kyoto Protocol, provisions on central 
treaty matters, ranging from inventory and monitoring requirements to the protocol’s 
mechanisms for trading of emission units or reduction credits, were adopted in 
this way.128 The Paris Agreement envisages a similar approach for the adoption of 
standards concerning key matters such as the communication of and accounting for 
parties’ nationally determined contributions, and “common modalities, procedures 
and guidelines” for monitoring and reviewing parties’ commitments.129

As the slow evolution of the climate regime illustrates, even formally nonbinding 
standards are subject to difficult negotiations.130 Nonetheless, on balance, soft regula-
tory processes allow speedier regime development and adjustment than processes that 
involve subsequent ratification by individual states. Equally important is that they fa-
cilitate agreement upon collective action and adoption of standards applicable to all 
parties— an important feature for efforts to address community interests.131

The 2015 climate negotiations in Paris highlighted an increasing willingness of 
states to combine a range of approaches to maximize the potential for and scope of 
collective standard- setting. The Paris “Outcome” consists of the Paris Agreement— 
a treaty— and a COP decision, which adopts the treaty text and supplements it in 
many key respects.132 The most experimental aspect of the Outcome is that, instead of 
enshrining binding emission reduction commitments, it relies on non- legally binding, 
“nationally determined contributions” (NDCs) by parties. The Paris Agreement will 
obligate all parties to “prepare, communicate and maintain successive” NDCs, and 
will impose related procedural requirements, such as the ones related to performance 
assessment discussed above.133 But the NDCs themselves are “housed” outside of the 
agreement— they are to be communicated to the UNFCCC secretariat and will be 
published on the UNFCCC website.134 As it turns out, this blend of lawmaking and 
standard- setting approaches has shown more potential to achieve collective climate 
action than the binding emission reduction regime enshrined in the Kyoto Protocol.135

127 See also Anne van Aaken, Behavioral Law and Economics, 55 Harv. Int’l L. J. 421 passim (2014) 
(exploring the benefits of opt- out mechanisms and other treaty design features across issue areas).

128 See Brunnée, supra note 125, at 23– 31.
129 See Paris Agreement, supra note 21, e.g. arts. 4.8, 4.9, 4.13, 13.13.
130 See Brunnée & Toope, supra note 22, ch. 4 (reviewing, inter alia, the negotiation of the “Marrakesh 

Accords,” a package of COP decisions that fleshed out key aspects of the Kyoto Protocol, and of the 
“Copenhagen Accord,” a political agreement that foreshadowed many aspects of the Paris Agreement).

131 See generally Scott Barrett, Collective Action to Avoid Catastrophe: When Countries Succeed, When 
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It is too soon to know whether or not this mixed approach will spread to other in-
ternational environmental issues. Climate change, after all, is the most complex of all 
community concerns, posing collective action challenges that do not necessarily find 
counterparts in other contexts. It also is not clear at this stage whether the example 
of the climate regime heralds the retreat from formal lawmaking processes that some 
observers have detected.136 However, at least in the climate context, the Paris Outcome 
signals a change in the role of formally binding treaty law, which now appears to be 
to enshrine the goals, principles and, not least, procedures that serve to anchor and 
support substantive commitments.137

C.  Compliance and dispute settlement

Another key feature of community interest regimes is their approach to compli-
ance and dispute settlement. As noted in Section II of this chapter, customary inter-
national law provides only limited options for invoking and compelling compliance 
with collective interest norms. Furthermore, because community interests by defini-
tion raise polycentric issues, they do not easily lend themselves to traditional, bilateral 
dispute settlement.138 At any rate, and further to the constraints highlighted in the dis-
cussion of the harm prevention obligation, options for judicial dispute settlement, for 
example by the ICJ, are generally constrained by the requirement that all parties must 
accept the court’s jurisdiction.139

A different approach is taken under Part XV of the UNCLOS. Any party to the 
convention can unilaterally bring environmental disputes, including disputes relating 
to the high seas, before the ITLOS, the ICJ, or an arbitral tribunal.140 The relevant 
court or tribunal is empowered to prescribe provisional measures to forestall serious 
harm to the marine environment pending its final decision.141 ITLOS has done so in a 
case concerning high seas resources: The dispute between Australia and New Zealand, 
on the one hand, and Japan, on the other, regarding the conservation and manage-
ment of southern bluefin tuna.142 Finally, where parties agree to bring a dispute before 
the ITLOS, “entities other than States Parties” can join the proceedings.143 It would 

Climate Data Explorer, Paris Contributions Map, World Resources Institute (WRI), http:// cait.wri.
org/ indc/  (last visited Feb. 21, 2016).

136 See Joost Pauwelyn, Ramses A. Wessel & Jan Wouters, When Structures Become Shackles: Stagnation 
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139 See Statute of the International Court of Justice art. 36, June 26, 1945, 33 U.N.T.S. 993 [hereinafter 
ICJ Statute].

140 UNCLOS, supra note 70, arts. 287– 88. 141 Id. art. 290.
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appear, then, that the ITLOS Statute recognizes in at least a limited manner that the 
“community” interested in the protection of the marine environment may also in-
clude private parties, NGOs, or international organizations.144

However, the UNCLOS is not representative of community interest regimes. In 
MEAs, compulsory dispute settlement is rare,145 partly because of states’ reluctance 
to resort to it and partly because it may not satisfactorily address the community 
interests underlying the agreement. To be sure, sometimes enforcement action by in-
dividual states can serve to address a community interest. For example, in Whaling 
in the Antarctic, Australia (New Zealand intervening) brought an action against 
Japan, taking advantage of the fact that both states had accepted the jurisdiction of 
the ICJ under Article 36(2) of the ICJ Statute.146 Australia argued that, as a party to 
the Whaling Convention, it was acting in the common interest of all treaty parties in 
“safeguarding for future generations the great natural resources represented by the 
whale stocks,”147 not as an injured state.148 Although Japan challenged the jurisdic-
tion of the Court and countered the case on the merits, it did not question Australia’s 
standing to bring the case.149 More often than not, however, addressing the community 
concern animating an agreement requires the greatest possible degree of compliance 
by the widest possible range of parties, rather than finding that an individual party 
has breached its obligations. MEAs, therefore, have seen the emergence of procedures 
that assess parties’ compliance with their treaty commitments and provide for a range 
of measures to facilitate or compel compliance.

Facilitation of compliance has been the primary objective of the majority of 
these compliance procedures. The procedure under the Montreal Protocol neatly 
encapsulates the facilitative approach, aimed, as it is, at “securing an amicable solu-
tion . . . on the basis of respect for the provisions of the Protocol.”150 This cooperative 
approach recognizes the fact that, in the context of ozone depletion, non- complying 
parties are most likely to be states with genuine capacity limitations. But the treaty 
setting also makes it possible to tailor the noncompliance regime to the underlying 
collective concern, and the needs of the parties involved. For example, under the 
Kyoto Protocol only developed countries and transition countries had emission re-
duction commitments.151 Therefore, capacity building and financial assistance were 
less appropriate in promoting compliance. Moreover, the Kyoto Protocol regime had 
certain unique features, such as its emissions trading mechanisms, which necessitated 
a tougher approach to compliance. The Kyoto Protocol’s compliance procedure, thus, 
explicitly declared its goals to “facilitate, promote and enforce compliance” with the 

144 Birnie, Boyle & Redgwell, supra note 17, at 251– 52. Greater scope for such community interest 
actions to protect the environment exists under the auspices of regional human rights regimes. See, e.g., 
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protocol.152 In turn, the Paris Agreement, given its reliance on nationally determined, 
rather than internationally negotiated, emission reduction commitments, returns to 
a “mechanism to facilitate implementation  .  .  .  and promote compliance.”153 It is to 
consist of a committee that is “expert- based and facilitative in nature and function 
in a manner that is transparent, non- adversarial and non- punitive” and that is to be 
attentive to “the respective national capabilities and circumstances of Parties.”154

MEA compliance procedures can generally be triggered by any state party, including 
by a state regarding its own performance. Yet there is also evidence of subtle movement 
toward a common interest pattern. For example, under the Montreal Protocol proce-
dure, the treaty’s Secretariat can and does trigger the procedure.155 The Kyoto Protocol 
procedure, by contrast, had an automatic trigger— whenever an expert review process 
revealed questions about a party’s implementation of its commitments.156 While both 
procedures thus allow for a form of collective- interest trigger, they remain anchored 
in inter- state foundations.157 The triggers for and other terms of the compliance mech-
anism for the Paris Agreement are to be adopted by the parties at their first meeting.158

D.  Involvement of non-state actors: broadening the “community”?

As noted in the introduction to this chapter, one of international environmental law’s 
key features is the fact that most environmental concerns are caused by and affect 
actors other than states. Customary law’s harm prevention framework, however, is fo-
cused almost entirely on states.159 Even where it does contemplate community interests 
or protection of areas beyond national jurisdiction, the main puzzle has been whether 
and in what circumstances states could invoke attendant community obligations. 
International environmental agreements, once again, have provided the legal setting 
for a more inclusive approach to environmental concerns. Indeed, two agreements, 
the 1991 Espoo Convention on Transboundary Environmental Impact Assessment 
and the 1998 Aarhus Convention on Public Participation and Access to Justice,160 pro-
vide significant avenues of public involvement, with the Aarhus Convention being 
entirely devoted to citizen access. However, both are concerned with transboundary 
environmental impacts rather than common environmental concerns.

152 See Conference of the Parties Serving as the Meeting of the Parties to the Kyoto Protocol, Procedures 
and Mechanisms Relating to Compliance Under the Kyoto Protocol, ¶ 1, U.N. Doc. FCCC/ KP/ CMP/ 2005/ 
8/ Add.3 (Mar. 30, 2006) [hereinafter Kyoto Protocol NCP] (emphasis added).

153 See Paris Agreement, supra note 21, art. 15.1. 154 Id. art. 15.2.
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157 See infra notes 159– 70 and accompanying text, on non-state involvement.
158 See Paris Agreement, supra note 21, art. 15.3.
159 Yet, states may be required to inform the public likely to be affected by a potential transboundary 

impact and provide equal access to administrative and judicial procedures. See ILC, Prevention, supra 
note 32, arts. 13, 15; Craik, supra note 53, at 146– 50.

160 See Convention on Environmental Impact Assessment in a Transboundary Context, opened for 
signature Feb. 25, 1991, 1989 U.N.T.S. 309; Convention on Access to Information, Public Participation 
in Decision- Making and Access to Justice in Environmental Matters, opened for signature June 25, 1998, 
2161 U.N.T.S. 447.
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In the latter context, the Paris Agreement offers the most comprehensive articula-
tion yet of whose interests are engaged, albeit without granting non- state actors spe-
cific rights or status under the climate regime. Its preamble acknowledges that:

climate change is a common concern of humankind, Parties should, when taking 
action to address climate change, respect, promote and consider their respective 
obligations on human rights, the right to health, the rights of indigenous peoples, 
local communities, migrants, children, persons with disabilities and people in vul-
nerable situations and the right to development, as well as gender equality, empower-
ment of women and intergenerational equity.161

While the Paris Agreement’s explicit acknowledgement of a wide range of non- state 
stakeholders is nonetheless unusual, at a procedural level, MEAs have long been ac-
cessible to non- state actors, including international organizations, NGOs, or business 
entities.

An important first dimension of accessibility concerns information about a 
regime’s standard- setting and performance- monitoring activities. Although trans-
parency through public availability of documents and data may seem ordinary today, 
it is worth noting that contemporary practice represents a significant departure from 
the previous practice of closed and strictly inter partes proceedings.162 The impact 
of shifting attitudes has been amplified by technology— treaty websites now enable 
non- state actors to access not only legal documents and meeting reports, but also sci-
entific and technical information, including that compiled pursuant to parties’ proce-
dural obligations under the regime. Hence, although under the terms of most MEAs, 
the obligations as such are owed only to fellow treaty parties, in practical terms the 
beneficiaries are the diverse members of a much larger “community.”

In addition to such “remote” access to information about the practice of the regime 
and its parties, as well as to webcasts of plenary sessions, MEAs generally also provide 
direct access to meetings of the parties. Third states, intergovernmental organizations 
and NGOs can obtain observer status at COP meetings, distribute information or 
policy papers, meet with official delegations, or report on negotiations.163 In a formal 
sense, decisionmaking remains entirely in the hands of states, and key negotiating 
sessions will typically be restricted to state delegations. But non- state actors do have 
considerable opportunities to provide input into lawmaking processes or even help 
shape their outcomes.164

Performance and compliance assessment is one area in which MEAs continue to 
restrict non- state involvement. Performance assessment under the Convention on 
International Trade in Endangered Species of Wild Fauna and Flora (CITES) provides 
an unusual example, relying as it does on information provided by TRAFFIC, a 
nongovernmental wildlife trade monitoring network.165 The Kyoto Protocol’s com-
pliance procedure furnishes a more typical example. It permitted NGOs to submit 
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“factual and technical information” relevant to the compliance review,166 have access 
to meetings of the compliance bodies unless parties object,167 and have access to the 
findings of the compliance body.168 But NGOs were not to be able to trigger the pro-
cedure or make formal submissions. In this respect, the Paris Agreement follows suit. 
None of the three performance assessment processes (MRV, global stock- take, com-
pliance mechanism) it establishes envisages direct non- state actor involvement.169 
Thus, with respect to compliance, the “international community” in the climate 
change regime remains primarily one of states. However, outside of the climate re-
gime, nongovernmental organizations have been increasingly active, compiling rig-
orous and widely respected performance assessments. While not concerned with 
compliance per se, these assessments did measure states’ intended nationally deter-
mined contributions in the lead- up to the Paris Agreement against the yardstick of 
the climate regime’s objective and taking into account the principle of common but 
differentiated responsibilities.170 In this way, non- state actors have assumed a role that 
has been politically and, in the absence of formal emissions commitments under the 
Paris Agreement, legally difficult for the inter- state regime to take on.

IV. Conclusion
The picture of the procedural aspects of international environmental law that emerges 
from this chapter is a mixed one, especially at customary law. The experience in the 
transboundary context suggests that procedural obligations have great potential to 
strengthen the preventive aspects of the harm prevention rule, as well as to flesh out— 
or support, depending on one’s reading of the ICJ case law— its due diligence standard. 
Procedural obligations can also serve useful purposes when states, or judges, are re-
luctant to entertain substantive arguments, or find it difficult to establish that environ-
mental harm has been, or is being, caused by another state. Violations of procedural 
obligations are more easily established and, by holding states to their procedural 
duties, they can sometimes be prompted to correct harmful conduct, or at least to 
take more effective preventive measures going forward. Unfortunately, in relation to 
community interests, the operation of procedural rules is constrained by the dearth 
of international practice and the continued struggle with the substance of community 
obligations and the legal effects of erga omnes norms.

Treaty- based approaches have proven much better suited to addressing community 
interests, overcoming some of the constraints of general international law. Treaties 
serve to recognize particular environmental issues as common concerns, and to es-
tablish long- term regimes that can adapt and grow as parties’ understanding of the 
underlying environmental problem and appropriate response action evolves. MEAs 
all have significant procedural elements and one of their advantages is precisely that 
they enable parties to tailor these elements to the features of the community interests 
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at hand. Today, MEAs also routinely involve actors other than states, better reflecting 
the much broader international community contributing to and affected by most en-
vironmental concerns.

Overall, community interest regimes have proven to be both resilient and adapt-
able, in part because they place such strong emphasis on procedural elements and 
employ an increasingly diverse range of formal lawmaking and informal standard- 
setting approaches. Has the price for this resilience been a relative absence of sub-
stance? It is difficult to provide a definite answer to this question, in part because, 
rather than merely camouflaging the absence of substance, procedure serves its own, 
crucial functions. Precisely because agreement on substantive obligations, how-
ever desirable, cannot be pulled out of thin air but must be cultivated, procedural 
requirements play important facilitating and bridging roles. Successful community 
interest regimes, such as the Vienna Convention and its Montreal Protocol, under-
score this point. What is more, some environmental concerns are so complex (number 
of actors, uncertainties, multidimensional, evolving nature of the problem) that it may 
not only be difficult but perhaps even undesirable to formally enshrine substantive 
obligations,171 not least because adapting them when needed would entail potentially 
time- consuming amendment processes. Hence, the Paris Agreement may well strike 
the right balance between procedure and substance in the global response to climate 
change.

Do the procedural aspects of international environmental law look beyond the 
interests of individual states and to the “greater interests of humanity and planetary 
welfare”?172 The answer is a qualified yes. Regardless of how important substantive 
rules may be in a given situation, strong procedural elements are indispensable to the 
law’s capacity to serve community interests. As this chapter has illustrated, procedure 
can promote the protection of community interests both directly and indirectly, by 
promoting, guiding and even compelling interaction.

171 See Jutta Brunnée, The Rule of International (Environmental) Law and Complex Problems? (un-
published manuscript) (on file with author).

172 Gabčíkovo- Nagymaros Project, supra note 1, separate opinion of Vice- President Weeramantry, 
at C(c).


