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Prevention

Principle 2
States have, in accordance with the Charter of the United Nations and the principles of
international law, the sovereign right to exploit their own resources pursuant to their own
environmental and developmental policies, and the responsibility to ensure that activities
within their jurisdiction or control do not cause damage to the environment of other States
or of areas beyond the limits of national jurisdiction.
I) Origins and Rationale of the Principle 108
II) The Principle as Enshrined in the Rio Declaration 110
1. Preparatory work and context 110
1.1. Overview 110
1.2. Proposals included in ‘L.8’ 110
1.3. The ‘Stockholm principle’ in PrepCom IV 111
2. Scope and dimensions 113
2.1. The normative components of the prevention principle 113
2.1.1. From no-harm to prevention 113
2.1.2. The three components of the prevention principle 114
2.1.3. Prevention and due diligence 118
2.1.4. Prevention in a domestic context 119
2.2. Legal nature 120
2.2.1. Nature and functions 120
2.2.2. Legal grounding 120
3. Normative impact 121
3.1. Treaty law 121
3.2. Codification work 122
3.2.1. Prevention in the International Law Commission (1978–
2001) 122
3.2.2. Prevention in the Commission on Sustainable
Development (1995) 124
3.2.3. Prevention in the Institut de Droit International (1997) 124
3.2.4. Prevention in the work of the International Law
Association (1992–2012) 125

From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved.
Subscriber: Peace Palace Library; date: 13 January 2021

4. Jurisprudential relevance 126
4.1. The International Court of Justice 126
4.2. Inter-State arbitration 127
4.3. The International Tribunal for the Law of the Sea 128 (p. 108)
4.4. Human rights fora 129
4.5. The WTO Dispute Settlement Body 131
4.6. Investment arbitration tribunals 132
4.7. Court of Justice of the European Union 133
4.8. Domestic courts 133
III) Relations with Other Principles 134
1. Overview 134
2. Prevention and cooperation 134
3. Prevention and the requirement to conduct an environmental impact
assessment 135
4. Prevention and precaution 135
IV) Assessment 136
V) Select Bibliography 137

I) Origins and Rationale of the Principle
Principle 2 of the Rio Declaration on Environment and Development1 provides that States
shall exercise their sovereignty over natural resources within environmental bounds. As
such, it embodies the raison d’être of international environmental law. Indeed, based on the
idea that the protection of the environment is best ensured by preventing harm from
occurring rather than by attempting to repair the damages afterwards, international
environmental law aims to organize environmental protection through a diverse body of
preventive duties. The rationale underpinning international environmental law differs from
the perspective of general international law, with its emphasis on State responsibility and
reparation.
However, the prevention principle, as formulated in Principle 21 of the Stockholm
Declaration2 and, later, in Principle 2 of the Rio Declaration, does not stem from a direct
concern over the protection of the environment, but rather from a desire to respect the
territorial sovereignty of neighbouring States when exploiting natural resources.3 Before
the emergence of an environmental consciousness in the 1960s, the ‘environment’ was
perceived through the lenses of ‘natural resources’ and, to a far lesser extent, of
‘conservation’.4 Environmental harm was only a concern inasmuch as the exploitation of
natural resources would have damaging consequences on a neighbouring State and would
therefore encroach on the territorial sovereignty of another State. The international legal
response to such damage rested on the rules of State responsibility for internationally
wrongful act. The focus on reparation and compensation in the case of environmental harm
was an application of the traditional legal concepts protecting State sovereignty—these
included in particular the principle sic utere tuo ut alienum non laedas rule (‘use your own
property so (p. 109) as not to harm that of another’), the prohibition of abus de droit and
the rules on good neighbourliness.5 These concepts translated the idea that, in an
interdependent world, sovereignty can only be relative and is limited by the obligation to
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respect the sovereignty of other States. Such recognition crystallized in the ‘no-harm rule’,
the obligation of States not to cause transboundary environmental harm.
Yet, as environmental problems with their local, transboundary, and global dimensions
became better understood, the transboundary perspective of the no-harm rule appeared
insufficient. The 1960s witnessed a fundamental change in human perceptions of life on
Earth and the ensuing necessity to protect nature, which, in turn, provided the sociopolitical foundations for a shift in the legal paradigm. Reparation of environmental damage
appeared as an ancillary approach whilst prevention became the raison d’être of
international environmental law. As a result, the understanding of the no-harm rule evolved
towards the more comprehensive principle of prevention.
The prevention principle in its contemporary form was formulated at the Stockholm
Conference on the Human Environment, in Principle 21 of the Stockholm Declaration:
States have, in accordance with the Charter of the United Nations and the
principles of international law, the sovereign right to exploit their own resources
pursuant to their own environmental policies, and the responsibility to ensure that
activities within their jurisdiction or control do not cause damage to the
environment of other States or of areas beyond the limits of national jurisdiction.
The Stockholm Conference placed environmental problems within the remit of the United
Nations Organization and, importantly, it framed cooperation in this area through the lenses
of prevention and not of reparation. In the aftermath of Stockholm, several treaties and
soft-law documents were adopted concerning different areas of international environmental
law, all reaffirming explicitly6 or implicitly7 Principle 21.
Principle 21 embodies a compromise between seemingly contradictory aspects: (i) the
principle of sovereignty over natural resources; (ii) the prohibition against causing (p. 110)
transboundary damage; and (iii) the obligation to protect the environment beyond national
jurisdiction. The loose combination of these three components allows for a flexible principle
and gives States enough freedom to interpret the norm in different ways—explaining in part
the widespread acceptance of the principle. Since its inclusion in the Stockholm
Declaration, the prevention principle has been considered as the ‘golden rule’ of
international environmental law.8

II) The Principle as Enshrined in the Rio Declaration
1. Preparatory work and context
1.1. Overview
In the twenty years following the Stockholm Conference, the prevention principle became
clearly established as a cornerstone of international environmental law. As a result, there
was little controversy on the need to include the ‘Stockholm principle’ in the Rio
Declaration. The negotiations on this principle focused instead on the specific wording of
Principle 21 and, particularly, on whether to reaffirm or, on the contrary, delete certain
components of the principle.

1.2. Proposals included in ‘L.8’
At the third meeting of the Preparatory Committee (‘PrepCom III’), different formulations of
the prevention principle were proposed by delegations and consolidated by the Chairman of
Working Group III, Dr Bedrich Moldan, into a draft referred to as ‘L.8’.9 Despite Dr
Moldan’s efforts to this effect, L.8 was not the basis of the negotiations during PrepCom IV
that led to the formulation of Principle 2,10 subsequently adopted without changes at the
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Rio Summit. However, a survey of the proposals included in L.8 provides a useful overview
of the range of views expressed by States.
At PrepCom III, the G77 proposed a text emphasizing the sovereignty component of
Principle 21 but not mentioning a corresponding duty.11 On the other hand, Burkina Faso
and the G22 wanted to delete the first part of Principle 21 on permanent sovereignty over
natural resources and to concentrate on the two environmental components.12 Interestingly,
Nigeria and the G22 also ‘recognized, reaffirmed and defended’ the right to sovereignty
over natural resources while promoting an obligation of prevention of environmental harm
over the domestic territory of States—thereby going further in the protection of the
environment and moving away from the transboundary perspective of prevention.13
(p. 111) A number of States sought to broaden the obligation of prevention by confirming its
applicability beyond the transboundary perspective. For instance, Canada and Austria
adopted a very broad perspective to prevention by creating an obligation for States but also
individuals and organizations to protect the planet:
All individuals, organizations and States shall respect the environment of other
individuals, organizations and States, and the Earth’s ecosystem; and treat the
global commons of the Earth in a manner at least as favourable as their own
environment, keeping in mind the interests of human kind as a whole.14
The proposal differed from Principle 21 by its departure from the sovereignty referential
and the use of non-traditional concepts such as ‘ecosystems’, ‘global commons’, and ‘human
kind’. By providing that States should treat the global environment no worse than their own
environment, the proposal also attempted to renew the relationship between sovereignty
and environmental protection. Chile’s proposal regarding the prevention principle was also
broader in that it introduced an obligation of prevention for non-State actors such as
international organizations, transnational enterprises, or individuals:
National sovereignty of States shall not be an obstacle to the interdependent
resolution of the global problems of development and environment by the
international community.
This will require action in solidarity, inter alia, to avoid the degradation of natural
resources, infringement of global international security, and to contribute to the
eradication of extreme poverty. States, international organizations and transnational
corporations shall prevent transfrontier damage and shall protect the global
commons.15
The European approach was more concerned with the procedural aspect of prevention
rather than with its application to non-State actors. The European Economic Community
focused on the obligation of information and consultation in order to prevent environmental
harm.16 Such an approach hints at the fact that the implementation, rather than the
acceptance, of the prevention principle was the key challenge. In addition, it was a
reminder of the Chernobyl disaster, still fresh in delegates’ minds, and the subsequent
emergence of an obligation of information sharing in order to avoid or mitigate
environmental harm.
In sum, industrialized States focused on proposals that would contribute to the progressive
development of Principle 21, whereas developing countries were eager to highlight the
sovereignty component of Principle 21.
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1.3. The ‘Stockholm principle’ in PrepCom IV
As noted earlier, the negotiations of WG III at PrepCom IV were not based on the
chairman’s consolidated draft or his own ‘compromise draft’, but took a different course
with several new drafts being submitted by major groups, particularly after the G77+China
decided to submit their new text (‘L.20’).17 The atmosphere of the negotiations on the (p.
112) prevention principle in the first days is well captured by the Earth Summit Bulletin,
which reported that:
Many governments were of the view that [Principle 21 of the Stockholm
Declaration] would be best suited for inclusion in the preamble. Some thought it
should be restated verbatim, while others argued for greater elaboration which
would take into account the important fact that UNCED, unlike Stockholm, is
charged with the mandate to consider development as well as environmental
problems.18
The prevention principle featured prominently in the different drafts.19 Whereas some
formulations introduced significant variations with respect to the language of the
‘Stockholm principle’, others—including the one that eventually prevailed—followed such
language closely with only minor variations.
Examples of the first category include the proposals by Japan and Canada. Principle 5 of
Japan’s draft stated:
Each State has the sovereign right to exploit its own resources in accordance with
its own environmental policies. However, this right should not be exercised in a
manner inconsistent with the goal of integrating development and environmental
protection. States have the responsibility to ensure that activities within their
jurisdiction or control do not cause damage to the environments of other States.
They should therefore conduct environmental impact assessments on any projects
whose effects may be felt beyond their own national boundaries, the results to be
provided promptly to the States concerned (italics added).
Japan’s proposal thus blends the prevention principle with the so-called principle of
integration, appearing in Principle 4 of the Rio Declaration, as well as with the requirement
to conduct an environmental impact assessment, later formulated in Principle 17 of the Rio
Declaration. As for Canada’s proposal, Principle 4 of its draft took a different perspective
using a ‘national treatment’ approach:
All States and people shall treat the environment of other States and people, the
global commons, as well as the Earth’s ecosystem, in a manner at least as
favourable as their own environment and consistent with international law and this
Charter.
Other formulations were much closer to the Stockholm principle, including those proposed
by the G77+China, the United States, Australia, and the Nordic countries. The main bone of
contention between the formulations of this second category was the qualification of the
exercise of sovereignty over natural resources. Whereas Principle 2 of the draft tabled by
the G77+China referred to the sovereign right to exploit natural resources pursuant to their
own environmental ‘and developmental policies’, the US and Nordic drafts omitted any such
qualification, including the one appearing in Principle 21 of the Stockholm Declaration
(‘pursuant to their own environmental policies’). The Australian draft referred, in its
Principle 5, to the right to exploit natural resources ‘in a sustainable manner’.
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Eventually, a compromise was found between the two perspectives. Suggestions to
substantially reword Principle 21 were rejected and the Stockholm formulation was only
modified to add that States have ‘the sovereign right to exploit their own resources
pursuant (p. 113) to their own environmental and developmental policies’. This minor
change, introduced by the draft of the G77+China, was deemed necessary to integrate the
development perspective advocated by developing countries.
The difference between Principle 21 of the Stockholm Declaration and Principle 2 of the Rio
Declaration is subtle but nevertheless revealing. On the one hand, Principle 21 was
reaffirmed as the cornerstone of international environmental law and was not replaced by
another concept. As expressed in the Preamble of the Declaration, the Rio Declaration is to
be seen as a continuation of the Stockholm Declaration, and the reaffirmation of Principle
21 stresses such continuity. Yet, its inclusion in the Declaration and the focus on
developmental policies strengthens the position of the first component of the principle
(sovereignty over natural resources) as compared to the environmental protection
components.

2. Scope and dimensions
2.1. The normative components of the prevention principle
2.1.1. From no-harm to prevention
Some early codification works have tended to assimilate the no-harm rule and the
prevention principle. As will be discussed in section II) 3.2.1 of this chapter, the work of the
ILC on prevention adopted an exclusively transboundary perspective. In an earlier attempt,
the legal principles appended as an annex to the 1987 report of the World Commission on
Environment and Development had also focused on the transboundary dimension of
prevention.20 Similarly, the expert group convened by the Commission of Sustainable
Development in 1995 to report on the legal principles of sustainable development, identified
three different principles conveying prevention without clarifying the differences between
no-harm and prevention.21
There are, however, noticeable differences between the no-harm rule, as it still operates in
an area such as shared watercourses,22 and the prevention principle. The first and perhaps
most obvious is the focus of the latter on preventing harm rather than on imposing a
horizontal tort-like duty on States.
The second is the emphasis of the prevention principle on preventing harm to the
environment as such, rather than to other States. This apparently innocuous difference in
formulation may become relevant when it comes to determining who may bring a claim for
environmental harm. In a pure no-harm context, it is the sovereignty of the affected State,
which is at stake and, logically, the entitlement to bring a claim belongs to the State itself.
In the context of prevention, other voices (eg individuals, collective subjects such as an
indigenous or tribal people, communities, civil society groups or, perhaps, international
organizations) may speak for the protection of the environment. The distinction may have
significant consequences. By way of illustration, in Chevron v. Ecuador, a significant part of
the case turned on whether Ecuador was the only entity capable of exercising diffuse (p.
114) rights to environmental protection and, as a result, was entitled to release Texaco and
Chevron from any liability in this connection.23 Conversely, in the context of the World
Heritage Convention, the World Heritage Committee is entitled to speak for the
environment in that it can propose that a listed site be moved to the list of World Heritage
in danger, which has sometimes led to significant tensions with the States where the site is
located.24 The distinction is also relevant for the potential invocation of the prevention
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principle to support human rights applications (brought by individual or collective subjects)
for extraterritorial environmental harm.25
The third difference between the no-harm and the prevention principles concerns their
respective spatial scope. Whereas the no-harm principle only concerns transboundary
damage, the prevention principle also applies to harm to areas beyond national jurisdiction
and potentially also to environmental harm within a State’s territory.

2.1.2. The three components of the prevention principle
2.1.2.1. Overview

The prevention principle as formulated in Principle 2 of the Rio Declaration has three main
components: (i) permanent sovereignty over natural resources; (ii) prohibition against
causing harm to the environment of other States; and (iii) prohibition against causing harm
to the environment beyond national jurisdiction. The following sections examine each
component in turn.
2.1.2.2. Sovereignty over natural resources

The concept of permanent sovereignty over natural resources is not an environmental
concept at its core but it provides the backdrop of prevention because it assigns legal
powers over natural resources. Its subsequent adaptation to the environmental sphere has
shaped the prevention principle in such a way as to create a dynamic balance between
sovereignty and environmental protection.
The concept itself emerged from the affirmation of the rights to self-determination of
colonial peoples and to economic development of newly independent States. For peoples
under colonial rule, the main objective was to protect and preserve their natural resources
from the colonial power. Once their right to self-determination was exercised, newly
independent States further sought to ensure their economic emancipation against
encroachments by foreign companies exploiting their resources. The concept of permanent
sovereignty over natural resources emerged to secure both claims. Resolution 523 (VI) was
the first resolution mentioning the States’ ‘right to determine freely the use of their natural
resources’. It did not refer to permanent sovereignty over natural resources, nor did it
characterize the principle as permanent and inalienable.26 Resolution 626 (VII) confirmed
that ‘the right of peoples freely to use and exploit their natural wealth and resources is
inherent in their sovereignty’.27 Resolution 1314 (XIII) recognized that the (p. 115) concept
was a ‘basic constituent of the right to self-determination’.28 Finally, the work culminated in
the adoption of Resolution 1803 (XVII) on ‘Permanent Sovereignty over Natural
Resources’.29
Although the emphasis of this resolution is on the use of ‘natural resources’ (not on the
protection of the ‘environment’), the exercise of sovereignty is not unbridled, because it
‘must be exercised in the interest of their national development and of the well-being of the
people of the state concerned’. Such limitations were further specified by the reference to
sovereignty over natural resources in Principle 21 of the Stockholm Declaration with the
explicit qualification that it must not be exercised to the detriment of the environment. At
the same moment, however, the UN General Assembly further strengthened the first
component of the principle by emphasizing, in Resolution 3281 (XXVII), the right of States
to use their natural resources as they see fit.30
The concept of sovereignty over natural resources is at the centre of Principle 2, perhaps to
a greater extent than it was for Principle 21, since it is the developmental dimension of the
principle that received further support at the Rio Summit. Developing countries, fearing
that environmental protection would be used as an argument to curtail their development
efforts, sought to ensure that environmental and development policies remain in the hands
of States.31 They felt that if the classical concept of sovereignty was ‘no longer beneficial to
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developed countries it must now be beneficial to [developing countries]’32 and that they
were entitled to pollute if necessary for their economic development.
Today, the concept of sovereignty over natural resources remains at the heart of the
prevention principle. Most often, it is invoked to limit the demands of environmental
protection ‘when states wish to resist international pressure to protect their natural
resources from overuse and depletion’.33 Yet, sovereignty and environmental protection
may not necessarily be seen as competing considerations. In recent years, there have been
some attempts at reconceptualizing sovereignty in ‘functional’ terms or as powers held in
trust to the benefit of present and future generations.34
2.1.2.3. Preventing harm to the environment of other States

The prohibition against causing harm to the environment of other States is widely
recognized in international law. It predates the Stockholm Conference and is based on the
(p. 116) understanding that territorial sovereignty has its limitations: a State can enjoy
sovereignty over natural resources as long as it does not cause transboundary harm.
Particularly well developed in early watercourse treaties,35 the no-harm rule was
recognized in 1941 in the Trail Smelter arbitration. The case concerned the harm caused in
the United States by the emissions from a lead smelter based in Canada. The tribunal
famously noted that:
under the principles of international law, as well as of the law of the United States,
no State has the right to use or permit the use of its territory in such a manner as to
cause injury by fumes in or to the territory or the properties therein, when the case
is of serious consequences and the injury is established by clear and convincing
evidence.36
This approach was later confirmed by the International Court of Justice in the Corfu
Channel case, where the Court noted that States have the ‘obligation not to allow knowingly
its territory to be used for acts contrary to the rights of other states’.37 Such an approach,
focusing on an obligation of good neighbourliness, was confirmed in the Lac Lanoux
arbitration in which the arbitral tribunal affirmed that a State is entitled to exercise its
rights so long as it does not ‘ignore’ the interests of the neighbouring State.38
Although the existence of an obligation not to cause harm to the territory of another State is
not a matter of controversy, the definition of ‘transboundary damage’ and the ‘threshold’
that triggers the violation of the obligation of prevention is disputed. It is generally
recognized that not ‘any’ environmental damage is prohibited, but only ‘significant’
environmental harm, a threshold recognized in treaty-law,39 case law40 and in the ILC
Prevention articles.41 The ILC Prevention articles define the ‘risk of causing significant
transboundary harm’ as including ‘risks taking the form of a high probability of causing (p.
117) significant transboundary harm and a low probability of causing disastrous
transboundary harm’.42 The commentaries to the ILC Articles additionally note that:
[t]he term ‘significant’ is not without ambiguity and a determination has to be made
in each specific case. It involves more factual considerations than legal
determination. It is to be understood that ‘significant’ is something more than
‘detectable’ but need not be at the level of ‘serious’ or ‘substantial’.43
It remains that the determination of whether the prohibition applies is very much
dependent on the circumstances. In addition, the significant harm threshold fails to address
the issue of cumulative harm, that is, low impact damage that accumulates over time and
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creates significant harm, which seems particularly relevant for contexts such as climate
change.
Aside from the ‘significance’ of the harm, another important point concerns its ‘nature’.
Article 2(b) of the ILC Prevention articles defines ‘harm’ as ‘harm caused to persons,
property or the environment’. This definition must be read in the light of article 1, which
limits the scope of the prevention duty in the ILC Prevention articles to ‘physical
consequences’. It therefore does not cover ‘transboundary harm which may be caused by
State policies in monetary, socioeconomic or similar fields’.44 This limitation of the nature of
harm is explained in the commentary as an attempt to keep the codification work within
manageable bounds.45 As a result, this limitation does not entail that the customary
prevention principle is equally limited. The distinction is not a purely academic point, as it
is relevant to assess whether policies that restrict access to low-carbon technology in other
countries or sanctions that force affected communities to behave in an environmentally
adverse manner may come under the remit of the prevention principle.
2.1.2.4. Preventing harm to the environment beyond national jurisdiction

The third component of Principle 2 is the prohibition against causing damage to the
environment beyond national jurisdiction. By moving beyond the transboundary approach,
Principle 2 calls for a redefinition of traditional international law as it was originally
conceived, ie with a focus on the ‘State’ and its territorial sovereignty. Indeed, the
obligation not to cause harm to the environment beyond national jurisdiction changes the
perspective of the obligation: the State is not only required to prevent transboundary harm
in order to respect the sovereignty of other States but is also obliged to protect the
environment as such, including those areas such as the global commons which have no
connection to State sovereignty. As such, the last component clarifies the specificity to the
prevention principle. The evolution from no-harm to prevention is particularly important as
it favours a non-spatial approach to environmental protection.
The third component of prevention finds expression in provisions creating an obligation of
environmental protection applicable to areas beyond the national jurisdiction of States,
such as the high seas,46 international air space47 or the Antarctic.48 It remains nevertheless
(p. 118) that the spatial referential is still present in many of these provisions: the global
commons are envisaged by contrast to areas under State jurisdiction. However, certain
references to prevention have been formulated from an a-territorial perspective. For
instance, article 192 of the 1982 United Nations Convention on the Law of the Sea
(UNCLOS) creates a general obligation to protect and preserve the marine environment by
providing that ‘States have the obligation to protect and preserve the marine environment’.
A similar obligation is stated in article 20 of the 1997 United Nations Convention on the
Law of the Non-Navigational Uses of International Watercourses, which not only refers to
an obligation not to cause harm49 but also to a broader obligation to protect the ecosystems
of international watercourses: ‘[w]atercourse States shall, individually and, where
appropriate, jointly, protect and preserve the ecosystems of international watercourses’.
Such provisions, and others referring to the protection of ecosystems or nature in
general,50 can be seen as an extension of the third component of Principle 2. They move
beyond the anchor of Principle 2 on sovereignty and highlight the duty to prevent damage
to the environment tout court.

2.1.3. Prevention and due diligence
The prevention principle imposes a duty of due diligence on States with respect to the
environment. The concept of due diligence is important in this context for two main
reasons. First, by referring to ‘due diligence’, the nature of the duty is further clarified as
one of means or conduct and not one of result. Second, the content of the ‘diligence’

From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved.
Subscriber: Peace Palace Library; date: 13 January 2021

required from States is further clarified and therefore made more concrete and capable of
application.
In the Pulp Mills on the River Uruguay case (‘Pulp Mills’), the ICJ elaborated on this
concept. Although the Court’s analysis relates to the provisions of the Statute of the River
Uruguay, its reasoning suggests that the prevention principle requires: (i) an obligation of
conduct and, more particularly, of cooperation for the implementation and application of
appropriate measures for the preservation of the environment;51 as well as (ii) the
obligation to conduct an environmental impact assessment where the proposed activity is
likely to have a significant adverse impact in a transboundary context, especially with
respect to a shared resource.52
This understanding has been confirmed by the advisory opinion of the Seabed Chamber of
the International Tribunal for the Law of the Sea (‘ITLOS’) on the Responsibilities and
Obligations of States sponsoring Persons and Entities with respect to Activities in the Area
(‘Advisory Opinion on the Area’).53 According to the Seabed Chamber, the ‘due diligence’
obligation encompasses: (i) the obligation of States to adopt appropriate measures and
ensure that they are reasonably enforced;54 (ii) the obligation (based both on (p. 119) the
UNCLOS and in customary international law) to conduct an environmental impact
assessment;55 and (iii) the obligation to apply the precautionary approach not only as a
requirement of the applicable regulations of the Seabed Authority but also as a component
of the ‘due diligence’ obligation and, possibly, of customary international law.56

2.1.4. Prevention in a domestic context
One important question is whether customary international law requires States to prevent
harm to the environment within their territory or jurisdiction even when no external impact
can be reasonably foreseen. Aside from the obligations that may arise from treaty law, there
are four main considerations suggesting that such obligation exists.
The first has been already discussed in connection with the distinction between no-harm
and prevention. The focus of the prevention principle on environmental protection per se
irrespective of spatial considerations provides a strong indication that States must protect
their own environment.
The second and related consideration concerns the existence of a sophisticated framework
for environmental protection in many States and the emphasis placed, during the
negotiation of the Rio Declaration, on the need to adopt domestic environmental policies.57
Canada’s proposal during PrepCom IV illustrates this point to the extent it framed ‘external’
prevention as a reflection of ‘internal’ prevention, through a sort of national treatment rule
requiring States to protect the environment abroad to the same degree as their own
environment.58
The third consideration is specifically legal. The principle of sovereignty over natural
resources is qualified by the requirement that sovereignty ‘must be exercised in the interest
of their national development and of the well-being of the people of the state concerned’.59
Although this requirement is difficult to implement in practice, it clearly imposes on States
a duty to use resources in a way that is not harmful to its population.
Fourth, the vagueness of the foregoing requirement is offset by the existence of specific
human rights obligations with environmental components. Irrespective of whether
provisions such as article 24 (peoples’ right to a generally satisfactory environment) of the
African Charter on Human and Peoples’ Rights60 have customary grounding or not, even
basic human rights, the customary grounding of which is less controversial,61 such as the
human rights to life, health, private and family life, or individual and collective cultural
rights entail a proactive duty of the State to protect individuals from deprivation by
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activities conducted by third parties or even natural disasters.62 The relevant case law on
this point is discussed in section II) 4.4. of this chapter.

(p. 120) 2.2. Legal nature
2.2.1. Nature and functions
There is much discussion as to whether different concepts regularly used in international
environmental law operate as ‘concepts’, ‘principles’, ‘rules’, or ‘decision-making
processes’. As noted by the arbitral tribunal in the Iron Rhine Railway case ‘[t]here is
considerable debate as to what, within the field of environmental law, constitutes “rules” or
“principles”’.63 Leaving aside the important theoretical dimension of this debate, for the
purpose of this commentary the main question relates to the functions that the ‘statement’
appearing in Principles 21 of the Stockholm Declaration and 2 of the Rio Declaration may
perform. The word ‘statement’ is used as a neutral term.
The different statements appearing in the Rio Declaration may perform a variety of
functions. First, they may drive the contents of a treaty or a section of a treaty (eg Part XII
of the UNCLOS64) in what can be called an architectural function. Second, statements may
also perform an interpretive function: to clarify or develop the meaning of a provision, or to
conciliate the requirements of two conflicting norms. Third, statements can also perform a
decision-making function determining the conformity of a given act with what is legally
required, prohibited, or authorized. Such requirement, prohibition or authorization can be
more or less clear according to the formulation of the statement. A statement is considered
to be a principle if it can perform these three functions.
Under this definition, the statement included in Principle 2 of the Rio Declaration is indeed
a ‘principle’. Its architectural function can be illustrated by reference to numerous
environmental treaties covering matters such as transboundary air pollution or the
protection of the marine environment.65 Prevention performs also an important interpretive
function of treaty provisions relating to other matters: to clarify66 or update their content,67
or to conciliate different considerations.68 Finally, despite its broad formulation, the
prevention principle is precise enough to perform a decision-making function as illustrated
by the classic Trail Smelter case.69

2.2.2. Legal grounding
The prevention principle is well-established as a customary norm of international law. In
addition to the Stockholm and the Rio Declarations, the relevant practice embodying this
norm encompasses not only many environmental treaties70 but also major codification
initiatives under the aegis of the UN International Law Commission (‘ILC’),71 the
Commission on Sustainable Development (‘CSD’),72 the Institut de Droit International
(‘IDI’)73 or the (p. 121) International Law Association (‘ILA’).74 There is also wide agreement
among commentators on the customary nature of the prevention principle.75
With respect to jurisprudential decisions, the International Court of Justice (‘ICJ’) has
recognized the customary grounding of the prevention principle on several occasions,
explicitly referring to Principles 21 of the Stockholm Declaration and 2 of the Rio
Declaration as a codification of general international law. In its Advisory Opinion on the
Legality of the Threat or Use of Nuclear Weapons the ICJ noted, by reference to Principles
21 and 2, that:
The existence of the general obligation of States to ensure that activities within
their jurisdiction and control respect the environment of other States or of areas
beyond national control is now part of the corpus of international law relating to the
environment.76
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The following year, in its judgment on the Gabčíkovo-Nagymaros case, the ICJ further stated
that:
in the field of environmental protection, vigilance and prevention are required on
account of the often irreversible character of damage to the environment and of the
limitations inherent in the very mechanism of reparation of this type of damage.77
In another judgment rendered in 2010 on the Pulp Mills case, the ICJ further confirmed this
principle and linked it to its origins in the no-harm principle.78
Taken together, the foregoing authorities clearly establish the customary nature of the
prevention principle with its different components.

3. Normative impact
3.1. Treaty law
The prevention principle pervades international environmental law, and it has been stated
in terms that are very similar to Principle 2 of the Rio Declaration or, its predecessor,
Principle 21 of the Stockholm Declaration, in many instruments predating but also following
the 1992 Earth Summit. For present purposes, it will suffice to refer to some of the most
important environmental treaties that are expressly based on the prevention principle.
One major feature of UNCLOS, adopted in 1982,79 is the inclusion of an entire part (Part
XII) specifically devoted to the protection and preservation of the marine environment. Part
XII is anchored in the prevention principle, the components of which are stated (p. 122) in
articles 193 (sovereignty over natural resources) and 194 (limitation of such sovereignty in
order to protect the environment). According to article 194(2):
States shall take all measures necessary to ensure that activities under their
jurisdiction or control are so conducted as not to cause damage by pollution to
other States and their environment, and that pollution arising from incidents or
activities under their jurisdiction or control does not spread beyond the areas where
they exercise sovereign rights in accordance with this Convention.
References to prevention also appear in other major treaties, including the three
conventions that arose from the Rio 1992 process, namely, the United Nations Framework
Convention on Climate Change,80 the Convention on Biological Diversity81 and the
Convention to Combat Desertification.82 Later treaties also make reference to the principle.
One major example is the Stockholm Convention on Persistent Organic Pollutants, adopted
in 2001.83
At the regional level, the prevention principle is referred to inter alia in the 1993 North
American Agreement on Environmental Cooperation,84 the 2003 African Convention on the
Conservation of Nature85 as well as in some of the Protocols to the 1979 UNECE
Convention on Long-Range Transboundary Air Pollution, including the 1998 Aarhus
Protocol on Persistent Organic Pollutants,86 the 1998 Heavy Metals Protocol,87 and the
1999 Gothenburg Protocol.88

3.2. Codification work
3.2.1. Prevention in the International Law Commission (1978–2001)
Prevention has also been at the centre of the work of the International Law Commission
(‘ILC’) on international liability for injurious consequences arising out of acts not prohibited
by international law. After years of hesitation as to the proper angle for the topic, the ILC
set two separate tracks, one focusing on the definition of prevention of environmental harm
as a duty of States (‘ILC Prevention articles’ adopted in 200189) and another setting
parameters for the allocation of loss in the event harm occurs (‘ILC Principles on the
allocation of loss’ adopted in 200690). The first reads as an elaboration of the primary norm
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(p. 123) or duty of prevention, as stated in Principle 21 of the Stockholm Declaration and
Principle 2 of the Rio Declaration, although with a narrower focus. The second provides
guidance on how to organize the consequences of damage to the environment at the
national and international level, much as a civil liability treaty would.
Importantly, the preamble of the ILC Prevention articles makes it clear that they are
intended as an elaboration of the Rio Principles, particularly of the balance between
sovereignty over natural resources and its limits.91 To assess the scope of this normative
development, two main questions must be addressed, namely the content of the obligation
of prevention as defined in the ILC Prevention articles and the relationship between this
instrument and the customary rules of prevention embodied inter alia in Principle 2 of the
Rio Declaration. The two are of course intertwined.
Regarding the contents of the ILC Prevention articles, the focus is narrower than Principle
2 of the Rio Declaration, as the ILC carefully circumscribed the scope of its work according
to several parameters.92 Compared to Principle 2, the main differences are the strictly
transboundary scope of the ILC Prevention articles (thus excluding areas beyond national
jurisdiction and its application to purely domestic environmental harm) and the pragmatic
recognition that in some cases harm may be admissible if it is minimized.93 The risk of
significant transboundary harm is defined in a non-limitative manner, as ‘includ[ing] risks
taking the form of a high probability of causing significant transboundary harm and a low
probability of causing disastrous transboundary harm’.94 Within these bounds, the duty of
prevention is characterized by reference to several interrelated obligations, much in the
same way as (and by reference to) the Rio Declaration. Inter-State or ‘horizontal’
obligations include prevention (art 3), cooperation in prevention and response (arts 4, 8, 9,
11, 12, 16, and 17), and information and protection to the public concerned (arts 13 and
15). Intra-State or ‘vertical’ obligations include adopting domestic legislation (art 5) and,
more specifically, a system of authorization of potentially harmful activities (art 6) involving
an environmental impact assessment (art 7). This array of obligations amounts to different
expressions of the prevention principle but they also have a more specific grounding in
other well-established principles, such as cooperation (Principles 18 and 19 of the Rio
Declaration), the conduct of an environmental impact assessment (Principle 17 of the Rio
Declaration), or public participation requirements (Principle 10). The articles also include a
provision on the settlement of disputes (art 19) and another on the relations with other
rules of international law (art 18).
The latter provision raises the question of the relationship between the ILC Prevention
articles and the customary duty of prevention. The question has sometimes been asked from
a different perspective, namely what is the customary status of the ILC Prevention articles.
Clearly, the core system (prevention, cooperation, and environmental impact assessment) of
this instrument rests on customary law, as it overlaps with the second pillar of the
prevention principle (the transboundary duty of prevention). It is also clear that some
provisions of the ILC Prevention articles, particularly the detail of the procedures set out in
articles 11 and 19, do not rest on a customary basis. As for the requirements of (p. 124)
public participation, there is increasing support for the proposition that some measure of
non-discriminatory participation is required by customary international law, as a result of
State environmental and human rights practice.95 Beyond the specific status of different
provisions of the ILC Prevention articles, which in many ways convey the ‘transboundary’
no-harm rule, it is important to note that the customary prevention principle operates in
parallel (as regards transboundary matters) and may have a broader scope, not only spatial
but also substantive. Specifically, the customary prevention principle applies to
environmental harm beyond national jurisdiction and, perhaps also within the territory of
the State conducting the activity. Moreover, its focus is not specifically on ‘activities’ with
‘physical consequences’ and may potentially encompass ‘policies’ with other types of
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consequences (eg socio-economic). The difference in scope and content is clearly preserved
by article 18 of the ILC Prevention articles.

3.2.2. Prevention in the Commission on Sustainable Development (1995)
In 1995, the Commission on Sustainable Development (‘CSD’) (which ceased its activities in
2012 and has since then been replaced with a High Level Political Forum) convened a
meeting of experts to examine the legal principles on sustainable development. The expert
group issued a Report, which was understood as a study intervening:
within the framework established by the Rio Declaration on Environment and
Development and Agenda 21. It was agreed that these instruments provided the
essential basis for identifying and assessing principles and concepts of international
law for sustainable development, and that the delicately crafted packages they
represent should not be unravelled…96
The Report devotes several paragraphs to what it calls the ‘Sovereignty over natural
resources and responsibility not to cause damage to the environment of other States or to
areas beyond’, ‘the principle of sustainable use of natural resources’, and ‘prevention of
environmental harm’. These are presented as three distinct principles, although the Report
does not provide a clear conceptual or legal distinction. In the three cases, the legal
foundations referred to are Principles 21 of the Stockholm Declaration and 2 of the Rio
Declaration and the need to limit the exercise of sovereignty over natural resources arising
from a variety of sources.
It is true that the formulation of the prevention principle leaves the question of prevention
within the territory of a State unaddressed. But this is not to say that three different
principles exist and place distinct requirements on States. With the benefit of almost twenty
years of hindsight, the better view is that there is a single customary obligation of
prevention of environmental harm, with a spatial scope that is well established in the
transboundary context and beyond national jurisdiction and which is becoming increasingly
clear in a purely domestic context, not only as a result of treaty obligations but also as a
matter of human rights obligations.

3.2.3. Prevention in the Institut de Droit International (1997)
The Institut de Droit International (‘IDI’) examined the question of prevention of
environmental harm both in specific areas97 and, later, more generally. In three resolutions
adopted in 1997 at the session of Strasbourg, the IDI characterized the duty of (p. 125)
prevention98 and the relevant secondary rules (responsibility and liability),99 and provided
guidance on the process of implementation.100 Although the first resolution does not refer
to the Rio Declaration explicitly, the second does so and, more specifically, it is premised on
Principle 21 of the Stockholm Declaration and Principle 2 of the Rio Declaration.101
The contents of the IDI Resolution on prevention are broadly similar to those subsequently
adopted, in 2001, by the ILC. Article 6 defines the duty of prevention as follows:
Every State, when intervening on the basis of decisions taken in the exercise of its
sovereignty in fields of activity where the effects of such decisions on the
environment are clear, has the responsibility to ensure that activities within its
jurisdiction or under its control do not cause damage which may affect the lives of
the present and future generations.
The scope of the duty is closer to Principle 2 of the Rio Declaration than to the formulation
retained in the ILC Prevention articles, which only concern transboundary harm. Indeed,
the reference to ‘present and future generations’ may encompass harm to areas beyond
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national jurisdiction, particularly if read in the light of the ICJ’s Advisory Opinion on
Nuclear Weapons102 rendered the year before the IDI Resolution was adopted.
The IDI Resolution further refers to duties of cooperation103 and to the conduct of
environmental impact assessments of activities which may have consequences on the
environment.104 The language used in the Resolution is broader than in the ILC Prevention
articles or Principle 2 of the Rio Declaration as it applies to ‘any project, whether
international, national or local, which may have consequences for the environment’. The
second IDI Resolution (on Responsibility and Liability) adds, in connection with the level of
diligence required from States in discharging their duties, that:
When due diligence is utilized as a test for engaging responsibility it is appropriate
that it be measured in accordance with objective standards relating to the conduct
to be expected from a good government and detached from subjectivity. Generally
accepted international rules and standards further provide an objective
measurement for the due diligence test.105
This specification clarifies the primary norm defined in the first IDI Resolution, thus
completing the definition of the conduct required.

3.2.4. Prevention in the work of the International Law Association (1992–2012)
Between 1992 and 2002, the International Law Association (‘ILA’) undertook a codification
effort on the ‘Legal Aspects of Sustainable Development’. This work has been subsequently
developed through two other Committees (‘International Law on Sustainable Development’,
2003–2012, and ‘Role of International Law in Sustainable Natural Resource Management
for Development’, 2012–current). The main outcome of these initiatives so far is the
adoption, in April 2002, of the New Delhi Declaration of Principles relating to Sustainable
Development.106
(p. 126) As acknowledged in the preamble, the New Delhi Declaration takes specifically into
account the Rio Declaration.107 Article 1(1) of the New Delhi Declaration states:
It is a well-established principle that, in accordance with international law, all
States have the sovereign right to manage their own natural resources pursuant to
their own environmental and developmental policies, and the responsibility to
ensure that activities within their jurisdiction or control do not cause significant
damage to the environment of other States or of areas beyond the limits of national
jurisdiction.108
The wording used is, with only slight variations, that of the Principle 2 of the Rio
Declaration, including the reference to ‘and developmental policies’, which does not appear
in Principle 21 of the Stockholm Declaration. Unlike Principle 2, however, article 1(1)
qualifies the term damage with the adjective ‘significant’ and speaks of ‘natural’ resources.
The centre of gravity of article 1(1) is therefore closer to development than that of Principle
2, itself a departure of Principle 21. This variation in tone is recalled by the title of article 1
(‘The duty of States to ensure sustainable use of natural resources’), which takes as a basis
the first pillar of the prevention principle, namely the use of resources.
In 2012, the ILA adopted the Sofia Guiding Statements, which attempt to clarify the content
of the New Delhi Declaration to foster their use in judicial practice. The statement on
article 1 notes that:
As a matter of common concern, the sustainable use of all natural resources
represents an emerging rule of general customary international law, with particular
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normative precision identifiable with respect to shared and common natural
resources.109
The formulation is ambiguous. As a statement addressed to adjudicators, it cannot be
understood as detracting from the well-established principle of prevention of environmental
harm whether in a transboundary context or in the global commons. This is what the last
sentence seeks to convey. Yet, the attempt to derive a rule on the use of ‘all’ natural
resources (including, presumably, the resources located in the territory or under the
jurisdiction of a State) as a matter of ‘common concern’ is misguided, as the application of
the latter concept has been confined so far to ‘resources’ such as the climatic system or
biological diversity. The ambiguity is perhaps due to the ILA’s attempt at finding a legal
basis to support article 1(2)–(3) of the New Delhi Declaration, which calls for the rational
use of natural resources, including those located within the territory or jurisdiction of a
State and the ‘natural environment’ as a common concern. Yet, a more solid legal basis,
implicitly referred to in article 1(2), would be reference to human rights duties,110 which
amounts in fact to the exercise of due diligence within their territory (see above section II)
2.1.4).

4. Jurisprudential relevance
4.1. The International Court of Justice
Whereas in the period between Stockholm 1972 and Rio 1992 the prevention principle
provided the foundations of most environmental treaties, the post-Rio period saw the (p.
127) beginning of an era of inter-State environmental disputes. Before 1992, environmental
issues had only given rise to a handful of environmental cases but as environmental
concerns grew, States became more inclined to resort to adjudication to solve
environmental disputes.
The Phosphate Lands in Nauru case is illustrative of this trend. Although the case was
settled at an early stage, it nevertheless provides an illustration of a reference to the first
component of prevention—right to sovereignty over natural resources—which according to
Nauru had been breached by Australia as a result of massive resource depletion.111 Since
then, the ICJ has recognized in several occasions the prevention principle, as discussed in
section II) 2.2.2. of this chapter. In this section, in addition to a brief reference to such
cases, we also refer to cases where the prevention principle was mobilized in a litigation
context.
The issue of prevention came again before the ICJ in 1995, in the context of the Request for
a Reexamination of the Nuclear Tests case. Although the Court rejected the request, it left
the door open for the subsequent recognition of the prevention principle when it noted that
its decision was ‘without prejudice to the obligations of States to respect and protect the
natural environment’.112 The following year, in the Advisory Opinion on Nuclear Weapons,
the Court recognized the customary nature of the prevention principle codified in Principles
21 of the Stockholm Declaration and 2 of the Rio Declaration.113
As already noted, this position was subsequently confirmed in two other cases. In the 1997
Gabčíkovo-Nagymaros case, the Court recognized the specificity of environmental law by
highlighting the importance of prevention over reparation.114 In the 2010 Pulp Mills case,
the Court went further and developed the content of the prevention principle. It recognized
that the principle of prevention has its ‘origins in the due diligence that is required of a
state in its territory’115 and observed that the obligations to carry out an environmental
impact assessment (‘EIA’)116 and to cooperate117 are central components of the duty to
avoid or minimize the occurrence of transboundary environmental harm.

From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved.
Subscriber: Peace Palace Library; date: 13 January 2021

4.2. Inter-State arbitration
One early application of the prevention principle or, more accurately, of the no-harm
principle in an environmental context appears in the Trail Smelter case. The United States
complained of emissions of sulphur dioxide released by a smelter based in Canadian
territory, which caused damage to the neighbouring state of Washington. By a treaty of 15
April 1935, the question was submitted to arbitration. In its decision of 11 March 1941, the
arbitral tribunal concluded that according to the principles of international law:
no State has the right to use or permit the use of its territory in such a manner as to
cause injury by fumes in or to the territory of another or the properties or persons
therein, when the case is of serious consequence and the injury is established by
clear and convincing evidence.118
The prevention principle has also played an important role in two more recent inter-State
arbitrations conducted under the aegis of the Permanent Court of Arbitration (‘PCA’). In (p.
128) the 2005 Iron Rhine Railway Arbitration, the tribunal considered that economic
activities (in casu the reactivation of a railway passing through Dutch territory) had to be
planned so as to prevent environmental damage. It noted, in this context, that the ‘duty of
prevention’ is now ‘a principle of general international law’ that ‘applies not only in
autonomous activities but also in activities undertaken in implementation of specific
treaties between the Parties’.119 Relying on the ICJ’s Advisory Opinion on Nuclear Weapons,
it recognized that:
[t]oday, in international environmental law, a growing emphasis is being put on the
duty of prevention. Much of international environmental law has been formulated
by reference to the impact that activities in one territory may have on the territory
of another.120
It must be noted that, in referring to prevention, the tribunal did not make a clear
distinction between the related concepts of sustainable development and the principle of
integration (formulated in Principle 4 of the Rio Declaration) and seemed to apply them
together.
In another PCA arbitration, decided in 2013 in the Indus Waters Kishenganga case, the
tribunal also referred in its Partial Award to the prevention of environmental harm and
sustainable development as formulated in Principle 21121 and earlier jurisprudence—the
Trail Smelter case122 and the Pulp Mills case.123 The case concerned the interpretation of
the 1960 Indus Waters Treaty and, specifically, the effects of a hydroelectric project
pursued by India on the water flowing to Pakistan. The prevention principle was referred to
in this context as ‘a foundational principle of customary international environmental law’ to
buttress the Tribunal’s conclusion that ‘hydro-electric projects… must be planned, built and
operated with environmental sustainability in mind’.124 In the Final Award, the tribunal
reaffirmed the customary nature of the ‘duty to prevent, or at least mitigate significant
harm to the environment when pursuing large-scale construction activities.’125

4.3. The International Tribunal for the Law of the Sea
In addition to ruling on cases of transboundary harm, the jurisprudence has also
contributed to the application of the prevention principle to the global commons.
An important jurisprudential contribution in this regard is provided by the 2011 ITLOS
Advisory Opinion on the Area. In this case, the Seabed Chamber referred to the case law of
the ICJ and, more specifically, to paragraph 187 of the ICJ’s judgment in the Pulp Mills case
in order to characterize the obligation ‘to ensure’ arising from article 139(1) of the
UNCLOS as an obligation ‘of conduct’ or ‘due diligence’.126 The obligation was
subsequently assimilated to the prevention duty stated in article 194(2) of the UNCLOS.127
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Importantly, the Chamber construed States’ ‘due diligence’ obligations as encompassing: (i)
the obligation to adopt appropriate measures and ensure that they are reasonably
enforced;128 (ii) the obligation (arising from the UNCLOS and customary international (p.
129) law) to conduct an environmental impact assessment;129 and (iii) the obligation to
apply the precautionary approach not only as required by the applicable regulations of the
Seabed Authority but also as part of the ‘due diligence’ obligation and, possibly, of
customary international law.130
Another potentially important case currently pending before the ITLOS is the request for an
advisory opinion filed by the Sub-Regional Fisheries Commission (‘SRFC’), an international
organization based in Senegal. The advisory opinion could potentially shed light on the
responsibility of flag and coastal States (as well as international agencies) in preventing
harm to the fish stocks in the exclusive economic zone of other States as well as to ‘shared
stocks and stocks of common interests’.131 Several States and international organizations
(including the UN and the FAO) have submitted their views on the questions formulated by
the SRFC. Irrespective of the results of this request, it provides a useful occasion to clarify
the contours of the prevention principle as applied to the issue of illegal, unreported, or
unregulated (‘IUU’) fishing.132

4.4. Human rights fora
Human rights fora have made a significant contribution to an often neglected aspect of the
duty of prevention, namely the State’s obligations to prevent domestic environmental harm
when such harm amounts to an impairment of a human right. The relevant case law in this
regard is discussed in the chapters of this commentary devoted to Principles 1, 10, and 22.
The focus here is therefore on reconceptualizing the obligations arising from human rights,
particularly the obligation of States to protect individuals from deprivation of their human
rights by third parties causing environmental harm or, more rarely, against natural
disasters. In addition, the prevention principle has been referred to in order to buttress the
argument that States have extraterritorial human rights obligations not to cause harm to
the environment of other States resulting in human rights violations in the territory of such
other States.
The first hypothesis is the traditional province of human rights approaches to
environmental protection. In their contemporary understanding, human rights entail three
correlative obligations for States, namely to respect (not to interfere directly with human
rights), to protect (against interference by third parties) and to fulfil (to progressively
realize the conditions for the enjoyment of human rights).133 The second obligation has
been viewed by the European Court of Human Rights (‘ECtHR’) as a proactive duty to (p.
130) regulate the activities of third parties,134 similar to the ‘vertical’ obligations identified
in the ILC Prevention articles.135 The difference between the two lies in the spatial scope.
Whereas the ILC Prevention articles and the customary prevention principle require due
diligence to prevent environmental harm abroad, the positive duty of due diligence arising
from human rights requires the regulation of activities within the State’s territory. Although
environmental degradation only amounts to a violation of a human right if there is a direct
and serious link between the two,136 the proactive duty remains relevant because it
requires regulation (ie a regulatory framework and its implementation) of activities that
may potentially lead to environmental degradation with ensuing consequences on human
rights.
The second hypothesis also concerns the obligation to protect from deprivation but differs
in that the impairment of human rights stems from natural disaster or, more specifically,
from the State’s failure to provide adequate protection against it. The ECtHR examined this
situation in Budayeva v. Russia in connection with a claim brought by several Russian
citizens alleging a failure by Russian authorities to mitigate the consequences of a mudslide
and provide effective domestic remedies.137 The Court recognized the existence of a
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positive obligation entailing ‘above all a primary duty on the State to put in place a
legislative and administrative framework designed to provide effective deterrence against
threats to the right to life.’138 Importantly, the Court considered that, under the
circumstances, the duties arising from article 8 in connection with dangerous activities
were also applicable in the context of article 2, although a significant degree of deference
had to be granted to domestic authorities due to the nature of the threat in casu.139 The
Court defined the content of the duty of prevention as follows:
[I]n the particular context of dangerous activities the Court has found that special
emphasis must be placed on regulations geared to the special features of the
activity in question, particularly with regard to the level of the potential risk to
human lives. They must govern the licensing, setting up, operation, security and
supervision of the activity and must make it compulsory for all those concerned to
take practical measures to ensure the effective protection of citizens whose lives
might be endangered by the inherent risks. Among these preventive measures,
particular emphasis should be placed on the public’s right to information, as
established in the case-law of the Convention institutions. The relevant regulations
must also provide for appropriate procedures, taking into account the technical
aspects of the activity in question, for identifying shortcomings in the processes
concerned and any errors committed by those responsible at different levels.140
Applying this standard, the Court concluded that Russia had breached its obligations under
article 2 as a result of its failure to protect the applicants from the disaster in question.
The third hypothesis concerns the combination of the prevention principle with the rights of
individuals beyond the territory of the State of origin of transboundary or global
environmental harm. The question that arises is the extent to which such State may breach
(p. 131) their human rights obligations for environmental harm occurring abroad. This
argument was made in the now settled case between Ecuador and Colombia before the ICJ
relating to the aerial spraying of herbicides.141 So far, none of the cases before human
rights fora dealing with the extraterritorial application of human rights obligations have
addressed environmental threats.142 The Inter-American Commission on Human Rights
held, however, two hearings in connection with petitions for climate change-related
extraterritorial violations of human rights, one brought by the Inuit people143 and the other
by Bolivian farmers.144 Both claims were dismissed as inadmissible. The main hurdles that
such claims would have to overcome are (i) the proof of a direct link between an
environmental threat and an impairment of a human right abroad (causality) and (ii) the
establishment of responsibility of the source State despite the effective control exercised by
the affected State over the victim of the breach (responsibility).145

4.5. The WTO Dispute Settlement Body
The prevention principle has not, as such, been raised or discussed by WTO panels or by
the Appellate Body (‘AB’).
However, in the Shrimp-Turtle case, the AB made reference to the preamble of the WTO
Agreement, which links international trade with ‘sustainable development’ and the
protection and preservation of the environment, in order to interpret article XX(g), and
specifically the term ‘natural resources’, as encompassing biological resources146 and the
policies adopted by the United States as ‘relating to’ a prevention objective.147
WTO panels and the AB have also discussed the exceptions provided for in article XX(a),148
(b),149 and (g)150 from an environmental perspective in other cases. This body of decisions
will be analysed in the chapter of this commentary devoted to Principle 12. Of particular
note is the reference by the panel in China—Raw materials to (p. 132) the customary
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principle of sovereignty over natural resources as a norm to be taken into account in
interpreting article XX(g).151

4.6. Investment arbitration tribunals
There is a significant and growing body of investment awards involving environmental
components.152 In this jurisprudential body, the protection of the environment is analysed
from different perspectives, including as a legitimate goal for the exercise of a State’s
police powers,153 as a factor capable of justifying different treatment of two projects,154 as
an essential interest capable of being protected by the necessity defence,155 as a concern
that must be taken into account by investors in forming their legitimate expectations156 or
by tribunals in determining compensation.157 Reference to the prevention principle is
therefore not explicit.
There is however a case, S.D. Myers v. Canada,158 where the tribunal explicitly referred to
the principles of the Rio Declaration (and to instruments referring to the Stockholm and Rio
Declarations) as part of the context that had to be taken into account to interpret the
provisions of chapter 11 of the North American Free Trade Agreement (‘NAFTA’).159 The
case concerned a trade ban imposed by Canada, which harmed the operations of a foreign
investor active in the waste treatment sector. As part of the relevant context for the
interpretation of article 1102 of the NAFTA, the tribunal referred to:
[T]he various provisions of the NAFTA, its companion agreement the NAAEC and
principles that are affirmed by the NAAEC (including those of the Rio declaration).
The principles that emerge from that context, to repeat, are as follows…states have
the right to establish high levels of environmental protection. They are not obliged
to compromise their standards merely to satisfy the political or economic interests
of other States…states should avoid creating distortions to trade…environmental
protection and economic development can and should be mutually supportive.160
The tribunal concluded eventually that Canada had indeed breached the NAFTA, but its
reference to certain applications of the prevention principle (eg establishing high levels (p.
133) of environmental protection) illustrates how the latter can be relevant for the
settlement of investment disputes.

4.7. Court of Justice of the European Union
The prevention principle has also featured in the jurisprudence of the Court of Justice of the
European Union (‘CJEU’). In a decision prompted by a referral by a British court, Air
Transport Association America v. Secretary of State for Energy and Climate Change,161 the
Court examined the legality of preventive measures applicable to areas beyond national
jurisdiction.
The case concerned the extension of the Emissions Trading Directive162 to aviation and,
more specifically, to flights departing or landing in EU territory. The companies operating
such flights were required to present carbon allowances for emissions produced beyond EU
territory, in international air space. The Court upheld the legality of the measure. Although
it did not discuss the prevention principle explicitly, for present purposes, the extension of
the EU Emissions Trading System (‘EU ETS’) could be construed as a measure to prevent
environmental harm beyond national jurisdiction. Of course, such interpretation would not
be entirely accurate as emissions of carbon dioxide have a global impact, irrespective of
where they were produced. Therefore, the harm is occurring not just beyond national
jurisdiction but everywhere, by reason of the contribution of such emissions to climate
change.
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4.8. Domestic courts
The customary prevention principle has been discussed in some domestic cases concerning
environmental harm. In the Reinwater case, before Dutch courts, the principle sic utere tuo
(no-harm) was recognized by a Rotterdam court of first instance as a sufficient basis to hold
the defendant, the mining company Mines de Potasse d’Alsace, liable for having discharged
saline waste into the Rhine.163 Although the finding was reversed by the Appeals Court of
The Hague, on the grounds that the principle cannot be applied in the relations between
private parties,164 the case provides an early illustration of the jurisprudential relevance of
the customary prevention principle.
The principle has also been invoked before the federal courts of the United States. In Amlon
Metals v. FMC,165 the plaintiffs alleged that the shipping of copper waste residues
containing dangerous chemicals from the US to the UK amounted to a violation of the
customary prevention principle reflected in Principle 21 of the Rio Declaration. This claim
was rejected on the grounds that the Stockholm principles:
do not set forth any specific proscriptions, but rather refer only in a general sense
to the responsibility of nations to ensure that activities within their jurisdiction do
not cause damage to the environment beyond their borders.166
(p. 134) Another case where the prevention principle, in the formulation of Principle 2 of
the Rio Declaration, was invoked is Aguinda v. Texaco.167 The case concerned a claim
brought by Ecuadorian plaintiffs for environmental harm caused by Texaco. The District
Court seemed initially sympathetic to the claim, denying Texaco’s motion to dismiss and
considering that further discovery had to be ordered to assess whether Texaco had
breached customary international law. However, the case was subsequently dismissed on
the grounds that Ecuadorian courts were the proper forum.

III) Relations with Other Principles
1. Overview
As a foundational principle of international environmental law, prevention acts as the
bedrock on which other principles and rules are based. The location of Principle 2 at the
beginning of the Rio Declaration highlights the fact that several other principles are
extensions or more specific implementations of Principle 2.

2. Prevention and cooperation
Some commentators have expressed the view that ‘[i]f due diligence is the first rule of
transboundary environmental risk management, cooperation is the second’.168 Prevention
and cooperation are indeed closely linked given their common origin in good
neighbourliness considerations. Their connection predates the recognition of prevention as
a principle of international environmental law. Much as the no-harm rule emerged to
preserve the territorial integrity of a neighbouring State, a duty of cooperation also
emerged to facilitate the management of shared natural resources.
The idea of cooperation largely developed in the law of international watercourses. As early
as 1929, the Permanent Court of International Justice reasoned in the River Oder case that
a ‘community of interest’ in navigation among all riparian States was required, based on
equality of rights over the whole navigable course of the river without accepting ‘any
preferential privilege of any one… State in relation to the others’.169 The concept of
‘community of interest’ entails that cooperation is required in order to take into account the
interest of all the States concerned. An obligation to consult riparian States when exploiting
the shared resources is one expression of such understanding. In the Lac Lanoux case, for
instance, the tribunal recognized that while France could carry out diversion works entirely
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within its own territory, it had an obligation to consult Spain and to safeguard its rights in
the watercourse.170
The expressions of cooperation have evolved significantly since then. The close link
between prevention and cooperation is made clear in the ILC Prevention articles. The
prevention obligation stated in article 3 is subsequently implemented by article 4, which
requires States to ‘cooperate in good faith…in preventing significant transboundary harm
or at any event in minimizing the risk thereof’. This close relationship was highlighted in (p.
135) the ITLOS MOX Plant case in which the Tribunal held that ‘the duty to co-operate is a
fundamental principle in the prevention of pollution of the marine environment under Part
XII of the Convention and general international’171 as well as in the Pulp Mills case where
the Court held that the parties had an obligation to inform172 and notify173 in order to
cooperate in a successful manner to ‘jointly manage the risks of damage to the
environment’.174

3. Prevention and the requirement to conduct an environmental
impact assessment
Principle 17 of the Rio Declaration concerning the requirement to conduct an EIA makes a
direct reference to the obligation to prevent significant damage to the environment. Despite
some scepticism in legal commentary as to the specificity of the obligations arising from the
prevention principle,175 it is now well-established that, at the very least, prevention
requires the conduct of a prior EIA. The connection between prevention and its expression
through the EIA requirement is further acknowledged in the codification work conducted by
the ILC176 and the ILA.177
Moreover, in the Pulp Mills case, after noting that the requirement to carry out an EIA in a
transboundary context had become part of customary law, the ICJ noted that:
due diligence, and the duty of vigilance and prevention which it implies, would not
be considered to have been exercised, if a party planning works liable to affect the
régime of the river or the quality of its waters did not undertake an environmental
impact assessment on the potential effects of such works.178
Subsequently, the ITLOS Seabed Chamber broadened the application of the EIA
requirement to the global commons on the basis of the ICJ’s comment on the relationship
between prevention and EIA.179

4. Prevention and precaution
After its recognition in the Rio Declaration, the precautionary approach has received much
attention.180 The relationship between prevention and precaution can be interpreted in
different ways.
Precaution can be understood as an extension of the obligation of prevention. In this sense,
both concepts follow the same logic of harm avoidance and precaution is considered to be a
more advanced form of the idea of prevention, advocating prudence even in cases of
scientific uncertainty.181 The ITLOS Seabed Chamber has followed this line of reasoning (p.
136) when noting that both prevention and precaution are expressions of the States’ due
diligence duty. According to the Chamber, like prevention, precaution:
is also an integral part of the general obligation of due diligence of sponsoring
States, which is applicable even outside the scope of the [Nodules] Regulations. The
due diligence obligation of the sponsoring States requires them to take all
appropriate measures to prevent damage that might result from the activities of
contractors that they sponsor. This obligation applies in situations where scientific
evidence concerning the scope and potential negative impact of the activity in
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question is insufficient but where there are plausible indications of potential
risks.182
Given the close proximity between the two principles, some commentators have argued
precaution is the cornerstone of international environmental law because an obligation of
precaution would inevitably imply an obligation of prevention.183 However, despite their
similarities, the two norms operate in distinct spheres.184 On the one hand, prevention is a
legal principle that aims to better respond to the notion of ‘risk’ (a negative outcome the
probability of which can be assessed). On the other hand, precaution emerged out of the
realization that it is not always possible to assess the consequences of some activities in
advance (particularly whether an activity entails even a small probability of serious or
irreversible damage) and that such uncertainties cannot be an excuse for inaction.
The relationship between the two principles is well captured in the 2012 report of the ILA
on Legal Principles relating to Climate Change:
In EU environmental law, the prevention principle and the precautionary principle
are widely understood as elements of one principle, in that they form part of a
continuum. Locating a dispute on the precaution-prevention continuum depends on
the extent of scientific uncertainty; only when there is very strong scientific
evidence will the prevention principle be engaged… In international law, it appears
that the prevention principle and the precautionary principle are regarded as two
different principles, having a different legal background, although in some cases
working along a continuum.185
It must be added that what the Report characterizes as a ‘different legal background’
introduces a very important distinction between the two principles. Simply stated, while the
customary grounding of prevention is well-established, that of precaution remains
controversial.

IV) Assessment
The prevention principle is in many ways the cornerstone of modern international
environmental law. Its grounding in both customary and treaty law is uncontroverted and its
operation as an architectural, interpretive and decision-making norm is well-established.
The three main challenges it faces help to understand both its foundational role and its
limitations.
(p. 137) The first challenge is one of specificity. The broad formulation of the prevention
principle in customary international law allows for significant controversy in its actual
implementation. In customary law, its main expressions are the duty of cooperation and the
requirement to conduct an environmental impact assessment, which are analysed in detail
in other chapters of this volume.186 There are, in addition, numerous treaties and
codification initiatives spelling out the contents of the prevention principle both in a
transboundary and a global context. In addition, there is some authority for the proposition
that the prevention obligation also applies in a purely domestic context.
The second challenge comes from the nature of environmental problems, which normally
entail a significant measure of scientific uncertainty. Whereas the sphere of operation of the
prevention principle is risk, its impact on questions subject (at a given point in time) to
scientific uncertainty remains limited. In this regard, the precautionary approach/principle
adds a useful contribution to preventive efforts, requiring or authorizing States to take
action despite the lack of sufficient information. Precaution performs, in many ways, a
scouting function, mapping future threats that, once known, enter the realm of prevention.
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By way of illustration, the international legal regime on climate change, which was initially
premised on the precautionary principle, is nowadays an example of preventive action.
The third challenge concerns differentiation. Principle 2 of the Rio Declaration sought to
capture this fundamental consideration by adding a reference to the ‘developmental
policies’ of States. Yet, such a reference is insufficient to capture the extent to which
differentiation weighs on domestic, regional, and global efforts to protect the environment.
Principle 2 must therefore be read as the driver of international environmental law within a
Declaration that also addresses distributional questions, among different stakeholders
(primarily developing and developed States) but also among different considerations (social,
economic, and environmental). Whereas Principle 2 guides the development of international
environmental law as a branch of international law, the Rio Declaration in its entirety
recalls that environmental protection is not merely a branch but a perspective to be
integrated in all human activities, according to appropriate distributional criteria.
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