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(p. 403) 19.  Principle 15

Precaution

Principle 15
In order to protect the environment, the precautionary approach shall be widely applied by 
States according to their capabilities. Where there are threats of serious or irreversible 
damage, lack of full scientific certainty shall not be used as a reason for postponing cost- 
effective measures to prevent environmental degradation.
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I)  Origins and Rationale of the Principle
Principle 15 of the Rio de Janeiro Declaration (1992) on the obligation to adopt a 
precautionary approach1 comes as a new addition to the principles enshrined earlier on into 
the Stockholm Declaration on the Human Environment (1972).2 According to Principle 15 of 
the Rio Declaration, the absence of scientific uncertainty regarding the existence or extent 
of a risk should not delay the adoption of measures of environmental protection. 
Accordingly, anticipated action is justified even though the likelihood of environmental 
damage occurring remains uncertain.

At the domestic law level, the origins of the precautionary principle can be found in the 
national legal system of the then Federal Republic of Germany, in the form of the 
Vorsorgeprinzip, which emerged in the early 1970s as national measures were taken on to 
limit threats to the environment.3 The application of the principle at the international level 
started in the mid-1980s. The inclusion of Principle 15 in the Rio Declaration reflects a 
logical development in the evolution of the concept within international environmental law.

Ten years before the Rio de Janeiro Conference (United Nations Conference on 
Environment and Development—UNCED, 1992), the rationale of precaution had made its 
first appearance in an international document, namely, the 1982 World Charter for Nature, 
which read:

Activities which are likely to pose a significant risk to nature shall be preceded by 
an exhaustive examination; their proponents shall demonstrate that expected 
benefits outweigh potential damage to nature, and where potential adverse effects 
are not fully understood, the activities should not proceed.4

The idea of precaution then spread into the field of the protection of the marine 
environment. The Preamble to the 1984 Ministerial Declaration of the International 
Conference on the Protection of the North Sea highlighted the importance of anticipatory 
action despite scientific uncertainty by providing that States ‘must not wait for proof of 
harmful (p. 405) effects before taking action’.5 Three years later, the 1987 Ministerial 
Declaration of the Second North Sea Conference made an explicit reference to precaution 
by providing that ‘in order to protect the North Sea from possibly damaging effects of the 
most dangerous substances, a precautionary approach is necessary’.6

1

2

3

4

5
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The precautionary principle was also recommended by the United Nations Environment 
Programme (‘UNEP’) Governing Council in 1989 to promote the prevention and elimination 
of marine pollution.7 The fact that the precautionary principle began to thrive in the field of 
marine protection is linked to the fact that damage to oceans and seas is often costly and 
irremediable. In addition, the emergence of the precautionary principle coincided with the 
adoption of the 1982 United Nations Convention on the Law of the Sea8 (‘UNCLOS’), that 
is, at a time of intense interest for the protection of the marine environment and, more 
generally, for all issues of a maritime nature.

Similarly, the uncertainty surrounding the damage caused by atmospheric pollution also 
contributed to the emergence of the precautionary principle in international environmental 
law. Indeed, the first treaty regime that explicitly referred to precaution was the 1985 
Vienna Convention for the Protection of the Ozone Layer9 and further developed by its 1987 
Montreal Protocol.10 Last but not least, the principle was consecrated by the 1990 Bergen 
Ministerial Declaration on Sustainable Development in the Economic Commission for 
Europe Region held in advance of UNCED which read:

In order to achieve sustainable development, policies must be based on the 
precautionary principle. Environmental measures must anticipate, prevent and 
attack the causes of environmental degradation. Where there are threats of serious 
or irreversible damage, lack of full scientific certainty should not be used as a 
reason for postponing measures to prevent environmental degradation.11

The Bergen Declaration was central to the development of precaution into a key legal 
concept: it affirmed the general applicability of the principle to all fields of international 
environmental law and provided decision-makers with a first legal definition of precaution. 
It is this provision that was to be used as a first draft for negotiations over the inclusion of 
the precautionary principle in the Rio Declaration and thus played a key role in the 
consecration of the principle in international environmental law.

The emergence of the precautionary principle is the result of two key changes in 
environmental policy in the 1980s. First, a new attitude towards the existence of risks 
emerged during the decade.12 While consciousness about the need to provide a legal 
framework in (p. 406) order to prevent environmental risks grew in the 1960s–1970s, the 
perception of risks13 was transformed in the 1980s, with the new awareness that human 
activities might create new risks for the environment that science could not yet anticipate. 
The necessity to anticipate risks became increasingly manifest, as man continued to engage 
in evermore hazardous activities. Adopting a precautionary approach with regard to issues 
such as CFCs, GMOs, or hormone-disrupting chemicals, became necessary to avoid 
environmental and health disasters.

Secondly, an increased awareness of the role played by science in framing environmental 
issues also explains the rise of the precautionary principle. Risk evaluation being at the 
heart of international environmental law, it is undeniable that ‘[s]cience is the linchpin 
around which environmental law is organised’.14 While the precautionary principle marks 
an increased awareness that law—national and international—has to welcome science 
within its realm, it also came with an increased ‘awareness of scientific uncertainties 
surrounding the issue at stake’.15 As a result, ‘[t]he growth of scientific knowledge came to 
be appreciated with the awareness of human fallibility’16: as a result, law has to adapt to 
the inherent limitations brought about by the ‘humane ends of knowledge’.17 In sum, both a 
transformed attitude towards risks and towards science contributed to the emergence of 
the precautionary principle in the 1980s and its consecration in the Rio Declaration of 1992.
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II)  The Principle as Enshrined in the Rio Declaration
1.  Preparatory work and context
The precautionary principle was first envisaged by the Preparatory Committee (PrepCom) 
of the Rio Conference as applicable with regards to the protection of the marine 
environment—a logical development given the key role played by the principle in this field 
in the previous decade. PrepCom I thus discussed the ‘[p]romotion and application of the 
precautionary approach, as appropriate, and use of incentives and disincentives to promote 
clean production methods to combat marine pollution’18 while PrepCom II opened up the 
application of precaution to waste management19 and freshwater resources.20

PrepCom III saw a great variety of proposals made regarding the ‘precautionary principle 
and prior assessment’.21 As a result, the proposals concerning precaution were first made 
in relation to the obligation to carry out an environmental impact assessment, but a (p. 407) 
free-standing precautionary principle—independent from the idea of prior assessment— 
then appeared preferable.22 While the need to adopt a precautionary approach was 
recognized, the transformation of the precautionary logic into a legal obligation remained a 
challenge. In this respect, attitudes toward scientific uncertainty were worded in different 
ways. For instance, the Soviet (later Russian) proposal considered that ‘[a]ny type of 
economic or other activity whose environmental consequences are unpredictable is 
inadmissible’,23 while the proposal of the European Economic Community (recalling the 
Bergen Declaration, discussed earlier) was more moderate. This latter, used as basis for 
negotiations, read as follows:

Environmental measures must anticipate, prevent and attack the causes of 
environmental degradation, and where there are threats of serious or irreversible 
damage, lack of full scientific certainty should not be used as a reason for 
postponing measures to prevent environmental degradation. Proposed activities 
which are likely to have a significant adverse effect on the environment shall not be 
undertaken without prior assessment of the environmental risks.24

PrepCom IV worked on improving the formulation.25 The reference to a ‘precautionary 
principle’ was replaced by the more consensual ‘precautionary approach’. Despite the fact 
that the PrepCom had first envisaged precaution as a principle, negotiators discarded 
suggestions to promote precaution as a ‘principle’, and preferred to reach consensus over 
the term ‘approach’. In addition, a reference to State capabilities and the necessity to take 
cost-effective measures was added to the phrasing of the Bergen Declaration—in line with 
the focus of the Rio Conference on the linkage between environmental and developmental 
issues.26 In sum, the wording of Principle 15 is reflective of the consecration of the 
precautionary approach within international environmental law and of the Rio concerns for 
the environment-development nexus.

2.  Scope and dimensions
2.1.  The many faces of precaution
2.1.1.  Justification or obligation?
As a result of the broad formulation provided by Principle 15, the precautionary principle 
came to be interpreted in different ways. Commentators usually distinguish between 
several versions of the principle,27 which require different levels of commitment towards 
precaution on the part of States. It is undeniable that Principle 15 acts as a reason not to (p. 
408) postpone action and to counter claims that regulation should only occur when a real 
risk is proven. But the precautionary principle has at times moved beyond this approach. It 
is clear that, given its consecration in international environmental instruments, Principle 15 
could also be understood not only as a justification not to postpone action but potentially as 
an obligation to take action despite the absence of conclusive evidence regarding the harm 
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an activity may cause to the environment. This is how some treaties have spelled out the 
idea of precaution, sometimes moving from a prevention-based to a precaution-based 
approach.28

2.1.2.  Precaution and prudence
Principle 15 can be conceptualized as a ‘very general rule of conduct of prudence’.29 The 
Commission on Sustainable Development considered that ‘[a]t a general level the principle 
is understood to mean that States should act carefully and with foresight when taking 
decisions which concern activities that may have an adverse impact on the environment.’30 

Understanding precaution as a rule of prudence creates a parallel with the obligation of due 
diligence, requiring States to take all the necessary steps to protect the environment. As 
observed by the Seabed Chamber of the International Tribunal on the Law of Sea 
(‘ITLOS’),31 the obligation of due diligence includes an obligation to follow a precautionary 
approach as it requires States to take into account scientific uncertainty in their decision- 
making processes. It follows that the obligation of precaution is also implicitly present in 
broader obligations of environmental protection.

For instance, article 20 of the United Nations Convention on the Law of the Non- 
Navigational Uses of International Watercourses (‘New York UN Watercourse Convention’), 
which states that ‘[w]atercourse States shall, individually or jointly, protect and preserve 
the ecosystems of international watercourses’,32 implies an obligation of due diligence and 
thus of precaution in its broad sense. The commentary to article 20 of the draft of the 
International Law Commission (‘ILC’) that served as the basis for the adoption of the 
Convention, mentions, in effect, that ‘[t]he obligation to protect the ecosystems of 
international watercourses is thus a general application of the principle of precautionary 
action’.33 This comment is based on the assumption that the general obligation to protect 
ecosystems requires the application of the precautionary principle.

(p. 409) This obligation would also apply to article 192 of UNCLOS, which is very similar to 
article 20 of the New York UN Watercourse Convention: therefore, the general obligation to 
protect the marine environment irrespective of the location of harm can be interpreted as 
including an obligation to follow a precautionary approach. In sum, the precautionary 
approach, when understood as a broad obligation of prudence, finds an implicit place in 
provisions regarding the protection of ecosystems and in the obligation of due diligence.
2.1.3.  Precaution and the burden/standard of proof
Finally, another interpretation of precaution could shift the burden of proof by requiring the 
proponent of the activity to demonstrate that it will not cause harm to the environment. 
Traditionally the burden of proof requires that the party opposing an activity prove that it 
causes or is likely to cause environmental harm. But it has been pondered in expert writing 
that the precautionary approach requires a reversal of the burden of proof or at least a 
lowering of the standard of proof in international litigation.34

The reason underlying this position is of a practical nature: the necessary information to 
prove the likelihood of environmental harm is often in the hands of the entity carrying out 
the harmful activity, not of the other party. But this position has so far not been clearly 
admitted in the jurisprudence. In the Pulp Mills on the River Uruguay case, for example, the 
International Court of Justice (‘ICJ’) considered that ‘while a precautionary approach may 
be relevant in the interpretation and application of the treaty agreed between both States it 
does not follow that it operates as a reversal of the burden of proof.’35

Yet, State practice is changing. It has recently been pointed out that this trend ‘is beginning 
to be supported by state practice, even if it still falls short of having sufficient support to 
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allow it to be considered a rule of general application’.36 Similarly, the International Law 
Association (‘ILA’) Report on legal principles relating to climate change highlighted that:

there is some State practice to indicate that a form of burden shifting may be 
required by the precautionary principle, in that sense that the mere presumption of 
irreversible harm may be sufficient to trigger precautionary measures.37

Even if the precautionary principle does not bring about a complete reversal of the burden 
of proof in all cases, it is increasingly understood to bring about a shifting of the burden of 
proof to those who plan or conduct activities that ‘may cause long-term serious or 
irreversible harm’, as stated in the ILA New Delhi Declaration of Principles on Sustainable 
Development.38

(p. 410) 2.2.  Triggering thresholds
The pervasive references to probability (‘may’), time-span (‘long-term’) or seriousness 
(‘serious’ or ‘irreversible’) to specify the operation of the precautionary principle raise, of 
course, the difficult question of what the triggering thresholds should be. The wording of 
Principle 15 of the Rio Declaration differs in this respect from that of Principle 4 of the ILA 
New Delhi Declaration. Principle 15 hides the probabilistic question behind the obscure 
expression ‘where there are threats’, and does not qualify the serious or irreversible 
character of the damage by the additional specification ‘long-term’ used by Principle 4. In 
one case and the other, the ambiguity as to the proper province of the precautionary 
principle remains.

This difficulty was identified by the Seabed Chamber of the ITLOS in its 2011 Advisory 
Opinion on the Area, wherein it noted, in effect, that

while the first sentence of Principle 15 seems to refer in general terms to the 
‘precautionary approach’, the second sentence limits its scope to threats of ‘serious 
or irreversible damage’ and to ‘cost-effective’ measures adopted in order to prevent 
‘environmental degradation’.39

It thus highlighted the fact that the precautionary approach only applies when certain 
conditions are met. The next question concerns the criteria that trigger the application of 
the precautionary principle. Four elements are relevant for the implementation of Principle 
15.

First, according to Principle 15, the precautionary principle applies only to threats of 
‘serious or irreversible damage’. This threshold, however, varies significantly, depending on 
the instrument in question. A treaty may require ‘significant’ harm,40 ‘reasonable grounds 
for concern’,41 or completely omit this criteria.42

Secondly, the notion of ‘uncertainty’ at the heart of the principle is not defined, thereby 
leaving open the question of the level of scientific uncertainty necessary to trigger 
precaution. Does uncertainty mean insufficient, inconclusive, or imprecise information?43 Is 
any scientific evidence required to justify precaution, and if so, how much evidence is 
necessary? The practice of the Court of Justice of the European Union, under European law, 
suggests that insufficiency, inconclusiveness, or imprecision may not as such be a bar to the 
operation of the precautionary principle:

Where it proves to be impossible to determine with certainty the existence or extent 
of the alleged risk because of the insufficiency, inconclusiveness or imprecision of 
the results of studies conducted, but the likelihood of real harm to public health 
persists should the risk materialise, the precautionary principle justifies the 
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adoption of restrictive measures, provided they are non-discriminatory and 
objective.44

(p. 411) Thirdly, economic considerations also play a role in the implementation of the 
precautionary principle. Principle 15 mentions that precautionary measures need to be 
‘cost-effective’. The criteria of cost-effectiveness is not always present in the various 
formulations of the principle. Some exclude this criterion on the ground that the 
precautionary approach should act in opposition to a cost-benefit analysis. Even when 
admitted as part of ‘risk management’ processes, the requirement of cost-effectiveness 
remains vague and open to interpretation. It appears that cost-effectiveness would include 
not only economic considerations but also other considerations, ‘such as the efficacy of 
possible options and their acceptability to the public’.45 Such interpretation—it should not 
pass unnoticed—empowers decision-makers with the duty to assess cost-effectiveness on 
the basis of elements difficult to quantify, like public perceptions of risk.

Fourthly, Principle 15 introduces a caveat on the requirements of the precautionary 
approach, which ‘shall be applied’ by States but only ‘according to their capabilities’. It 
thereby creates a relative obligation of precaution based on the level of development but 
leaves open the question of the extent to which the level of development can be a 
justification for inaction.

2.3.  Legal nature
2.3.1.  Principle or approach?
There is no agreement regarding the nature of Principle 15 in international law. The 
phrasing of the principle itself is somewhat paradoxical: while enlisted as a ‘principle’, the 
wording of the provision speaks of a ‘precautionary approach’. Both terms—‘principle’ and 
‘approach’—are frequently used to describe the nature of the obligation of precaution in 
international law. As a result, there is some controversy as to whether the differing 
denominations of the term have an impact on its legal nature. Both terms are sometimes 
used interchangeably in the same international document and some commentators have 
argued that no distinction between the two terms is necessary.46 They are sometimes even 
combined to make a ‘principle of the precautionary approach’.47

Yet, the two terms have distinct implications and the use of one over the other is not 
without consequences. The distinction between a ‘principle’ and an ‘approach’ lies in the 
normative character of the concept and in its potential role in international law. Taken as a 
‘principle’, precaution leads to the creation of norms of conduct regarding potential harm in 
a context of scientific uncertainty. ‘General principles’ of law, set forth under article 38(1)(c) 
of the ICJ Statute, transcend norms and rules, in informing and conforming these latter, and 
guiding their intepretation and application.48 They are ‘basic pillars of the international 
legal system [that] give expression to the idée de droit, and furthermore to the idée de 
justice, reflecting the conscience of the international community’.49 In this respect, 
precaution must be understood as reflecting the ‘conscience of the international (p. 412) 
community’ regarding the need for environmental protection and its realization of the 
limitations of human knowledge.

The term ‘approach’, on the other hand, is less normative in content, leaving room for the 
States’ discretion to undertake precautionary actions at national level. Such a perspective 
was highlighted by the arbitral tribunal of the Indus Waters Kishenganga Arbitration which 
refused in its Final Award to adopt a precautionary approach, on the basis that it would 
thus ‘assume the role of policymaker in determining the balance between acceptable 
environmental change and other priorities’.50 An ‘approach’ operates more as advice to 
national governments rather than conforming norms of conduct at international law level. 
The focus is, thus, rather on promoting a certain degree of ‘flexibility’.51 The fact remains 
that the distinction between the two terms is difficult to capture.52 Whilst the term 
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‘precautionary approach’ seems to be preferred by US policy-makers, EU institutions refer 
to a ‘precautionary principle’.53 But, as rightly noted in expert writing, this distinction in 
the debate over precaution discloses ‘different attitudes to risk rather than fundamentally 
different appreciations of the importance of taking scientific uncertainty into account’ in 
decision-making.54 In sum, the debate over precaution points to the existence of distinct 
concepts of risk management without compromising the key role it plays in international 
law.
2.3.2.  Legal basis
Like the debate over the nature of Principle 15, the legal basis of the precautionary 
principle is a matter of much controversy and debate. The principle has undeniably gained 
considerable weight since its formulation at the Rio de Janeiro Conference. In effect, the 
precautionary principle has become prevalent in State practice: it has been incorporated in 
a large number of preambles and operative articles of international agreements and is 
regularly invoked by parties to international disputes. Overall, it enjoys a prominent place 
in international environmental law.55 In addition, the principle has been widely 
implemented through national legislation and is regularly mentioned in national judicial 
decisions. Yet, its specific content and grounding remain controversial, as perceptions of 
the notion of risk and uncertainty vary considerably.

This being so, one must not overlook the fact that the States parties to recent disputes 
before the ICJ have not questioned the existence or core content of the principle. Such is 
the case for Uruguay, the defendant in the Pulp Mills case, where Argentina referred 
specifically to the precautionary principle; such is also the case for Japan, the defendant in 
the case of Whaling in the Antarctic, where Australia based its claim largely on the 
precautionary principle. In both the Pulp Mills and the Whaling in the Antarctic cases I 
deemed it fit to dwell upon the relevance of the precautionary principle, in the 
circumstances of each cas d’espèce.56

(p. 413) Moreover, some domestic judicial decisions lend support to the customary basis of 
the precautionary principle in international law, with specific reference to Principle 15 of 
the Rio Declaration. By way of illustration, the Supreme Court of Pakistan has noted, in 
connection with the normative value of Principle 15, that:

Without framing a law in terms of the international agreement the covenants of 
such agreement cannot be implemented as a law nor do they bind down any party. 
This is the legal position of such documents, but the fact remains that they have a 
persuasive value and command respect. The Rio Declaration is the product of hectic 
discussion among the leaders of the nations of the world and it was after 
negotiations between the developed and the developing countries that an almost 
consensus declaration had been sorted out. Environment is an international 
problem having no frontiers creating transboundary effects. In this field every 
nation has to cooperate and contribute and for this reason the Rio Declaration 
would serve as a great binding force and to create discipline among the nations 
while dealing with environmental problems.57

In a similar vein, in the Vellore Citizens Welfare Forum case, the Supreme Court of India 
has observed that:

we have no hesitation in holding that the Precautionary Principle…[is] part of the 
environmental law of the country…Even otherwise once these principles are 
accepted as part of the Customary International Law there would be no difficulty in 
accepting them as part of the domestic law. It is almost an accepted proposition of 
law that the rules of Customary International Law which are not contrary to the 
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municipal law shall be deemed to have been incorporated in the domestic law and 
shall be followed by the courts of law.58

Still another indication of the growing support for this principle in domestic case-law can be 
found in the decision of the Supreme Court of Canada in the Spraytech case, where the 
Court implied that the precautionary principle has a customary law basis in the light of 
which domestic law had to be interpreted.59

It is in this context that one is to understand the remarks made by the Seabed Chamber of 
the ITLOS in its 2011 Advisory Opinion on the Area:

The Chamber observes that the precautionary approach has been incorporated into 
a growing number of international treaties and other instruments, many of which 
reflect the formulation of Principle 15 of the Rio Declaration. In the view of the 
Chamber, this has initiated a trend towards making this approach part of customary 
international law.60

The Chamber thus recognizes the controversial nature of the principle but, at the same 
time, it stresses that the customary process in this respect is already in progress. In 
addition to the above authorities, there is also support for the proposition that the 
precautionary principle is a regional customary norm in the EU. Indeed, the precautionary 
principle is enshrined at the very heart of EU law. It has been embodied in article 191 of the 
Treaty on the Functioning of the European Union61 and in secondary legislation. In 2000, 
the (p. 414) European Commission recognized in a communication on the PP that the 
application of the precautionary principle is a ‘key tenet of [Community] policy’.62

3.  Normative impact
3.1.  Overview
Principle 15 is a general formulation of precaution applicable to all fields of environmental 
law.63 As a result, precaution has thrived in various fields and can be found in a variety of 
international instruments. The precautionary principle has been incorporated in some sixty 
multilateral agreements64—universal and regional environmental agreements, as well as 
agreements governing other matters.

3.2.  Precaution and the marine environment
The precautionary principle has thrived in its field of origin, that of marine protection. 
Given that data collected on marine pollution was abundant but difficult to interpret, the 
precautionary principle emerged as a key concept in this field. While UNCLOS, adopted in 
1982, was negotiated before the emergence of the principle and thus does not provide for a 
precautionary approach, the Fish Stocks Agreement mentions the precautionary approach. 
Its article 5(c) makes the precautionary approach one of the general principles of the 
Agreement and article 6 gives very detailed guidelines regarding the ‘application of the 
precautionary approach’.65

The 1996 Protocol to the London Dumping Convention also builds on the development of 
the precautionary principle in international law. By prohibiting the dumping into the sea of 
any material unless otherwise stated instead of listing materials which cannot be dumped— 
the approach chosen by the 1972 London Dumping Convention,66 the aim of the Protocol is 
to make sure that the dumping of materials for which proof of harm has not be ascertained 
is illegal. As a result, the Protocol makes the precautionary approach the first of its ‘general 
obligations’ listed in article 3.67
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The precautionary principle is also present in many regional law of the sea treaties, 
including the 1992 OSPAR Convention,68 the 1992 Convention on the Protection of the 
Marine Environment of the Baltic Sea Area,69 and the 2003 Framework Convention for the 
Protection (p. 415) of the Marine Environment of the Caspian Sea.70 The success of the 
principle in the field of marine protection is exemplified in a striking manner in the recent 
Rio+20 document which mentioned the precautionary principle only in the section on 
oceans and seas.71

3.3.  Precaution and watercourses
The precautionary principle is also represented in the field of watercourse protection, and 
can be found in numerous regional conventions, including the 1992 UNECE Convention on 
the Protection and Use of Transboundary Watercourses and International Lakes,72 the 1994 
Convention on Co-operation for the Protection and Sustainable Use of the River Danube,73 

the 1994 Agreement on the Protection of the Rivers Meuse and Scheldt74 and the 1998 
Convention on the Protection of the Rhine.75

Although the New York UN Watercourse Convention does not directly mention precaution, 
the ILC Draft Articles on Watercourses which served as the basis for negotiations mention 
in their commentaries the necessity to apply the precautionary principle ‘to protect the 
ecosystems of international watercourses’.76 As a result, it hints at the existence of an 
obligation of precaution at the universal level in the field of watercourse protection.

3.4.  Precaution and the atmosphere
Concerns over the protection of the atmosphere had also contributed to the emergence of 
the precautionary principle, which found its way into treaty law via the Vienna Convention 
and the Montreal Protocol. The precautionary principle was then included also in the 1992 
UN Framework Convention on Climate Change.77 In addition, the Convention on Long- 
Range Transboundary Air Pollution,78 adopted before the emergence of precaution, has also 
been updated via its Protocols that affirm the importance of the precautionary approach.79

(p. 416) 3.5.  Precaution and chemicals
The precautionary principle is also present in the field of hazardous activities which carry 
significant risk of environmental damage and for which scientific assessments can be time- 
consuming and expensive. In this respect, the 2001 Stockholm Convention on Persistent 
Organic Pollutants set precaution as its objective in the Preamble80 and in article 1: 
‘Mindful of the precautionary approach as set forth in Principle 15 of the Rio Declaration on 
Environment and Development, the objective of this Convention is to protect human health 
and the environment from persistent organic pollutants’. For its part, the 2003 UNECE 
Protocol on Pollutant Release also reaffirms Principle 15 twice in its text.81 However, it is 
noticeable that the principle has not yet secured a strong place in waste management82 and 
is not enshrined in agreements dealing with nuclear energy.

3.6.  Precaution and biodiversity
The necessity to conserve biodiversity despite a lack of data and understanding of the 
functioning of ecosystems has contributed to the development of the precaution principle in 
the field of biodiversity. The 1992 Convention on Biological Diversity, adopted at UNCED, 
affirms precaution in its Preamble: ‘where there is a threat of significant reduction or loss 
of biological diversity, lack of full scientific uncertainty should not be used as a reason for 
postponing measures to avoid or minimize such a threat’. The principle has also been 
adopted in several agreements on the conservation of migratory species.83

Furthermore, the risk represented by the use of GMOs to the environment and human 
health has gathered momentum at the international level. As a result, the principle of 
precaution has been placed at the heart of the 2000 Cartagena Protocol on Biosafety to the 
Convention on Biological Diversity which reaffirms Principle 15 and authorizes Parties to 
refuse to import living modified organisms on a precautionary basis.84 Also relevant in this 
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connection is the 1994 Agreement on the Application of Sanitary and Phytosanitary 
Measures.85

3.7.  Precaution and the ILC Prevention Articles
More generally, although precaution is not explicitly mentioned in the ILC Prevention 
Articles, the commentaries to the articles do consider that Principle 15 is relevant for the 
implementation of article 7 on risk assessment and the implementation of article 10(c). 
Specifically, they list ‘the risk of significant harm to the environment and the availability (p. 
417) of means of preventing such harm, or minimizing the risk thereof or restoring the 
environment’ as one of factors that States should take into account to achieve an equitable 
balance of interests with other States which might be affected by transboundary harm. The 
Prevention Articles thus indirectly include an obligation to follow a precautionary approach 
when cooperating with other States in order to prevent transboundary damage.

4.  Jurisprudential developments
4.1.  Overview
Given its uncertain normative status, the precautionary principle has given rise to a 
cautious approach in international jurisprudence. While the principle is regularly invoked 
before international courts and tribunals, international adjudicatory bodies have broadly 
remained cautious with regard to explicitly recognizing the normative status of the 
principle. At the same time, a number of dissenting and separate opinions regularly lament 
the cautious approach privileged by international courts and tribunals, thereby revealing a 
lack of consensus regarding the applicability of the precautionary principle.

4.2.  International Court of Justice
In contrast with its stance on the prevention principle,86 the ICJ has been reluctant to give a 
role to the precautionary principle in its jurisprudence. The precautionary principle was 
first invoked in front of the Court in the second Nuclear Tests case, a few years after its 
consecration at the Rio Conference.87 New Zealand relied extensively on the principle,88 

describing it as ‘a very widely accepted and operative principle of international law’ that 
shifted the burden of proof to France to prove that the tests would not result in 
environmental damage.89 The status of the principle was challenged by France.90 The ICJ 
itself did not refer to the precautionary principle in its judgment.

Likewise, while precaution was invoked by Hungary and Slovakia in the Gabčíkovo- 
Nagymaros case, the ICJ did not recognize the precautionary principle as one of customary 
international environmental law, and declined to declare that the principle could override 
the obligations of the treaty at issue. Although it recognized that Hungary’s concerns for its 
environment could be considered as an ‘essential interest’ of the State, the ICJ found that 
‘the peril claimed by Hungary was to be considered in the long term, and, more importantly, 
remained uncertain’ and refused to apply the precautionary principle to the case.91

The attitude of the Court evolved slightly in the Pulp Mills case, as it made its first 
reference to precaution in acknowledging that a precautionary approach might be relevant 
‘in the interpretation and application’ of applicable texts. Yet, the Court considered that the 
(p. 418) precautionary approach does not ‘operate as a reversal of the burden of proof’,92 

and thus did not apply it to the case.

Last but not least, in the recent Whaling in the Antarctic case, the precautionary approach 
was once more invoked by the parties, each pleading a different interpretation of the norm. 
Both Parties acknowledged that States have an obligation to follow a precautionary 
approach and yet differed on the consequences of this obligation. While Australia93 and 
New Zealand94 argued that the precautionary approach required that no whales would be 
killed to carry out research or that, if necessary, the number of whales taken must be low, 
Japan contrariwise argued that the precautionary approach required that action be taken in 
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order to alleviate the scientific uncertainty existing regarding whale conservation and 
exploitation, thus justifying the killing of whales for scientific reasons.95

The ICJ did not address the precautionary principle in its Judgment on the Whaling in the 
Antarctic case,96 though I examined it in my Separate Opinion appended thereto (paras 60– 
71). And earlier on, in the Pulp Mills case, I pondered, in my previous Separate Opinion, 
that while the Court has ‘so far had so much precaution with the precautionary principle…, 
the fact that the Court has not expressly acknowledged the existence of this general 
principle of International Environmental Law does not mean that it does not exist.’97

4.3.  International Tribunal for the Law of the Sea
The International Tribunal for the Law of the Sea (‘ITLOS’) has been more open than other 
tribunals to recognize the role of precaution in international law, a reality primarily 
explained by the fact that the tribunal is the guardian of UNCLOS, a convention that has 
made environmental protection one of its pillars. Nevertheless, the tribunal has remained 
cautious regarding precaution by not relying expressly on the precautionary principle— 
which is not mentioned in UNCLOS—but by creating an obligation for parties to act with 
‘prudence and caution’. This expression, which it has embraced regularly,98 can be deemed 
to create an obligation to follow a precautionary approach—confirmed by the French 
translation of the word which directly employs the word ‘precaution’.99

(p. 419) In effect, in the Southern Bluefin Tuna case, ITLOS recognized that the parties 
should ‘act with prudence and caution to ensure that effective conservation measures are 
taken to prevent serious harm to the stock of southern Bluefin tuna’, that there was 
‘scientific uncertainty regarding measures to be taken to conserve the stock of southern 
bluefin tuna’.100 Similarly, in the MOX Plant case, the Tribunal did not directly refer to the 
principle but ordered the parties to cooperate and enter into consultations to exchange 
information on possible consequences for the Irish Sea and to devise measures to prevent 
pollution of the marine environment.101 In both cases, some judges lamented the fact that 
the Tribunal did not make a direct reference to precaution.102

Recently, ITLOS directly embraced the precautionary principle in its Advisory Opinion on 
the Area. It confirmed that the inclusion of Principle 15 to the ISBA Nodules and Sulphides 
Regulations transformed the non-binding statement of Principle 15 into a binding 
obligation,103 and observed that:

the precautionary approach has been incorporated into a growing number of 
international treaties and other instruments, many of which reflect the formulation 
of Principle 15 of the Rio Declaration. In the view of the Chamber, this has initiated 
a trend towards making this approach part of customary international law.104

ITLOS thus considered that the precautionary approach is applicable as a result of the ISBA 
Regulations but also as a principle which is ‘an integral part of the general obligation of due 
diligence’.105 It provided that the obligation of due diligence:

applies in situations where scientific evidence concerning the scope and potential 
negative impact of the activity in question is insufficient but where there are 
plausible indications of potential risks. A sponsoring State would not meet its 
obligation of due diligence if it disregarded those risks. Such disregard would 
amount to a failure to comply with the precautionary approach.106

This affirmation strengthens the status of precaution in international law by recognizing 
that it is on the way towards becoming customary, and also by making clear that an 
obligation of due diligence necessarily implies an obligation of precaution.
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4.4.  The WTO dispute settlement body
As a principle applicable in fields other than international environmental law, the 
precautionary principle has also been addressed in other contexts. It has been an issue 
before the WTO Appellate Body, which described the status of the precautionary principle 
to be ‘less than clear’.107 In the EC-Hormones case, for example, while the EU had argued 
(p. 420) that the principle was a customary rule of international law, the Appellate Body 
ruled that ‘the precautionary principle has been incorporated and given a specific meaning 
in article 5.7 of the SPS Agreement’,108 but remained cautious, considering that ‘it is 
unnecessary, and probably imprudent, for the Appellate Body in this appeal to take a 
position on this important, but abstract, question.’109 Similarly, in the EC-Biotech Products 
case, the WTO panel noted that the legal status of the precautionary principle was 
‘unsettled’ and ‘there has, to date, been no authoritative decision by an international court 
or tribunal which recognizes the precautionary principle as a principle of general or 
customary international law’.110

4.5.  European Court of Human Rights
Precaution has also been discussed in the domain of human rights protection. For many 
years, the European Court of Human Rights (‘ECtHR’) seemed reluctant to accept the 
precautionary principle. Its position in Balmer-Schafroth v. Switzerland, a case concerning 
the extension of the operating life of a 1971 nuclear power plant, provides a good 
illustration of this stance.111 By twelve votes to eight, the ECtHR decided that the 
applicants, who were people potentially affected by the threat presented by the operation of 
the nuclear facility, had failed to demonstrate that they were personally exposed to a 
serious, specific, and imminent danger.

Yet, the seeds of jurisprudential change were already present in this case. In a dissenting 
opinion by Judge Pettiti, joined by six other judges, the reluctance of the ECtHR was highly 
criticized; it was stated that

The Court’s assessment of the tenuousness of the connection and of the absence of 
imminent danger is, in my opinion, unfounded. Does the local population first have 
to be irradiated before being entitled to exercise a remedy?112

More recently, in a case concerning gold mining in Romania using sodium cyanide (a water 
pollutant), the ECtHR reversed its position on the precautionary principle, recognizing

the importance of ‘the precautionary principle (enshrined for the first time in the 
Rio Declaration), which was intended to apply in order to ensure a level of high 
protection of health, the safety of consumers and the environment in all Community 
activities’.113

4.6.  European Courts
At the European level, the European Court of Justice has clearly recognized the normative 
basis of the precautionary principle as a general principle of EU law. Several decisions can 
be referred to in this regard.114 A clear and detailed discussion of the operation of the 
precautionary principle with reference to the relevant prior jurisprudence appears in (p. 
421) the recent Gowan case. The case pertained to severe restrictions placed by the 
European Commission on pesticide uses of fenarimol, despite the fact that the 
Commission’s earlier risk assessment had concluded that it caused limited harm. The Court 
upheld the measure challenged, noting however inter alia that
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A correct application of the precautionary principle presupposes, first, identification 
of the potentially negative consequences for health of the proposed use of the 
substance at issue, and, secondly, a comprehensive assessment of the risk to health 
based on the most reliable scientific data available and the most recent results of 
international research.115

Yet, the reception of the precautionary principle in European courts follows the express 
recognition of this principle in European law and may not necessarily be a good indicator of 
the fortune of such principle in the larger context of general international law.

4.7.  Inter-American Court of Human Rights
The Inter-American Court of Human Rights (IACtHR) has contributed to the subject matter 
under review within a larger framework, concerning more directly the principle of 
prevention. In my book of memories of the IACtHR I devote an entire chapter precisely to 
the preventive dimension of the protection of the rights of the human person (chapter XXI) 
under the American Convention on Human Rights, developed in particular in its pioneering 
and unparalleled case law on provisional measures of protection, endowed with a 
conventional basis.116 International Human Rights Law has indeed contributed to 
International Environmental Law,117 more than what is commonly realized.

To evoke but one example, with a bearing on the precautionary principle, in cases of grave 
violations of human rights, revealing a consistent pattern of such violations leaving victims 
in a state of extreme adversity and vulnerability, if not defencelessness, the IACtHR has 
proceeded on the basis of presumptions and inferences, and has proceeded to a shifting or 
reversal of the burden of proof (or at least a lowering of the standard of proof in 
international litigation), for one particular reason: in those circumstances, the respondent 
State (rather than the individual applicants) withholds the information and probationary 
elements concerning the alleged grave violations.118

III)  Relations with Other Principles
1.  Prevention and precaution
The distinction between Principle 2 and Principle 15 of the Rio Declaration is sometimes 
overlooked, as prevention and precaution are both often at the heart of environmental 
treaties. As I pondered in my Separate Opinion in the Pulp Mills case, they have both (p. 
422) emerged as a result of the consciousness of the ‘pressing need to secure the protection 
of the environment, given its vulnerability, the risks surrounding everyone, and the harmful 
consequences of irreparable damages caused to it’,119 and they share the common goal of 
enhancing environmental protection and ‘far from excluding each other, serve their 
purposes together’.120 Yet, given their slight overlap,121 the two principles sometimes tend 
to be used interchangeably, often assuming that the application of one entails that of the 
other.

While the 1972 Stockholm Declaration consecrated the prevention principle, and the 1992 
Rio Declaration emanating from UNCED reaffirmed the prevention principle while also 
adding the precautionary approach, some view the ensuing consecration of the 
precautionary principle as an alternative to prevention, thereby contributing to the growing 
attention in expert writing devoted to the precautionary principle, perhaps overshadowing 
the prevention principle. While prevention emerged as a result of a new consciousness 
regarding environmental damage, precaution developed out of the realization that risks 
cannot always be predicted.
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As a result, ‘[p]revention envisaged risks, but assumed they were certain. Precaution thus 
emerged, as an ineluctable principle, to face also uncertain risks, given the uncertainties of 
life itself, and the intuition of surrounding death.’122 As noted by J.E. Viñuales, there is a 
clear-cut difference between ‘risk’, as an identifiable adverse outcome (the realm of 
prevention), and ‘uncertainty’ (the realm of precaution).123 Both overlap to some extent (eg, 
more or less likely risk), as many of the uses of precaution are applications of prevention. L. 
Lucchini grounds the distinction between prevention and precaution on how serious the 
risk is: while prevention is a general concept that dictates the general actions of States in 
terms of environmental protection, precaution amounts to a reinforcement of the obligation 
in light of a potential serious danger that cannot yet be predicted.124 The former approach 
considers the two principles to be different concepts while the latter approach sees them as 
part of a continuum. Yet, both conceptualizations focus on a key conceptual difference: 
prevention frames risks that are certain, while precaution provides a basis for uncertain 
‘risks’.

(p. 423) Given their close ties, prevention and precaution will most likely keep on acting in a 
temporal continuum, providing a legal framework for a moving society characterized by 
risks and scientific advances.125 In the recent case of Whaling in the Antarctic (2013), I had 
the occasion to dwell upon this matter in my Separate Opinion appended to the ICJ’s 
Judgment; I deemed it fit to observe that:

Even if the Court, in the present Judgment in the Whaling in the Antarctic case, has 
not seen it fit to pronounce on the principle of prevention and the precautionary 
principle, it is, in my view, significant that the contending parties, Australia and 
Japan, and the intervenor, New Zealand, have cared to refer to these principles, in 
general, in their arguments as to whether or not Japan’s whaling practices under 
Special Permits conform to them. Such principles are to inform and conform any 
programmes under Special Permits within the limited scope of article VIII of the 
ICRW Convention [International Convention for the Regulation of Whaling]. 
Furthermore, the principles of prevention and precaution appear interrelated in the 
present case of Whaling in the Antarctic. May I add just one final remark in this 
respect. Despite the hesitation of the ICJ (and of other international tribunals in 
general) to pronounce and dwell upon the precautionary principle, expert writing 
increasingly examines it, drawing attention to its incidence when there is need to 
take protective measures in face of risks, even in the absence of corresponding 
scientific proof. The precautionary principle, in turn, draws attention to the time 
factor, the temporal dimension, which marks a noticeable presence in the 
interpretation and application of treaties and instruments of international 
environmental law.126 In this domain in general, and in respect of the ICRW 
Convention in particular, there has occurred, with the passing of time, a move 
towards conservation of living marine resources as a common interest, prevailing 
over State unilateral action in search of commercial profitability.127 This move has 
taken place by the operation of the system of collective guarantee, collective 
decision-making and collective regulation under the ICRW Convention.128

2.  Precaution and the obligation to carry out an environmental 
impact assessment
Considered together during the drafting of the 1992 Rio Declaration, the obligation to carry 
out an environmental impact assessment (‘EIA’) and the obligation of precaution share a 
direct link.129 The close link between precaution and the EIA was recognized early on and 
was invoked by New Zealand in the second Nuclear Tests case.130 The relationship has also 
been put forward in the Commentaries to the ILC Prevention Articles which (p. 424) provide 
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that ‘the environmental impact assessment…combines the precautionary principle with the 
principle of preventing environmental damage’.131

The relationship between precaution and the EIA illustrates the specific roles played by 
prevention and precaution in the assessment of risks. Indeed, while the EIA is based on the 
‘premise that project-related environmental impacts can be predicted’132—the assumption 
on which prevention is also based—in reality it is not always possible to predict the impact 
of an activity of the environment. As a result, the precautionary approach is justified when 
scientific understanding is insufficient. The precautionary approach thus recognizes the 
limitations of the EIA and offers an alternative solution. Furthermore, the approach relies 
on the EIA to recognize areas when ‘information is incomplete but where analysis indicates 
the risk or possibility of large scale, serious, or irreversible environmental change’, thus 
justifying a precautionary approach and not going ahead with some proposals or finding 
alternatives.133

Both principles are thus strongly interconnected. If, as some commentators argue, 
precaution should be understood primarily as a ‘process’ of risk regulation that influences 
decision-making,134 then the EIA plays a key role in this process by providing the basis for a 
comprehensive and objective risk evaluation. In addition, if the precautionary principle 
implies a reversal of the burden of proof, then the EIA is a central instrument in this matter, 
as it will provide the State engaged in the potentially risky activity the necessary 
information to prove its due diligence and its knowledge as to the limited impact of the 
activity.

Despite the close relationship between the two principles, there is an asymmetry between 
the two principles as enshrined in the Rio Declaration. Indeed, the similar phrasing 
between Principle 15 and Principle 17 indicates a strong relationship, but while the 
precautionary approach is justified where ‘there are threats of serious or irreversible 
damage’, the obligation to carry out an EIA is necessary for ‘proposed activities that are 
likely to have a significant adverse impact on the environment’. As a result, under the Rio 
Declaration, the obligation of precaution arises in cases of ‘serious or irreversible damage’, 
while the obligation to carry out an EIA exists in cases of ‘significant’ damage.

The level of the threshold thus appears to be lower in the case of the EIA than in the case of 
precaution. In a sense, this asymmetry is explained by the fact that the EIA is essential for 
the implementation of the prevention principle for which the threshold is commonly one of 
‘significant’ damage, while the application of the precautionary principle would appear to 
remain exceptional. However, the different variations of the precautionary principle outside 
of the Rio Declaration that sometimes provide for its application in cases of significant 
damage blur this asymmetry.

3.  Precaution and the obligation to notify and consult
The precautionary principle has a dual audience: it is here to address the concerns of other 
States regarding potential transboundary impacts but it also aims to ease the concerns of 
populations over the impacts of human activities over their health and environment. (p. 
425) As such, the precautionary principle implies an obligation to notify and consult both 
States and local populations. In a transboundary perspective, precaution requires 
notification and consultation of States regarding the potential effects of an activity on their 
territory. This obligation of notification and consultation is part of a more general obligation 
to cooperate in good faith to implement the principles of the Declaration.135

Precaution requires cooperation with other States not only to notify them of potential risks 
but also to share information and scientific knowledge. In this respect, ITLOS made a 
strong link between the obligation of precaution and the necessity to exchange information 
in the MOX Plant case, by providing that ‘prudence and caution require that Ireland and the 
United Kingdom cooperate in exchanging information concerning risks or effects of the 
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operation of the MOX plant and in devising ways to deal with them’.136 In extreme cases 
where the risk of damage can be particularly serious and widespread or where the risk 
might affect the global commons, precaution would also entail an obligation of notification 
and information sharing ‘with the international community’.137

But the precautionary principle goes beyond Principle 19, which provides for information to 
potentially affected States and requires taking into account public participation as provided 
for by Principle 10. It is estimated that ‘[t]he obligation to notify and share information with 
the affected populations is one which ensues from the precautionary principle’.138 As such, 
the precautionary principle is less focused on inter-State relations than on providing the 
population with confidence over its health and environment. The idea of ‘uncertainty’ is one 
that directly addresses the concerns of the individual and feelings of unease. As a result, 
precaution is primarily concerned with the safety of the population and thus implies a duty 
of notification and consultation with the local populations.

4.  Precaution and sustainable development
The relationship between precaution and sustainable development139 appears evident in 
international instruments. Both concepts have emerged at the same time in the 1980s and 
were both consecrated at UNCED in Rio de Janeiro. Their concurrent rise in the 
international sphere has played a key role in shaping their interconnectedness. Since its 
formulation in the Bergen Ministerial Declaration which claimed that ‘[i]n order to achieve 
sustainable development, policies must be based on the precautionary principle’, the 
precautionary principle—as a principle of international environmental law—has been 
directly linked to sustainable development. It is commonly recognized that sustainable 
development can only be achieved through the application of the precautionary principle.

The work of the ILA on sustainable development has made ample references to the 
applicability of the precautionary principle in the field of sustainable development.140 The 
(p. 426) New Delhi Declaration devotes a section to the ‘principle of the precautionary 
approach’ and provides the following:

A precautionary approach is central to sustainable development in that it commits 
States, international organizations and the civil society, particularly the scientific 
and business communities, to avoid human activity which may cause significant 
harm to human health, natural resources or ecosystems, including in the light of 
scientific uncertainty.141

The key element that links precaution and sustainable development is their shared temporal 
dimension. Precaution aims to protect future generations from environmental degradation 
due to activities having been carried out despite scientific uncertainty. Similarly, sustainable 
development aims at preserving the Earth for the benefit of future generations. The 
relationship between precaution and sustainable development is so widespread that it goes 
unquestioned.142 Yet, assuming a direct relation between the two concepts challenges the 
rationale on which they are based: while precaution is based on the idea of prevention in a 
broad sense, sustainable development relies on the idea of distribution and satisfactory 
balance between distinct considerations at issue.143 Consequently, although the relationship 
between the two principles is a close one, given their shared temporal dimension, they 
operate on two distinct epistemological bases.

5.  Precaution and CBDR
Principle 15 links precaution to Principle 7 on common but differentiated responsibilities by 
referring the application of the precautionary approach ‘by States according to their 
capabilities’. Such a reference parallels the addition made to Principle 2 on the right of 
States to exploit their resources pursuant to their ‘development policies’, and consecrates 
the objective of UNCED to focus on the environment-development nexus. Precaution is thus 

136

137

138

139

140

141

142

143



From: Oxford Public International Law (http://opil.ouplaw.com). (c) Oxford University Press, 2021. All Rights Reserved. 

Subscriber: Peace Palace Library; date: 13 January 2021

not an absolute obligation, but depends on the level of development of the countries and the 
threshold varies depending on the State. This gives developing States more leverage to 
combine economic development with environmental protection and also takes into 
consideration their limitations in terms of scientific and technological advances.

In its aforementioned Advisory Opinion on the Area, ITLOS consecrated this approach by 
stating that

Principle 15 provides that the precautionary approach shall be applied by States 
‘according to their capabilities’. It follows that the requirements for complying with 
the obligation to apply the precautionary approach may be stricter for the 
developed than for the developing sponsoring States.144

Therefore, the precautionary principle has to be flexible enough to adapt to different levels 
of economic and technological development. Its relationship with the (p. 427) concept of 
CBDR transforms the precautionary principle from an absolute to a relative obligation.

IV)  Assessment
The precautionary principle continues to challenge the minds of lawyers and policy- makers. 
Despite the pervasive references to it since the adoption of the Rio Declaration in 1992 as 
well as the growing body of legislative and judicial practice, there is still no consensus as to 
its exact meaning and its legal consequences. Yet, how can one speak of international 
environmental law today without referring to general principles,145 amongst which the 
precautionary principle?

Humankind has come to realize that addressing solely risk is not feasible without 
incorporating into the picture probable risk or uncertainty. Some measure of uncertainty 
surrounds the potential consequences of many widespread activities, such as, for example, 
massive production of genetically modified organisms, or large-scale use of mobile phones, 
to mention but two examples often arising in jurisprudence. Uncertainty is likely to be 
dissipated in the next years, turning from probable into actual risk—the proper domain of 
prevention. Concrete examples include the causes of ozone depletion or climate change, 
which at the time of their initial regulation at the international level were surrounded by 
significant uncertainty. The precautionary principle is a key instrument to tackle this grey 
area that goes from advocacy to legal regime formation. It has also many uses, including in 
litigation, where a shifting or reversal of the burden of proof could potentially apply.

The reluctance of the ICJ and other jurisdictions to ascribe to the precautionary principle 
the proper place it deserves may most likely come to be seen, some decades from now, as a 
conservative—if not reactionary—posture. Much in the same way could one point to the 
early reluctance of the ECtHR to capture the significance of the more recent practice; 
another illustration lies in the ECtHR’s new preparedness, from the mid-90s onwards—in 
the same way as the IACtHR from its very start—to acknowledge the ineluctable 
interrelationship between due compliance with procedural obligations (such as the duty of 
investigation of the facts) and the safeguard of the substantive protected rights.

Irrespective of the pace of this jurisprudential transformation, it is remarkable that, in little 
more than twenty years, the precautionary principle—more specifically, Principle 15 of the 
Rio de Janeiro Declaration adopted at UNCED in 1992—has exerted such a profound 
influence on international and domestic law and practice. This is yet another reminder of 
the strength of the outlook of legal thinking open to the progressive development of 
international law. As one of the great humanists of the twentieth century, Stefan Zweig, 
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used to say, an ideal which has not yet been fully realized becomes invincible; it is only a 
matter of time.
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