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(p. 351) 17. Principle 13
Liability and Compensation

Principle 13
States shall develop national law regarding liability and compensation for the victims of
pollution and other environmental damage. States shall also cooperate in an expeditious
and more determined manner to develop further international law regarding liability and
compensation for adverse effects of environmental damage caused by activities within their
jurisdiction or control to areas beyond their jurisdiction.
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I) Origins and Rationale of the Principle
The confines of this chapter will only allow for a brief introduction of a general framework
of State responsibility and liability for environmental damage.1
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(p. 352) It may be said that Principle 21 of the 1972 Stockholm Declaration on Human
Environment and Principle 2 of the Rio Declaration on Environment and Development laid
down obligations of States, a violation of which results in State responsibility for
transboundary environmental harm. Although forming part of soft-law instruments, these
Principles gained the status of norms of customary international law and also are included
in many treaties, such as article 194(2) of the 1982 United Nations Convention on the Law
of the Sea.2 The 1941 Trail Smelter Arbitration confirms the above principles.3 Another
case that is frequently relied on is the 1949 Corfu Channel case, which, however, relates
generally to the prohibition of knowingly using territory for acts contrary to rights of other
States.4 The origins of State liability may also be traced to the doctrine of abuse of rights
elaborated by Alexandre Kiss.5 He envisaged the applicability of this doctrine to
transboundary law pollution.6
One of the difficulties relating to liability for environmental damage is the lack of a uniform
definition of what constitutes environmental damage.7 Until very recently early liability
conventions have not provided legal grounds for claiming ‘pure’ environmental damage.
They were restricted to personal injury or loss of damage to property. Conventions which
were adopted after 1990 expressly provide for such liability.8 As has been noted, the
problem with defining ‘environmental damage’ is twofold. First there is the lack of
uniformity in the definition and the scope of the notion of the ‘environment’. There is a
broad approach, favoured by the International Law Commission (‘ILC’), which (p. 353) is
not universally accepted.9 Secondly, in view of the comprehensive character of
transboundary damage, it is a daunting task to establish which damage is ‘environmental’
per se.10

II) The Principle as Enshrined in the Rio Declaration
1. Preparatory work and context
Principle 13 of the Rio Declaration is one of the least analysed principles in this instrument.
The discussion relating to this principle during travaux préparatoires to the United Nations
Conference on Environment and Development (‘UNCED’) was limited and not very
illuminating. The most interesting aspect of liability and compensation for environmental
damage relates to national and international legislation on this subject matter, promulgated
prior and post the Rio Summit.
The view was expressed that this principle was intended to strengthen the policy
contemplated in Principle 22 of the Stockholm Declaration on the Human Environment.11
The question of liability for environmental damage had not evolved much since the
Stockholm Declaration. In this context, the Rio Declaration was expected to result in a
stronger approach to this issue.12 Indeed, the PrepCom Chairman called for a ‘more
determined manner’ in the development of international law in this area.13
During the negotiations, there was some divergence concerning how to delimitate the
principle. Principle 13 of the Rio Declaration was initially numbered as Principle 14. The
then Principle 13 was, however, closely related to liability as it concerned cost
internalization (captured in the Rio Declaration by Principle 16, the ‘Polluter-Pays’
principle). In addition, the then Principle 14 was more extensive at the time of negotiations
and also included settlement of dispute procedures. It was named ‘Liability for Damage and
Dispute Settlement’.14 There were several views of States on the centre of gravity of this
Principle. Australia was of the view that Principle 14 was a restatement of Principle 21 of
the Stockholm Declaration, incorporating the concept of liability and compensation for
damage. Australia emphasized the need for universal adherence to and full compliance with
relevant international instruments, and the need for the future development of the legal
framework relating to the environment. Some of the (p. 354) statements made by States in
the context of liability and compensation issues focused on the need for the development of
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a mechanism on dispute prevention and settlement within the environmental context.15 The
USSR also linked regimes establishing liability and compensation to the victims in national
and international law to solving disputes in a peaceful manner.16 Other States and the
(then) EEC stressed the aspect of adequate compensation or other available remedy to be
provided to the victims of transboundary environmental interference.17 Peru specified that
liability is objective and that it is an obligation of individuals, employers, institutions and
States to make good any damage caused.18 Some general statements concerned, more
broadly, the general spirit of the Rio Declaration and the UNCED itself, such as the one by
Canada that: ‘[a]ll individuals, organisations and States shall pursue and encourage the
achievement of the objective of this Earth Charter, in cooperation and in accordance with
the means at their disposal and their capabilities’.19
During the negotiations, there was also a general divide between developing States (as
represented by the Group of 77 and China) and developed States concerning the scope of
liability for environmental damage. Initially, Australia, Canada, the US, and the EU objected
to the inclusion of this principle as proposed by developing States. Developing States
argued that after the Stockholm Declaration there had been no action in the establishing of
law in the field of liability for environmental damage.
The addition of national laws in first sentence of Principle 13 (which was not included in the
Stockholm Declaration) was proposed by the G77 and China, supported by India after the
Bhopal disaster, where the lack of national legislation had been a stumbling block in
attaching liability to Union Carbide. This addition is noteworthy because the main line of
development of liability regimes since the Rio Declaration has indeed taken place at the
domestic or regional level. As noted in a Report of the UN Secretary-General on the
implementation of the Rio Declaration,20 Principle 13 was not one of the most successful
examples of the application of the Rio Declaration Principles at the international level. The
influence of the Rio Declaration in this regard seemed more noticeable at a national level.
The Report submitted several examples of post-Rio enactment of liability legislation.
However, it was also observed that national courts frequently analysed environmental
liability by reference to general liability rules, for instance, on common law tort actions. The
recommendation in this Report was that States should ‘effectively cooperate to discourage
or prevent the relocation and transfer to other States of any activities and substances that
cause severe environmental degradation or are found to be harmful to human health’.21
Another proposal of the G77 and China related to the inclusion of economic and human
damage in addition to environmental damage, which was a result of destruction during the
first Gulf War. The G77 and China argued that such damage had an adverse impact on
sustainable development. This proposal was rejected by developed States and (p. 355) the
expression ‘adverse effects of environmental damage’ was eventually used. However, it has
been argued that this formulation can be interpreted as including more than environmental
damage.22
As is clear from the above-presented views of States there was no uniform approach to the
questions of liability for environmental damage at the time of the preparatory work for the
Rio Declaration. States expressed vague and general ideas regarding the system of liability.
The common theme appeared to be that liability for environmental damage had to be
regulated on both national and international levels and that victims were entitled to
compensation. One should not forget that at the time of negotiations of the Rio Declaration,
there were already in place international regimes resulting from oil pollution and nuclear
activities. However, there were few national regimes. Therefore, it is likely that Principle 13
of the Rio Declaration encouraged States to develop national liability regimes and further
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international ones. The broad formulation of Principle 13 left open to States the adoption of
specific rules governing liability regimes.

2. Scope and dimensions
2.1. Legal nature
It is unclear whether the wording of Principle 13 states an obligation both to adopt
domestic legislation and to cooperate to develop international liability regimes. Although
the word ‘shall’ is used in both cases, in the view of the present author it seems unlikely
that Principle 13 contains mandatory obligations and that obligations therein constitute a
part and parcel of customary international law.
There were few developed liability regimes at the time (essentially the regimes on liability
for oil pollution damage and nuclear damage). Therefore there was no practice of States
and the divergent views of States expressed during the preparatory works to the Rio
Declaration on Principle 13, clearly indicate the lack of requisite opinio juris.
Therefore the more plausible view is that the legal nature of Principle 13 (despite its
mandatory language) is that of a policy statement to be spelled out through treaties and
domestic law.

2.2. The dimensions of liability for environmental damage
The wording of Principle 13 indicates the different approaches to liability for environmental
damage offered to States and legislators: (i) State versus operator liability; (ii)
Responsibility versus strict liability; (iii) International versus domestic regimes; (iv) General
(tort or State responsibility) versus specifically environmental regimes.
The classification used in Principle 13 will be followed in the discussion of various liability
regimes in the present chapter, that is, international regimes and domestic regimes.
Although domestic regimes are mentioned first in the wording of the principle, we will
discuss them after a survey of international regimes. This is because the international
dimension of Principle 13 was already called for in Principle 22 of the Stockholm
Declaration and it is, in many ways, an extension of Principle 2 of the Rio Declaration.

(p. 356) 3. Normative impact
3.1. International regimes: Treaty practice
3.1.1. State responsibility for environmental damage
The law of State responsibility is based on the distinction between two types of rules:
primary rules, which establish obligations of States, and secondary rules, which relate to
breaches of primary rules and define consequences of such breaches. There are, however,
cases of environmental damage which arise from lawful activities; these are covered by the
rules of State liability. This distinction is based on a difference between liability ex delicto
(based on a wrongful act) and sine delicto (deleterious acts resulting from lawful
activities).23 The International Law Commission (‘ILC’) struggled with this difference, in
particular in relation to liability emanating from hazardous activities, such as nuclear power
plants. These considerations prompted the ILC to begin work in 1978 on Articles on
Liability for Injurious Consequences of Acts Not Prohibited by International Law.24 This
approach was, however, almost uniformly criticized as ‘fundamentally misconceived’. The
key complaint of the critics was that in the law of State responsibility the issue is not
whether the relevant activity as such is unlawful but whether the home State fulfils its due
diligence duty to avoid causing the transboundary harm.25 Following the criticism of the
project the ILC decided to divide the liability topic into a part on prevention of
transboundary activities and the part on liability. The first part of the project resulted in the
2001 Articles on Prevention of Transboundary Harm from Hazardous Activities and the
2006 Principles of Allocation of Loss in the Case of Transboundary Harm Arising out of
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Hazardous Activities. This section focuses only on responsibility for an internationally
wrongful act.
The Draft Articles on State Responsibility (‘ASR’) adopted by the International Law
Commission are based on ‘triple function’ for the wrongful act: preventive function, ie,
persuasion directed at States not to engage in conduct which could lead to an
internationally wrongful act; corrective function, ie enforcement of primary international
obligations; compensatory or reparative function, ie restoring of the status quo ante or
compensation for damages caused by an internationally wrongful act.26 The ASR adopted,
in Article 2, a definition of a wrongful act under international law: an act or omission must
be attributable to a State under international law and must constitute a breach of an
international obligation. Such a wrongful act entails a responsibility of the State (Article 1).
Chapter 5 Part 1 identifies circumstances precluding wrongfulness. These circumstances
include the following: force majeure; distress; necessity; compliance with peremptory
norms; self-defence; consent of a State against which an otherwise wrongful act has been
committed; and the fact that the wrongful act constituted a countermeasure in response to
a prior breach of international law (Articles 20–27). Part 2 of the Articles deals with the
‘content (p. 357) of the international responsibility of States’ which broadly refers to the
issue of remedies. These remedies are defined in general terms as reparation for injury,
which can be accomplished in a number of ways, including restitution, compensation, and
satisfaction. The final Part 3 deals with implementation of the international responsibility of
States. It includes rules on the ‘invocation’ of responsibility (Articles 42 and 48). Under the
regime of Article 42 an ‘injured’ State may always invoke the responsibility for breach of
international law. Article 48 provides for circumstances when responsibility may be invoked
by others than the injured State. Further, this Part fleshes out the concept of
countermeasures (by which are meant measures taken by a State to induce a State which
committed a wrongful act to comply with its international obligations, Article 49).
The rules of State responsibility for internationally wrongful act have played a relatively
modest role in environmental law, due to several reasons including: (i) that they do not
cover the liability of private actors, who are largely responsible for environmental
damage;27 (ii) that they leave unclear the extent to which States are responsible in relation
to the environment towards the community of States generally (erga omnes) or towards the
group of States based on a multilateral treaties (‘MEAs’) regime (erga omnes partes); (iii)
that the content of fundamental primary rules relating to the environment, such as the
precautionary principle, sustainable development, is still a subject of discussions and is not
set;28 and (iv) that the reparation of environmental damage entails several difficulties.
With respect to the latter point, the core of the rules on State responsibility is to remedy the
consequences of a wrongful act, which broadly speaking involves cessation of the wrongful
conduct and full reparation, which may take the forms of restitution, reparation and
satisfaction (Article 34).29 Two main forms of reparation-restitution and compensation raise
specific kind of difficulties in relation to the environment. Article 35 on restitution focuses
on the restoration of the status quo ante.30 Without doubt this is a preferable form of
reparation. However, in the environmental context harm is sometimes irreversible, and
hence, restitution impossible. In some cases, restitution may be possible but would entail
unreasonable burdens. As a result restitution is not always the best option and may have to
be complemented by compensation to ensure full reparation. It is generally agreed that
compensation is due only for established ‘financially accessible damage’, including
environmental harm falling into this category, which was how the United nations
Compensation Commission (‘UNCC’) assessed Iraq’s liability for environmental damage and
the depletion of natural resources. As the law stands at present, compensation (p. 358) will
include clean-up costs and property devaluation. The ILC acknowledged, however, that
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actual damage would often extend to such environmental values as biodiversity, amenity, socalled ‘non–use values’, which although real and compensable are difficult to quantify.31
Another issue which renders the reparation regime of State responsibility not entirely
suitable for the redress of environmental damage is the inherently bilateral system of
international law and the classical rule which links claim for reparation to direct injury.
Some of the concepts such as common concern of mankind, relating to climate change and
biodiversity presuppose interest of the whole community of States in effect being
coterminous with obligations with erga omnes and erga omnes partes legal character of
which is not entirely clear. Article 48 of the ASR which allows the locus standi for a State
which is not directly injured (on behalf of all community of States) is progressive
development of international law and, for the time being, has no practical application. The
only truly multilateral claim regimes in international environmental law are non-compliance
procedures.

3.1.2. State liability for environmental damage
As it was explained above the main feature distinguishing responsibility from liability is that
the latter is not based on the commission of an internationally wrongful act. Such an
approach has been seen as a possible alternative to the due diligence-based approach
arising from the combination of the general rules on State responsibility and the duty of
prevention of environmental harm. An approach based on strict and absolute liability (strict
liability understood as providing greater range of exculpatory factors than absolute) is not
free from misconceptions.32 Moreover, in practice, this approach has almost never been
followed. The main illustration of a strict liability regime imposed on States is the 1972
Convention on International Liability for Damage Caused by Space Objects,33 and it only
gave rise to one claim by Canada following the crash of a Soviet satellite with a nuclear
reactor (Cosmo 954 claim) on the Canadian territory. On the basis of this Convention,
Canada claimed compensation of USD 6 million. However, the claim was settled by ex grata
payment of 3 million dollars by the USSR to Canada, without admitting liability. Therefore
this case has no precedential value. The 1993 Council of Europe Lugano Convention for
Damage Resulting for Activities Dangerous to the Environment is yet another example of a
failed attempt to impose a State strict liability regime within an environmental context.34 It
harmonizes laws on environmental damage but due to several factors, such as incorporation
of unlimited liability and the existence of sectoral liability regimes, it will probably never
enter into force.35
The 2006 Draft Principles on Allocation of Loss in Case of Transboundary Harm Arising out
of Hazardous Activities refer in its Preamble explicitly to Principles 13 and 16 (polluter-pays
principle) of the Rio Declaration and the Articles on Prevention (p. 359) of Transboundary
Harm from Hazardous Activities. Principle 3 identifies the purposes of these Draft
Principles: (i) to ensure prompt and adequate compensation to victims of transboundary
damage and (ii) to preserve and protect the environment in the event of transboundary
damage, especially with respect to mitigation of damage to the environment and its
reservation or reinstatement.36 However, the liability regime broadly outlined in the Draft
Principles is addressed to economic operators and not to the State (except when the State
is the economic operator). The obligations imposed on States by the Draft Principles
concern the implementation of such a regime and, if breached (provided they have a legal
basis such as a treaty or—potentially—a custom), they trigger the responsibility (not the
liability) of the State for internationally wrongful act. Such obligations relate to the area of
response measures, such as obtaining from the operator the necessary information and
prompt notification to all affected or likely to be affected States (Principle 5(a)). The State
of origin of the damage (with the appropriate involvement of the operator) has the duty to
ensure that the appropriate response measures are adopted, and it should rely on the best
available technology (Principle 5(b)). The State of origin, as appropriate, should also consult
with and seek cooperation of States affected or likely to be affected to mitigate the effects
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of transboundary damage and if possible eliminate them (Principle 5(c)). States affected or
likely to be affected by transboundary damage shall take all possible measures to mitigate
and if possible eliminate effects of such damage (Principle 5(d)). According to Principle 5(e)
the States concerned should, where appropriate, seek the assistance of competent
international organizations or other States on mutually acceptable terms. In addition, the
Draft Principles also encourage States to make all efforts to conclude specific international
agreements relating to particular categories of hazardous activities, with provisions on
compensation, response measures, and international and domestic remedies (Principle 7).

3.1.3. Multilateral environmental agreements and civil liability regimes
3.1.3.1. Overview

Attempts to set up general civil liability regimes under multilateral environmental
agreements (‘MEAs’) were seen as one way to overcome the problems inherent in the
paradigm of State responsibility and liability for environmental damage. At present there
are quite a few such regimes. This section will be devoted to the Basel Protocol on Liability
and Compensation to the 1989 Basel Convention on Transboundary Movement of
Hazardous Wastes and Their Disposal, and the 2010 Nagoya-Kuala Lumpur Supplementary
Protocol on Liability and Redress to the Cartagena Protocol on Biosafety.
3.1.3.2. The Basel Liability Protocol

The drafting of the Basel Liability Protocol37 was a drawn-out process which took six years
to complete. The Protocol’s aim is to set up ‘a compensation regime for liability and for
adequate and prompt compensation for damage’ deriving from transboundary movement of
hazardous wastes and their disposal (article 1). It is based on the principle (p. 360) of
prompt, effective, and adequate compensation, similar to Principle 3 of 2006 Articles.
Article 6 imposes a duty to notify other States concerned of the proposed transboundary
movement of hazardous wastes. Due to the fact that the process of exporting such wastes is
very complicated, there may be many different parties liable. However, the Protocol
identifies as the party usually liable the actual exporter who is strictly liable, albeit only to a
certain limit (article 12 and Annex B). The Protocol also imposes time limits on making
claims of ten years from the date of the incident and five years from the date when the
claimant knew, or reasonably ought to have known, of the damage (article 13). The
definition of damage includes: loss of life or personal injury; loss or damage to property;
loss of income deriving from an economic interest in use of impaired environment; and
costs of certain measures to prevent, minimize, or mitigate damage or to effect
environmental cleanup (article 2). One of the contentious issues during negotiations was
the problem of supplementary payment in the event of damage to the environment
exceeding the liability limits set by the Protocol. Article 15 (1) provides that in such an
event any supplementary measures must be covered by existing mechanisms. It is
understood that such a mechanism is provided by the Technical Co-operation Trust Fund,
set up under the Basel Convention and supplied by voluntary contributions. Developing
countries, however, were in favour of a separate fund. The Basel Protocol provides the
possibility of liability based on fault in cases of damage caused by non-compliance with the
requirements of the Basel Convention or through intentional or negligent conduct (article
5). This Protocol demonstrates the complexity of designing the civil liability regimes and of
the issues to be reconciled. The Protocol had to take into account the economic interest of
the industry (including insurance concerns relating to waste transfer) and concerns of
transit and recipient countries as to the risk involved in movements of such materials and
securing proper compensation. It also had to reconcile the interests of developed and
developing States. It is not expected that this Protocol will ever enter into force.
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3.1.3.3. The Nagoya-Kuala Lumpur Supplementary Protocol

Regarding the Nagoya-Kuala Lumpur Supplementary Protocol,38 its objective is to
‘contribute to the conservation and sustainable use of biological diversity, taking into
account risks to human health, by providing international rules and procedures in the field
of liability and redress relating to living modified organisms’. This Protocol applies to
‘damage resulting from living modified organisms which find their origin in a transboundary
movement’ (article 3.1). The living modified organisms referred to are those: ‘intended for
direct use as food or feed, or for processing’; ‘destined for contained use’; and ‘intended for
intentional introduction into the environment’ (article 3.1). In addition, the Protocol (p. 361)
covers damage arising from ‘unintentional transboundary movements’ (article 3.3) or from
‘illegal transboundary movements’ (article 3.3). The coverage is limited to damage arising
‘within the limits of the national jurisdiction of Parties’ (article 3.5) and only to the extent it
results from a transboundary movement that started after the Protocol entered into force
for the party where the damage occurs (article 3.4).
The Protocol also includes a provision on response measures according to which State
parties undertake to require the appropriate operator or operators, in case of damage, to
notify the relevant authorities, evaluate the damage, and take response measures (article
5.1). More generally, article 12 requires States parties to adopt a civil liability system in
their domestic law addressing the type of damage covered by the Protocol. As other
international civil liability systems, the Protocol sets some (albeit minimal) parameters
guiding the domestic legislative process. Parties must address, inter alia, the following
elements: damage; standard of liability, including strict or fault-based liability; channelling
of liability, where appropriate; the right to bring claims (article 12.3).
The Parties to the Supplementary Protocol did not agree to harmonization in respect of
many issues but left it to the discretion of the Parties whether and how to regulate the
issues in domestic law,39 such as: the identification of an operator (article 2, c); the right to
of the operator to invoke exemptions (article 6); the time limitation of liability (article 7);
financial limitation of liability (article 8); and the establishment and maintenance of
financial security by the operator (article 10).40 As Lefeber explains, States cannot easily
exercise the jurisdiction over natural and legal persons in another State. The legal issues
regarding the transboundary damage caused by private actors require private sector
involvement. Representatives of the private sector participated in the negotiations for the
Supplementary Protocol, but also developed a proposal for self-regulation, which evolved
into a contractual mechanism, a ‘Compact’, addressing damage to biological diversity
caused by the release of living modified organisms.41

3.1.4. Traditional civil liability regimes established by treaty
3.1.4.1. Overview

Civil liability regimes are, it may be said, classical liability regimes, many of which (see
below) were already in existence before the articulation of Principle 13 of the Rio
Declaration. There is no doubt that the existence of these regimes influenced to a certain
degree the formulation of Principle 13. However, it is rather implausible that this Principle
had a major influence on the further development of these liability regimes, which evolved
rather through the necessity of their expansion due to growth of maritime transportation.
3.1.4.2. Liability and compensation for oil pollution from ships
3.1.4.2.1. The legal framework:

The original civil liability regimes were conceived as a result of the Torrey Canyon incident
in 1967.42 Pollution from ships in general constitutes (p. 362) only about 15% of all
pollution of the marine environment due to effective international legal regulation of this
pollution.43 The liability conventions were drafted under the auspices of the International
Maritime Organisation (‘IMO’). The first Convention which regulated liability for oil
pollution was the 1969 Convention on Civil Liability for Oil Pollution Damage (1969 CLC,
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entered into force in 1975).44 The 1969 CLC established a first tier of compensation for oil
spills from ships that carry oil as a cargo. The 1971 International Convention of the
Establishment of the International Fund for Compensation for Oil Pollution Damage (the
1971 Fund Convention, entered into force in 1978)45 established the International Oil
Pollution Compensation Fund (the 1971 ‘IOPC Fund’) to provide a second tier of
compensation in respect to damage in excess of liability under the 1969 CLC, but also
limited to an overall monetary cap per incident.46 The current system is based on two new
Conventions adopted in 1992, namely the Convention for Oil Pollution Damage (‘1992 CLC’,
entered into force in 1996)47 and the 1992 International Convention for the Establishment
of an International Fund for Compensation for Oil Pollution Damage (the ‘1992 Fund
Convention’).48 The 1992 CLC is a consolidated version of the 1969 CLC (as amended by
the 1992 Protocol to amend the 1969 CLC). The 1992 Protocol provides that both
instruments are to be read and interpreted together as a single instrument (article 1).
Similarly, the 1992 Fund Convention is a consolidated version of the 1971 Fund Convention
as amended by the 1992 Protocol to Amend the Fund Convention, and according to article
27 both instruments are to be read and interpreted together as one single instrument.49
The 1971 Fund Convention ceased to exist in 2002. However the 1969 CLC still exists and
some States are still Parties to this Convention (which co-exists with 1992 CLC). Therefore
after 2002 the second tier of compensation is only provided by the 1992 Fund.50
(p. 363) The Erika incident in 2000 resulted in amendments to the 1992 Protocol which
further increased compensation levels by 50%. The amendments are binding on all States
parties to the 1992 CLC and the 1992 Fund Convention. Higher limits of compensation are
available to the Parties to these Conventions regarding oil pollution incidents occurring
after 2003. After the Prestige incident an optional third tier of compensation was
established by way of the 2003 Supplementary IOPC Fund Protocol to the 1992 IOPC Fund
(entered into force in 2005),51 up to an aggregate maximum amount of 750 million Special
Drawing Rights (‘SDR’, a basket currency52) per incident (approximately US $ 1157.2
million). The maximum liability of the shipowner depends on the tonnage of the ship. Under
the 1969 CLC, the shipowner is entitled to limit its liability in respect to one incident to an
aggregate maximum of SDR 14 million. The overall aggregate compensation per incident
under the 1992 CLC and 1992 Fund Convention is SDR 203 million (irrespective of the ship
size). The overall amount of compensation per incident depending on ship size under the
1992 CLC is limited to a maximum of SDR 89.77 million.53
The territorial scope of the CLC 1969 is rather narrow and covers only a State’s territory
and territorial sea. The 1992 CLC extended this scope encompassing also the exclusive
economic zone (‘EEZ’) of States. Both treaties cover pollution damage caused by persistent
oil escaping or discharged by a tanker carrying oil in bulk as its cargo. The term pollution
damage is defined as loss or damage caused outside the ship by contamination resulting
from the escape or discharge of oil from the ship, along with impairment of the environment
and the costs of preventive measures (article 1(6) of 1992 CLC; article 1(2) of Fund
Convention; article 1(6) of the Supplementary Fund Convention).54 Both instruments lay out
a strict liability regime.55 As in most such regimes, the liable entity, ie the registered
shipowner, benefits from a monetary cap the amount of which depends on the ship’s
tonnage.56 In addition, the shipowner also benefits from some liability exemptions, in cases
of war or natural disaster, or when the casualty has been entirely caused by the intentional
act of a third party, or when public authorities have been negligent in maintaining lights or
other navigational aids. The shipowner may also plead contributory negligence from the
claimant as a defence.57 The shipowner may not avail itself of the applicable cap if it has
acted with some level of fault. Under the 1969 CLC such will be the case if the claimant
establishes that the incident was the result of ‘actual fault or privity’, ie knowledge of the
shipowner. Similarly, under the 1992 CLC, the limitation of liability will not be available if
the pollution damage resulted from an ‘intentional act or omission’ or when the shipowner
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acted ‘recklessly with knowledge that such damage would probably result’. Finally, both
conventions provide for mandatory insurance in order to ensure that the reparation of loss
is not defeated by the insolvency of the liable entity.58
The 1992 IOPC Fund provides a second tier of compensation in some specific cases: when
no liability for pollution damage results from the 1992 CLC; or when the shipowner (p. 364)
cannot compensate in full and insurance falls short of the amounts due; or when the
damage goes beyond the liability limitation of the shipowner under the 1992 CLC.59
However, there are also some exceptions to compensation by the IOPC Fund, such as cases
of pollution that occurred in States that are not parties to the 1992 IOPC Fund, or when the
pollution damage resulted from war or, still, when the claimant has failed to establish that
the damage resulted from an incident that involved a covered ship. The IOPC Fund may also
plead contributory negligence to limit compensation.60
The 2003 Supplementary Fund Protocol provides a third tier of compensation that comes
into play when the 1992 CLC and 1992 IOPC Fund provide insufficient coverage. The 2003
Supplementary Protocol is only open to States parties to the previous two treaties. The
Supplementary IOPC Fund established by the Protocol provides compensation for pollution
damage occurring in a State party and only to the extend that the claims have been
recognized by the 1992 IOPC Fund but exceed the relevant compensation limit (‘established
claims’).61
Finally, two industry initiatives, the 2006 Small Tankers Oil Pollution Indemnification
Agreement (‘STOPIA’) and the Tanker Oil Pollution Indemnification Agreement (‘TOPIA’),
must also be mentioned. These two schemes have been established by the shipping industry
to compensate for the imbalance introduced by the 2003 Supplementary IOPC Fund. The
two Agreements provide a mechanism for the IOPC Fund to reallocate liability to the
relevant industries. Thus, they do not operate at the level of individual victims of oil
pollution damage.62
3.1.4.2.2. Jurisprudential applications:

Cases relating to liability for oil pollution are notoriously complex. One such example
concerns the grounding of the tanker Erika. Erika, a Maltese registered tanker broke down
off the coast of Brittany (France) resulting in substantial harm to the coast of Brittany,
including various enterprises and communities and environmental damage. Its cargo
belonged to a Panama branch of the French company ‘Total International Ltd’ (‘TOTAL SA’).
The case involved both criminal and civil claims. It was decided in the first instance by the
Tribunal de Grande Instance in Paris, which rendered a judgment in 2008. An appeal
followed this decision.63
The judgment of first instance discussed all individuals involved in this case: Mr Savarese
(Tevere Shipping), the owner of the tanker; Mr Pollara (who executed work on Erika,
commissioned by the owner); RINA— a classification society (according to an expert, who
examined Erika, it did not conform to the standards imposed by RINA and should not have
been accredited); and finally, the French oil company TOTAL SA, the owner of the cargo.
The Court found that all parties contributed to the Erika disaster. It decided that these
various parties and entities committed acts that led to criminal liability based on Act Nr
83-583 of 1983, a statute which attached criminal liability for pollution following an
accident at sea resulting from fault.64
(p. 365) In 2010 the Court of Appeal confirmed the criminal liability of the four parties for
the offence of causing pollution. The Court of Appeal also confirmed civil liability imposed
on the parties except for TOTAL SA.65 This case is noteworthy because the grounding of a
vessel was decided under criminal law. Other unusual features were the presence among
the accused parties of the classification society RINA and the analysis of the interactions
between French and European law and international conventions.66 The Court held that
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there is no conflict between the French law on environmental pollution and the
International Convention for the Prevention of Pollution from Ships (‘MARPOL’). It also
noted that the definition of oil pollution under MARPOL is so wide that the sinking of a
tanker due to earlier negligence or omissions can be assessed as wrongdoing. In addition,
the Court established that the 1992 Civil Liability Convention for Oil Pollution (‘CLC’)
provides coverage for civil liability. Applying this framework, the Court concluded inter alia
that while the owner of the tanker may benefit from civil compensation based on the CLC, it
is not protected for its wrongdoing under criminal law. Regarding the operator and the
classification company, they are not covered by the terms of the CLC and cannot rely on its
channelling system. As for the shipper, TOTAL SA, it was guilty of criminal wrongdoing but,
on a civil level, it can benefit from the CLC’s channelling system.67 All four parties were
thus found guilty of ‘environmental crime’, but on different grounds and with different
consequences. On this basis, the Court assessed the applicable fines. The total amounted to
200 million Euros. However, the Court also held that TOTAL SA was exempt from civil
liability under the terms of the CLC, while considering that it had already paid
compensation on a voluntary basis for a total amount of 170 million Euros.68
The decision was challenged before the Court of Cassation on the grounds inter alia that
France had no jurisdiction to prosecute criminally oil spills occurring beyond its territorial
sea, in its exclusive economic zone, and that TOTAL SA could not benefit from the
channelling in the event of gross negligence. In 2012 the Court of Cassation rendered its
judgment partially annulling and reforming the decision of the Court of Appeal.69 The Court
of Cassation rejected the argument that France had no jurisdiction and admitted the
challenge against the exemption of civil liability of TOTAL SA, on the grounds that the
‘channelling’ protections stemming from CLC were not applicable in the event of gross
negligence or recklessness.
Another example of the complexity of such cases is the Prestige case.70 The Bahamasregistered tanker Prestige ran aground off the coast of Spain. Approximately 63,272 tonnes
of heavy fuel oil were spilled. The spill resulted in damage to fisheries, aquaculture,
tourism, and business in Spain and France. Extensive clean-up and preventive measures
were conducted in Spain, France, and Portugal. The shipowner’s British insurer and the
1992 Fund established offices to handle claims in both Spain and France. (p. 366) Legal
proceedings were initiated in these two countries as well as in the United States by Spain
against the American Bureau of Shipping (‘ABS’), the classification society that had certified
the Prestige. In July 2010 the Criminal Court in Corcubión, in charge of investigating the
cause of the incident, concluded that four persons should stand trial for criminal and civil
liability, namely the master, the Chief Officer, the Chief Engineer of the Prestige, and the
Spanish civil servant who refused to allow the ship into a place of refuge in Spain. The
Court also found that the insurer and the 1992 Fund were directly as well as jointly and
severally liable for the damages arising from the incident. Vicarious liability was imposed
on the shipowner, the management company, and the Spanish State. At the time of writing,
the legal proceedings in Spain were still ongoing. It must also be noted that, since 2003,
Spain brought claims of more than USD 1 billion in civil suits against ABS before US Courts
alleging that ABS was ‘reckless’ in certifying the ship seaworthy for its final voyage.
However, these claims were dismissed in 2012 by a US Court of Appeals.71
3.1.4.3. Liability for nuclear damage

The main difficulty relating to civil liability regimes regarding nuclear damage stems from
the fact that since the early 1960s there have been two co-existing liability regimes. The
first originated under the Organisation for Economic Co-operation and Development
(‘OECD’), which includes the 1960 Convention on Third Party Liability in the Field of
Nuclear Energy (Paris Convention, entered into force in 1968) and the 1963 Brussels
Supplementary Convention (entered into force in 1974).72 The second was developed under
the auspices of the International Atomic Energy Agency (‘IAEA’), and includes the 1963
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Convention on Civil Liability for Nuclear Damage (the Vienna Convention, entered into
force in 1997).73 The key difference between these two regimes was participation: the
regime set up under the Vienna Convention was directed at global, worldwide participation,
whilst the regime under the OECD was aimed at the participation mostly of the OECD
members. The Chernobyl accident in 1986 was the reason that the IAEA initiated work on
all aspects of nuclear liability in order to improve the basic Conventions and structure a
comprehensive liability regime, and in 1988, following the cooperation by (p. 367) the IAEA
and OECD/NEA, the Joint Protocol Relating to the Application of the Vienna Convention and
the Paris Convention was adopted (see below).74
The Vienna Convention was amended by the 1997 Protocol to Amend the Vienna Convention
on Civil Liability for Nuclear Damage and the 1997 Convention on Supplementary
Compensation for Nuclear Damage (entered into force 2003). The Paris Convention was
amended several times by Protocols adopted in 1964, 1982, (entered into force in 1988 and
in 1991 respectively) and 2004 (not yet in force). Contracting parties to the OECD Paris
(and Brussels) Conventions signed Amending Protocols which brought the Paris Convention
more into line with the IAEA Conventions amended or adopted in 1997.75 In 1988 a Joint
Protocol Relating to the Application of the Vienna Convention and the Paris Convention
(Joint Protocol) was adopted (entered into force in 1992).76 The Joint Protocol established a
link between both Conventions, combining them into one expanded liability regime. The
parties to the Joint Protocol are treated as though they are the Parties to both Conventions
and choice of rule of law is provided to determine which of two Conventions should apply to
the exclusion of the other in respect of the same incident.
The main principles of these Conventions have been summarized as follows: strict liability
of the nuclear operator; exclusive liability of the operator of a nuclear installation;
compensation without discrimination based on nationality, domicile, or residence;
mandatory financial coverage of the operator’s liability; exclusive jurisdiction (only courts of
the State in which the nuclear accident occurs have jurisdiction); limitation of liability in
amount and in time.77 Strict liability means that it is not based on fault, presence of which
(or of negligence) does not have to be proved by the Claimant.78 In order to ensure that
sufficient funds will be available mandatory insurance coverage has to be obtained by the
operator (the amounts are set by domestic law).79
The liability cap set by the Paris Convention was SDR 15 million but the Brussels
Supplementary Convention subsequently increased the cap to SDR 300 million, including
contributions both from the installation State, of up to SDR 175 million, and from other
States parties to the Convention collectively based on their installed nuclear capacity, for
the balance.80 The 1963 Brussels Supplementary Convention is based on a three-tiered
system of compensation. The first tier of compensation is derived from the nuclear
operator’s liability under the Paris Convention. The second tier is provided by the State
where the accident occurs, which must cover the difference between the level of operator’s
liability (set by domestic law) and SDR 70 million. (p. 368) The third tier is based on
contributions from all States parties to the Convention and brings an additional amount of
up to SDR 50 million, for a total of SDR 120 million. This amount, set in 1963, has since
then been increased. Indeed, the second tier was subsequently raised to the difference
between the amount for which the operator is liable under domestic law and SDR 175
million, whereas the third tier was increased to SDR 125 million, for a total of SDR 300
million available for compensation.81 Regarding the system of the IAEA Vienna Convention,
as last amended in 1997, the cap applicable to the liability of the operator reaches SDR 300
million. The definition of nuclear damage encompasses environmental damage and
preventive measures. The amended system also extends the geographical reach of the
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Convention, as well as the period within which a claim for loss of life or personal injury may
be brought.82
The 1988 Joint Protocol sought to harmonize the situation of victims subject to one of the
two systems by considering States parties to the Protocol as being parties to both
conventions.83 Further attempts at harmonizing and extending both systems were made in
2004 with the signature of amending protocols to the Paris Convention. These amendments,
which are not yet in force, aim to bring the system of the Paris Convention more in line with
that of the amended IAEA Vienna Convention as well as to expand the protection accorded
to victims in case of nuclear accident. The need for such expansion was tragically recalled
by the 2011 Fukushima accident. Half of the nuclear reactors of the World are indeed
outside of both the Paris or the Vienna systems.84
In conclusion it may be said that despite some similarities, the regime for compensation for
nuclear liability damage differs from that of oil pollution as it also includes certain residual
State involvement, whilst the liability regime for oil pollution is based entirely on civil
(private) schemes. Moreover, whereas oil pollution regimes have so far been quite effective,
nuclear liability regimes are a source of contention between States and appear not to offer
a sufficient cover.

3.2. Domestic regimes: Selected case studies
3.2.1. Overview
This Section will deal with environmentally-specific liability regimes which can be
distinguished from other regimes through which environmental damage can also be
redressed, such as, for example, common law torts. In the law of torts, negligence is the
main concept on which the protection of victims against personal injury, damage to
property, and economic loss is based.85 All kinds of negligence include three fundamental
features: the defendant should be bound by the duty of care; he must be in breach of this
duty of care; the breach of that duty must result in damage to the plaintiff.86 In English law,
torts of nuisance may be actionable in private and public law. Most cases of public nuisance
are deemed to be crime. Private nuisance is defined as an interference with the use or
enjoyment of any land in which a person has a proprietary interest. Private nuisance is only
actionable if it emanates from the defendant’s land.87

(p. 369) 3.2.2. The EU Environmental Liability Directive
3.2.2.1. The legal framework

The EU Liability Directive88 is based on the ‘polluter-pays principle’ (article 1). The
Directive covers environmental damage and other damage as defined by article 1.89
Damage is defined as a measureable adverse change in natural resource or measurable
impairment of natural service which may occur directly or indirectly. Environmental
damage covers the following:
(a) damage to protected species and natural habitats that have significant adverse
effects on reaching or maintaining the favourable conservation status of such habitats
or species. This definition covers species and habitats mentioned in Directives 79/409
and 92/43. Member States can include other species or habitats in the protection;
(b) water damage. This relates to any damage that significantly affects the ecological,
chemical and/or quantitative status and/or ecological potential ‘as defined in Directive
2000/60/EC of the water concerned’;
(c) land damage. This is any land contamination that creates a significant risk of
human health being adversely affected as a result of the direct or indirect
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introduction, in, or under land, of substances, preparations, organisms, or
microorganisms.
According to article III, the Directive refers to environmental damage where it is caused by
activities listed in Annex III.90 The Directive adopts a wide definition of environmental
damage. Article 5 covers indeed situations where environmental damage has not yet
occurred but there is an imminent threat of such damage. For activities listed in Annex III,
responsibility for environmental damage is structured as a strict liability system (applicable
to ‘environmental damage caused by any occupational activities listed in Annex III, and to
any imminent threat of such damage occurring by reasons of any of those activities’, article
3.1 a). The strict liability scheme covers damage to EU protected natural habitats and
species, waters covered by the Water Framework Directive, and soil pollution, if the
damage exceeds the applicable thresholds.91 However, the Directive also includes fault and
negligence-based liability of an operator in relation to damage to protected species and
natural habitats caused by any occupational activities other than those listed in Annex III,
and to any imminent threat of such damage occurring by reason of any of those activities
(article 31.b).92 It applies to any occupational activity. Occupational activity is defined in (p.
370) article 2.7 as ‘any activity carried out in the course of economic activity, as a business
or an undertaking, irrespectively of its private or public, profit or non-profit character’.
Liability is bestowed on the operator (article 6.1).93 ‘Operator’ is defined in the Directive as
any natural or legal person who operates or controls an occupational activity or, when it is
provided for in national legislation. The type of liability in the Directive is very complex. In
broad brushstrokes it may be said that damage for habitats and species protected under the
EU or nature conservation is covered (notwithstanding whether or not it is caused by a
dangerous activity) but the type of liability varies depending on the kind of activity that
caused damage (strict liability applying to activities covered by the EU legislation, listed in
Annex III, which has already been amended several times). Damage to waters covered by
the Framework Water Directive and soil pollution can be recovered only if caused by such
activities. If damage was caused by an activity not listed in EU legislation, States and other
persons must have recourse to their national laws in order to remedy the damage.94
According to article 6(3):
competent authority shall require that the remedial measures are taken by the
operator. If the operator fails to comply with the obligations laid down in paragraph
1 or 2(b), (c) or (d), cannot be identified or is not required to bear the costs under
this Directive, the competent authority may take these measures itself, as a means
of last resort.
The Directive’s objective is, as well, restoration of damage to natural resources. The
Directive’s preferred method is restoration of damaged resources rather than monetary
value of the affected natural resources (article 7.2, Annex II). The Directive also addresses
so-called ‘interim losses’ which relate to liability for the loss or impairment of natural
resources and natural resource services during the restoration (articles 2(13) and Annex II
(1 c–d)).95 The cost for preventive and remedial action shall be borne by the operator
(article 8.1).
There are a number of exclusions from the Directive. The Directive does not apply to
environmental damage or to an imminent threat of such damage, if it is caused or
threatened to be caused by an act of armed conflict, hostilities, or civil war, or by a natural
phenomenon of exceptional, inevitable, or irresistible character (article 4.1). Further, the
Directive does not cover damage which is covered by: international conventions relating to
oil pollution damage; carriage of hazardous and noxious substances by sea; civil liability for
damage caused during carriage of dangerous goods by road, rail, or inland ships; and
nuclear risks (article 4.2–4.4 and Annexes IV and V). Also excluded from the Directive are
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national defence, international security, or civil protection activities (article 4.6). However,
as has been noted, such civil liability Conventions have more limited scope with regard to
preventive and remediation measures, and do not include coverage of interim losses.96 The
Directive also in general does not apply to damage caused by pollution of (p. 371) a diffuse
nature, only when it is possible to establish a causal link between activities of individual
operators (article 4.5).
The Directive applies to damage caused by emissions, events, or incidents which took place
after the date of the Directive’s date of transposal, which is 30 May 2007. It does not apply
to damage which was caused after this date, if the damage derived from a specific activity
which took place and finished before 15 May 2007. It also has no application if more than
30 years have passed since the emission, event, or incident which resulted in the damage
occurred (article 17).
The operator has a defence if the environmental damage was caused by a third party, or
resulted from compliance with a compulsory order or instruction deriving from a public
authority (article 8.3). A right to request the competent authorities to take action to prevent
or remedy environmental damage is bestowed on natural and legal persons who are
affected or are likely to be affected by environmental damage. A non-governmental
organization promoting environmental protection shall be deemed to have sufficient
interest or to have rights capable of being impaired. These persons shall have access to a
court or other independent and impartial public body to review the substantial and legality
of the decisions, acts, and failures of the competent authority (articles 12 and 13).
The EC Directive does not have the legal character of a civil liability regime; it is ‘in essence
a public or administrative law regime’.97 This is due to the fact that such a liability is
enforced only by public authorities through duties imposed on the operator to take
measures to prevent and/or to remedy environmental damage.98 According to Annex II the
restoration of damage to waters and protected species and natural habitats is effected
through primary, complementary, and compensatory remediation measures.99 An exception
to the above-mentioned measures is soil pollution cases. Annex II states that the measures
adopted in such a case should:
ensure, as a minimum, that the relevant contaminants are removed, controlled,
contained or diminished so that the contaminated land, taking into account its
current use or approved future use at the time of damage, no longer poses
significant risk of adversely affecting human health (Annex II. 2).
The EU Environmental Liability Directive has been assessed as an important development
in redress of environmental damage. One of the most important features of this Directive is
that it is of no importance for its application whether the affected natural resources are
owned publicly or privately or un-owned, as the public authorities act as trustees of covered
natural resources and the legal status of these resources is irrelevant. (p. 372) However,
there are certain features of this Directive which many impede application of the regime in
specific cases. Such provisions are, for example, the threshold criteria, the damage
assessment rules of Annex II, and, depending on how the Directive has been implemented
in member States concerned, the available defences.100 As Brans noted, ‘the resulting
uncertainty and risks cause member States to be cautious in applying the regime’.101 Other
factors impeding the application of the Directive are the lack of the insurance and the
danger of insolvency. Therefore, the Directive although a very important legal instrument,
‘is not without its problems’.102
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3.2.2.2. Jurisprudential applications

There are several recent cases which arose under article 18 of the Liability Directive.
Member States must report to the Commission regarding the experience gained in the
application of this Directive (including the information articulated in Annex VI). Member
States must also report the following issues: (1) the type of environmental damage; (2)
classification of legal person(s); (3) whether judicial proceedings were required; (4) the
outcome of the remedial activities; (5) the date the proceedings closed; and (6) any
additional information and/or data that the member States identify as useful for the
purposes of evaluating the Directive’s effectiveness.103 Goldsmith et al refer to a number of
cases relating to these obligations. These cases concern Greece, Poland, and the United
Kingdom.
In Greece, the Coordination Office for the Directive Implementation (‘SYGAPEZ’) has
received approximately 30 cases for administrative examination under the Greek legislation
transposing the Directive. To identify the damage in each instance the governmental
authority asked the operators to submit the data (with chemical analysis or other
measurements of soil or water characteristics). Additionally, they have been requested to
submit detailed reports on the actions undertaken to remedy environmental damage.
Approximately five cases have resulted in a proposal for remedial measures,
implementation of which is at present monitored by governmental authorities.104
In Poland, 83 cases were reported in 2009, which required prevention and/or remediation of
environmental damage (13 cases of land and water damage; 3 cases of water damage). In
2010, 65 cases were reported (33 cases of land damage; 18 cases of damage of land and
water; 11 cases of protected habitats and species damage; 3 cases of water damage).105 In
the United Kingdom, a public website is maintained by the Department of Environment,
Food and Rural Affairs, which provides updated information on the implementation of the
Directive, including Incidents Reports. In the 2009 Incidents Report, 4 incidents were
reported (3 involving alleged land damage; 1 involving water damage). The 2010 Incident
Report concerned 4 alleged cases of land damage; 2 alleged cases of damage to protected
species and habitats. In 2011, there were 3 incidents reported of alleged damage to
protected areas and habitats.106
Goldsmith et al present a detailed example of a UK case concerning the implementation of
the Directive, concerning water damage. Due to a failure at a water company pumping (p.
373) station, a sewage discharge was introduced into a river in July 2009. The discharge led
to the reduction of oxygen levels, which further resulted in significant fish kill. A report of
the Environmental Agency noted the decrease in the water body’s biological quality from
‘good’ to ‘poor’ status and that this reduced the water’s body ecological quality in a stretch
of 3 km from ‘good’ to ‘poor’. Based on these findings the Environmental Agency
determined that the incident fell under the Directive’s transposing legislation. The water
company agreed to restock the river and the parties conducted a damage and remediation
evaluation. Subsequently, various options were considered for compensation for significant
services losses (such as restocking; habitats improvements; access improvements; and
combinations thereof). Habitat equivalency analysis was used to determine the scale of
measures required and the remediation option were assessed using the criteria specified in
the Directive. The Environmental Agency concluded, having consulted with the fishing
community and other stakeholders, to pursue the option of a combination of habitat and
access improvements. These measures were completed in 2012.107

3.2.3. Liability for environmental damage in the United States
3.2.3.1. The CERCLA
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3.2.3.1.1. The legal framework:

The 1980 Comprehensive Environmental Response, Compensation and Liability Act
(‘CERCLA’) is a very complex piece of legislation and only a very general discussion of its
structure can be provided in this chapter.108
Section 104(a) of CERCLA authorizes the President to respond to a release (or substantial
threat thereof) of a hazardous substance into the environment, or of a pollutant or
contaminant which may present an ‘imminent and substantial danger to the public health or
welfare’. Such authority has been delegated to the Environmental Protection Agency (EPA)
and other federal agencies. Response actions taken under CERCLA may include: clean-up
activities involving the containment, removal, or treatment of environmental contamination
to prevent potentially harmful exposure; and may also include the temporary or permanent
relocation of potentially exposed individuals if so warranted.109 There are several exclusions
from CERCLA, which are regulated by other acts (eg releases of petroleum or of nuclear
materials). Section 101(22) also excludes three other types of releases from the CERCLA:
(1) a release that would result in exposure solely within the workplace; (2) emissions from
the engine exhaust of a motor vehicle, train, aircraft, vessel, or power pumping station; and
(3) the ‘normal’ application of fertilizer.110
The system under the CERCLA rests upon the identification by response authorities of
priority sites (they must develop a National Priorities List or ‘NPL’ of federal or (p. 374)
State sites) and their ranking (through a Hazard Ranking System or ‘HRS’ which is annually
updated by the EPA111) as well as on the legal authority provided to such agencies to adopt
response actions. The latter consist of either ‘removal’ or ‘remedial’ actions (Sections
101(23) 22 and 101(24) 23 of CERCLA respectively). Under Section 104(c)(3), the State
where a non-federal NPL site is located shares the costs of remedial actions taken at that
site, as a precondition for federal financing of such actions (through the so-called
Superfund).112 Importantly, the CERCLA calls for the general public to be consulted on the
type of remedial actions to be adopted at individual sites (this requirement does not apply
to removal actions).113
Section 107(a) establishes a liability system for the costs associated with response actions,
damage to natural resources, or public health assessments, among others.114 The courts
have interpreted the liability arising under Section 107 of CERCLA to be strict, joint and
several, and retroactive. There are defences to liability: an act of God; an act of war; an act
or omission of a third party with whom the defendant has no contractual relationship, if the
defendant exercised due care with respect to the hazardous substance and took precautions
against foreseeable acts or omissions of that third party and against the foreseeable
consequences of such acts or omissions; or any combination of these three
circumstances.115
The CERCLA established the Hazardous Substance Superfund Trust Fund to provide
financial resources for the federal government to cover the clean-up of contaminated sites
where the responsible parties cannot pay or cannot be identified.116 Finally, if the
responsible parties can be identified and are not insolvent, the federal government can use
three main mechanisms to enforce cleanup liability: judicial or administrative orders; cost
recovery actions; and voluntary settlement agreements.117 Although the EPA is responsible
for enforcing clean-up liability, 1986 amendments to CERCLA authorized citizens to
challenge the adequacy of a clean-up action in court.
3.2.3.1.2. Jurisprudential applications:

An interesting application of CERCLA is Pakootas v. Teck Cominco Metals LTD, which is in
many ways an iteration—at the domestic level—of the famous Trail Smelter Arbitration.118
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Defendant Teck Cominco Metals is a Canadian corporation that owns and operates a leadzinc smelter in Trail, British Columbia (‘Trail Smelter’), close to the Canada-United States
border. In the period between 1906 to 1995, the Trail Smelter discharged significant
amounts of waste annually into the Canadian portion of the Columbia River. In August 1999,
the group of affected minorities requested the US Environmental Protection Agency (‘EPA’)
to study the pollution of the River in Northeastern Washington. The EPA found that the site
was seriously contaminated. The plaintiffs, two members of the affected minorities (the
Colville Tribes) filed a ‘citizen suit’ under CERCLA before a US federal court. They
requested inter alia injunctive relief preventing Teck from continuing to pollute, and
penalties for non-compliance.119 A key contention of the plaintiffs was the extraterritorial
application of CERCLA (to a Canadian company situated in Canada).
(p. 375) The court reasoned that CERCLA could be applied extraterritorially and found that
Teck was potentially liable under CERCLA.120 Teck filed an appeal but the case
subsequently reached a settlement with the EPA. However, the action was not rendered
moot because two of the plaintiffs (Pakootas and the State of Washington) were not parties
to the settlement agreement.121 On appeal, a circuit court concluded that CERCLA was not
being applied extraterritorially but domestically in the present case and that Teck could be
held liable under CERCLA for the environmental pollution. The release or threatened
release of hazardous substances from the smelter into the United States was sufficient to
establish liability under the CERCLA.122
3.2.3.2. The OPA
3.2.3.2.1. The legal framework:

A short mention must be made of the 1990 Oil Pollution Act (‘OPA’) which was largely
promulgated as a response to the Exxon Valdez incident. As noted above, oil pollution is
excluded from the scope of the CERCLA. The OPA contains 80 sections, divided into 9
chapters, including comprehensive provisions on liability and compensation as well as
prevention and removal. It has a wide scope of damages including natural resource
damage. The OPA imposes liability on the ‘responsible party’, which is defined as a ‘person
owning, operating or demise chartering a vessel’ (therefore the liability is imposed on the
shipowner; operator; and demise charterer).123
The OPA is based on strict liability (Section 2702) with contributory negligence of the
claimant also being taken into account. Section 2703 deals with exceptions from liability,
which are: an act of God; and act of war; an act or omission of a third party; or a
combination thereof. The damages under the OPA include damages to natural resources,
rural or personal property, subsistence use, revenues, profits and earning capacity and
public services, and costs of assessing damage. Under certain circumstances pure economic
loss is also compensable.124
The OPA established the national Oil Spill Liability Trust Fund, which can provide up to
USD one billion per spill incident. Section 1002(a) provides that the responsible party for a
vessel or facility from which oil is discharged, or which poses a substantial threat of a
discharge, is liable for: (1) certain specified damages resulting from the discharged oil; and
(2) removal costs incurred in a manner consistent with the National Contingency Plan
(‘NCP’). Section 1002(d) provides that if a responsible party can establish that the removal
costs and damages resulting from an incident were caused solely by an act or omission by a
third party, the third party will be held liable for such costs and damages. Section 1004
provides that the liability for tank vessels larger than 3,000 gross tons is increased to USD
1,200 per gross ton or USD 10 million, whichever is greater. Responsible parties at onshore
facilities and deep water ports are liable for up to USD 350 million per spill; holders of
leases or permits for offshore facilities, except deep water ports, are liable for up to USD 75
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dollars million per spill, plus removal costs. The Federal government has the authority to
adjust, by regulation, the USD 350 million liability limit established for onshore facilities.
(p. 376) Moreover, the OPA requires contingency planning both by government and
industry. The National Oil and Hazardous Substances Pollution Contingency Plan (‘NCP’)
has been restructured to follow a three-tiered approach: the Federal government has direct
responsibility for all public and private response efforts for certain types of oil spills; Area
Committees—composed of federal, state, and local government officials—must develop
detailed, location-specific Area Contingency Plans; and owners or operators of vessels and
certain facilities that pose a serious threat to the environment are required to prepare their
own Facility Response Plans.125
The OPA’s provisions are very complex as they exist on two levels: federal and state laws. At
the federal level the principal statute is the 1990 Oil Pollution Act. However, this Act does
not pre-empt the right of individual states to promulgate their won legislation on oil
pollution from ships. The US liability regime is two-tiered: the first tier is the liability of the
shipping industry (this is strict liability of the shipowner, operator, and bareboat charterer,
which may be joint and several). The second tier is the liability of the oil industry. Despite
strong initial opposition to the OPA by all industries (including the insurers), they adapted
to the requirements. Insurers argued that such liability would not be insurable, due to the
restricted capacity of the insurance market, and the oil industry was wary of the possibility
of the increased transportation and insurance costs thus leading to an increase in oil
prices.126
3.2.3.2.2. Jurisprudential applications:

In connection with the application of the OPA, one must mention the Deepwater Horizon
2010 oil spill in the Gulf of Mexico. From the legal point of view the BP Oil Spill is a very
complex case in which the OPA played a significant role,127 although many other aspects
have been framed through different bodies of law. The OPA, with the Clean Water Act
(‘CWA’) and other environmental law, provides a federal framework for oil spill liability, but
explicitly does not pre-empt similar state laws.128 In this case, BP voluntarily gave funds
directly to the states and to a trust fund used to establish the Gulf Coast Claims Facility
(‘GCCF’).129 BP was sued under both the CWA and the OPA.130

3.2.4. Liability for environmental damage in the People’s Republic of China
3.2.4.1. The Tort Liability Law

On December 26, 2009, China passed a Tort Liability Law (‘TLL’), which came into force in
2010.131 Article 1 of the General Provisions chapter of the TLL states that in addition to
promoting ‘social harmony and stability’, the purpose of the TLL is to ‘prevent and punish
tortious conduct’.
(p. 377) Chapter 8 of the Tort Liability Law (articles 65–8 of the TLL)132 relates to specific
provisions regarding liability for environmental pollution (ie environmental torts) and
codifies special liability and evidentiary rules that are significantly more stringent than
prior environmental legislation and court interpretations. Under this new law, a company
that pollutes the environment will be strictly liable in tort for damage caused and will bear
the burden of proof in respect of causation.133 China has based TLL on the continental
European civil law approach, however, the ‘punish’ language used therein is a deviation
from continental European civil tort law, the purpose of which is to compensate a victim for
his/her loss and to prevent future harm, but not to punish the violation.134 The polluter is
strictly liable (article 65) and the defendant bears the burden of proof (article 66). TLL
provides for punitive damages only for products liability causes of action that arise under
article 47 of the Product Liability chapter. They are not included for environmental
damage.135 China has weak and poorly-enforced environmental laws; therefore TLL, based
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on strict liability and a burden-shifting approach, ‘is an important step in the development
of law in China’.136
It is argued, however, that in order to make the TLL more effective in relation to
environmental liability ‘China should amend the TLL to add a punitive damages remedy for
environmental pollution torts cases in which the polluter has knowledge that its activities
do not meet environmental regulations yet continues to pollute’.137 The compatibility of the
prevention and punishment language in the General Provisions with the environmental tort
liability articles should also be addressed.138 It is also suggested that there is lack of
continuity between the stated purpose of the law— to ‘prevent and punish’— and the
specific guiding statutory language in the Liability for Environmental Pollution Torts
chapter. The TLL does not provide a mechanism to punish and deter polluters.139
3.2.4.2. Oil pollution compensation schemes

An outline will be given of oil pollution compensation schemes in China.140 The system is
very complex as there are several relevant statutes: the 1999 Marine Environmental
Protection Law of the Peoples’ Republic of China (‘MEPL’, the first Act was promulgated in
1982 and amended in 1999); the China Maritime Code; and following the promulgation of
MEPL in 1982, the 2009 Regulations on the Prevention and Control of Marine of Pollution
from Ships (Regulations 2009, in force from 2010, which superseded the 1983 Regulations
Concerning the Prevention of Pollution by Sea Areas by Vessels).
(p. 378) Article 66 of MEPL provides that China shall implement civil liability for marine oil
pollution and ensure the establishment of oil pollution insurance and a compensation fund.
The compensation for oil pollution is shared by the shipowner and the cargo owner.
However, this provision has not yet been in operation as no implementing legislation has
been passed by the State Council and no compensation fund set up.141 According to MEPL’s
article 90, pollution damage to marine environment should be eliminated by a polluter and
also losses should be compensated (these civil law remedies are recognized by China in its
tort laws).142 This article is unclear and it has been interpreted in two ways. One is that the
polluter compensates full damage and losses; therefore there is no ceiling to liability. The
second interpretation entails that it is only a general principle that the polluter is strictly
liable. The specific amount of compensation can be limited if the polluter complies with the
conditions of the China Maritime Code for the shipowner, charterer, and operator, to limit
his/her liability.143 Article 90(2) relates to heavy losses from damages to marine ecosystems,
marine aquatic resources, and marine nature reserves, suffered by the State. In such cases
the relevant State departments will make a compensation demand to the polluter. However,
this article only applies to ‘heavy losses’ and there is no definition of what is considered to
be ‘heavy’. Further, it only refers to losses suffered by a State and not by private parties.
Such vague formulations result in a disadvantaged position for claimants bringing an action
on the basis of the MEPL and it does not suffice to provide for satisfactory oil pollution
compensation in practice.144
The China Maritime Code limits the polluter’s liability. An important provision is article 208,
which excludes from the scope of the Code claims for oil pollution damage under the 1992
(as amended 2000) CLC, to which China is a party. The Code’s limitation of liability does not
apply to cases where CLC applies. Shipowners, charterers, and operators can limit their
liability under certain conditions specified in the Code (articles 207 and 210, principles of
calculation). 2009 Regulations provide for further limitation of liability and also for
compulsory insurance. On 2010 the Ministry of Transport promulgated the Implementing
Measures on Civil Liability Insurance for Vessel-Source Pollution. Ships navigating Chinese
waters must have insurance reflecting possible liability under CLC.145 There are some
issues concerning the application of CLC in China. Due to the lack of specific domestic
rules, the application of CLC is not harmonized across regions and, therefore, liability and
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compensation frequently depends on courts’ decisions, which vary.146 It must also be added
that China is not a party to the Fund Convention.
In conclusion it may be said that Chinese statutes do not have clear provisions on liability
for oil pollution compensation and the scope of damages compensated. The general
principle prevailing in China is that the shipowner is liable for clean-up costs. As for losses
incurred by fishermen, there are no specific provisions as to whether and how they are
recoverable.147 Also, the lack of rules defining accurate liability limits add to a rather
confused picture of liability for oil pollution in China. The requirement of compulsory
financial guarantees was established very recently, which will help to effectively deal with
insolvency of the shipowner.148
(p. 379) The International Oil Pollution Compensation Fund (‘IOPC’) is only available in the
Hong Kong Special Administrative Region (‘SAR’). China’s reluctance to become a party to
IOPC is of economic nature, as one of the largest importers of crude oil in the world would
also be one of largest contributors to the IOPC.149 As of 2012, an additional compensation
source is available under the Chinese National Compensation Fund.150

III) Relations with Other Principles
The core considerations of Principle 13 are somewhat at odds with the main approach
followed in international environmental law, namely prevention. Reparation, whether it is
viewed from the perspective of the polluter (responsibility/liability) or that of the injured
party (compensation) only takes place when damage has occurred or, in other words, when
it is too late to prevent it. Yet, reparation is important for two core principles of the Rio
Declaration, ie the prevention principle (Principle 2) and the polluter-pays principle
(Principle 16). These two principles are not only important at an international level but also
at a domestic level, as a component of the general exhortation in Principle 11 of the Rio
Declaration to enact environmental legislation.
Principle 13 relates to Principle 2 first as a form of extension of the prevention obligation
stated in the latter. Principle 13 is an extension in two ways. First, by calling for States to
adopt domestic legislation on liability and compensation for environmental damage it seeks
to deter polluters or encourage them to prevent such damage. Second, it also encourages
States to organize a system of compensation that may facilitate compensation of such
damage, even when it takes place in a transboundary context. In the latter regard, the most
efficient solution would be an international framework. Yet, Principle 13 recognizes that
this is difficult to achieve and its call for domestic legislation must be understood as pointed
not only to purely domestic environmental damage but also to damage with an international
dimension.
Principle 13 also relates to Principles 11 and 16. It is a specific form of the environmental
legislation called for in Principle 11 and it has the specific purpose of identifying the
polluter targeted by Principle 16 and assigning consequences to its acts. The polluter-pays
principle is indeed the foundation of the overwhelming majority of the liability regimes
designed either at the domestic or at the international level. Although the polluter-pays
principle may find expression beyond mere liability regimes (eg environmental taxation,
efficiency standards, etc), such regimes are a major form of implementing it.

IV) Assessment
This outline of the problems relating to Principle 13 of the Rio Declaration clearly indicates
that after over twenty years there is not much progress in developing a coherent and
uniform system of international and national regimes for liability for environmental (p. 380)
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damage. There are several obstacles, one of them being the lack of a widely accepted
definition of the environment and environmental damage.
State responsibility rules do not offer much help in remedying environmental damage,
which in fact is mostly due to activities of individuals and in any case only covers damage by
a State resulting from wrongful acts. Civil liability of operators (sine delicto) embodied in
the parameters suggested to States in the 2006 ILC Principles has not been influential in
practice. Liability regimes based on MEAs are not particularly successful either, as
illustrated by the still un-ratified Protocol of the Basel Convention. It appears that the most
successful approach is the one taken by the regime on oil pollution, entirely based on the
involvement of private actors. The nuclear liability regime (with residual State
participation) is, instead, largely inadequate. National regimes vary greatly and some like
the Chinese are very complex and not yet fully implemented.
It may be said that one of the common features of all liability regimes is that they are based
on the polluter-pays principle. In the view of the present author there is still a long way
forward before we reach uniform regimes which would be widely accepted by States.
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