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Political-Legal Implications of the July 2o16
Arbitration Decision in the Philippines-PRC Case

Concerning the South China Sea: The United States,
China, and International Law

Jacques deLisle1

I Introduction

The international political and legal implications of the 12July 2o16, unanimous

decision in the Philippines vs. China international arbitration case concerning
the South China Sea (scs)2 vary significantly among the major affected inter-
ests. For the United States, the decision reads, in many ways, as an affirmation
of what have been core legal elements of us policy and strategy toward the
contested maritime region and China's claims and actions therein. The panel's
ruling, thus, augured basic continuity in the us approach. But, the tribunal's

decision nonetheless put the us to complex and difficult choices. The chal-
lenges for the us stemmed partly from China's mostly predictable reaction
(a sharp rejection of the award and its legitimacy) and were compounded
by the Philippines' surprising backing away from its legal victory (following
Rodrigo Duterte's ascension to the presidency). Donald Trump's unexpected
win in the us presidential election generated further complications and more

uncertainty, given the new us administration's evident disdain for its predeces-
sor, skepticism toward established approaches in many aspects of us foreign
policy, and early moves that sent mixed signals and suggested a lack of under-
standing of, or concern with, international legal issues relevant in the s c s.

For China, the decision was a stunning repudiation of many of its key le-
gal arguments and much of its behavior in the disputed scs region. The tri-
bunal's ruling, thus, portended a continuation of the strongly negative stance
that China had adopted toward the proceedings as well as the substance of the

i University of Pennsylvania and Foreign Policy Research Institute.

2 PCA Case No. 201319, South China Sea Arbitration between the Republic of the Philippines

and the People's Republic of China, Award, 12 July 2o16 ("South China Sea Arbitration Award

(Merits)").
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Philippines' claims before the decision. Beijing's initial responses to the arbi-
tral award were in this familiar vein. Still, the panel's sharply adverse judgment
put Beijing to more difficult political calculations about how to respond-
choices that Beijing had not had to face (at least in full or publicly) before the
panel's award. Manila's post-decision shift to a more accommodating position

ameliorated, but hardly eliminated, these challenges for China.
For international law-a concededly more abstract "affected interest"-the

arbitral decision constituted a noteworthy resolution of several contentious
doctrinal issues, and a strong assertion of the reach and capacity of interna-
tional legal rules and formal dispute resolution procedures. But, here too, the
broader and longer-term implications are more ambiguous and ambivalent.
The sweep and ambition of the panel's decision came with risks that the ap-
parent "victory" for international law would prove fleeting or illusory, and per-
haps even perverse. China's stern rejection, the Philippines' striking downplay-
ing, the evident limits to what the us is able or willing to do, and vulnerabilities
inherent in international legal rules and institutions all contribute to serious
doubts about whether the tribunal's ruling will be, in the end, a win for inter-
national law and legal institutions.

II The United States

For the us, the arbitration decision was remarkably in line with the central
legal components of us policy toward the scs disputes and toward China's ap-
proach to the issues at stake in those disputes. The principal law-related fea-
tures of us policy date to the middle 199os, and were framed partly in response
to an earlier round of escalating tensions in the region.3 The version of the pol-
icy in place at the time of the Philippines-China arbitration had been set forth
authoritatively by then-Secretary of State Hillary Clinton in 2OO-1ii, during the
early phases of the most recent phase of heightened frictions over scs issues.4

Major holdings in the Philippines-China arbitration decision are fully con-
sistent with-and supportive of-four main elements of the us legal-political

3 us Department of State, Daily Press Briefing, to May 1995, available at: available at: http://
dosfan.lib.uic.edu/ERC/briefing/daily briefings/1995/95o5/95o5lodb.html.

4 See, for example, Hillary Clinton Statement on the South China Sea, 22 July 2o11, available at:
https://2009- 2017.state.gov/secretary/2009213clinton/rm/2011/07/168989.htm.

Remarks at Press Availability (Hillary Clinton), 23 July 2olo, available at: http://china.usc
.edu/remarks-press-availability-secretary-clinton-july-23-2010.
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position: (i) not taking a position on questions of sovereignty over disputed
landforms and lesser features in the scs (none of which is the object of us
claims to territorial sovereignty or maritime rights to be derived therefrom);
(2) asserting and protecting rights to broad freedom of navigation and over-
flight and access to the maritime commons in the scs area; (3) insisting that all
parties follow international law, including particularly the law of the sea rules
in UNCLOS, which the us regards as, in most respects, reflective of binding
customary international law; and (4) calling on rival claimants to use peaceful
means to address their disputes and to eschew coercive or destabilizing mea-
sures.5 The first two of these positions concern relatively specific legal points
that are highly salient in the fraught international politics of the scs region.
The third and fourth address broader matters of legal and related political
principles. The third also largely subsumes the second.

These components of the us position align with Washington's broader po-
litical objectives in East Asia. The us agenda in the region includes: maintain-
ing regional peace and stability, reassuring allies and friends of the reliability

of the us's commitments, and maintaining a significant us role and presence,
militarily, politically, and economically. On each of the elements, the arbitra-

tion decision's congruence with us positions is clearest on issues over which
the us and China disagree and which are also the issues of greatest regional
political and strategic significance for the us.

First, the us has not taken aposition on the question of who has sovereignty over
disputed landforms in the scs. This stance has allowed the us to avoid "taking
sides" on the issues that have been most fraught and most conflict-provoking in
the region. It has enabled the us to focus on other legal issues relevant to US in-
terests and systemic values (such as freedom of access, peace and security, and
so on), and to deflect China's arguments that the us has no legitimate role in
the scs because it does not, and cannot, have any claim to sovereignty over any
landforms or to coastal State rights over maritime zones.6 At the same time, the

5 These positions, which are addressed sequentially in this section, are articulated in many

official us sources, including those cited in the immediately preceding two footnotes.

6 People's Republic of China Ministry of Foreign Affairs, The Issue ofthe South China Sea (June

2000) § 3; "China Opposes Attempts to Internationalize South China Sea Disputes," XINHUA,

28 September 2o11, available at: http://news.xinhuanet.com/english2olo/china/2o11-09/28/c

_131165615.htm; "Ministry of Defense: Outside Intervention Not Welcome," XINHUA, 31 July

2012, available at: http://news.xinhuanet.com/english/china/2012-07/31/c-123503297 .htm;

YangJiechi Gives Interview to State Media on the So-Called Award by the Arbitral Tribunalfor

the South China Sea Arbitration, 16 July 2o16, available at: http://www.chinaembassy.org/eng/

zt/abc123/t1382o6o.htm ("certain countries outside the region, driven by their own agenda,

have frequently intervened in the South China Sea").
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us's agnosticism on questions of sovereignty has left Washington free to insist
that it can and should play a pivotal role in the region to protect us interests,
and to provide international public goods. Among the us's more prominent
active measures have been freedom of navigation operations, military recon-
naissance, and other measures by the us Navy that challenge China's claims or

possible claims to impede open access to the scs area. (In principle and likely
in practice, the us would extend these methods to States other than China if

they were to pursue a course akin to that which China recently had been pur-
suing to increase dominion over the scs, such as undertaking extensive land
reclamation, building port facilities and landing strips, denying other States'
ships access to disputed areas, harassing us military ships, and so on.)

The arbitration tribunal's decision is consistent, and resonates, with the "ag-
nosticism on sovereignty, but opposition to enclosure" element of us policy.
The panel made clear that it purported not to make any decisions on territorial

sovereignty, recognizing that such questions were beyond its purview because
they lie outside the law of the sea and, thus, the tribunal's jurisdiction as an
UNCLOS-based dispute resolution body. (The panel here rejected a version of
this argument from China, which claimed that the tribunal lacked jurisdiction
over the Philippines' claims as a whole because-on Beijing's account-none
of Manila's arguments about maritime zones and maritime rights could be re-
solved without straying into issues of sovereignty.)7

This could have meant that the panel would forego addressing the Philip-
pines' challenge to China's expansive claims to maritime rights, and thus would
have said little that aligned with the us's opposition to China's expansive ju-
risdictional claims. After all, the valuable rights over maritime zones that were

the focus of the Philippines' claims in the arbitration proceeding, and that are
the principal source of economic and strategic value in the scs disputes more
generally, derive from sovereignty over territory. But the panel took a differ-
ent tack, accepting its lack of authority to address territorial sovereignty but
nonetheless issuing extensive decisions on the merits rejecting Beijing's claims
of rights over the contested sea areas (essentially on the grounds that none of
the landforms or maritime features, even if under Chinese sovereignty, could
support the maritime zones and rights China asserted).

The tribunal's distinction between territorial sovereignty issues that were
beyond its reach and maritime rights questions that were largely within its

7 PCA Case No. 201319, South China Sea Arbitration between the Republic of the Philippines

and the People's Republic of China, Award on Jurisdiction and Admissibility, 29 October 2015

("South China Sea Arbitration Award (Jurisdiction and Admissibility)") 151-154.
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reach dovetailed with us positions, which distinguish between territorial
sovereignty questions in which the us does, and must, acknowledge it has no
direct interest, and the law of the sea issues in which the us sees important
national and systemic interests in relatively open seas. In addition to provid-
ing indirect legal reinforcement for the us's long-standing and politically sage

disjunction between sovereignty and maritime rights, this feature of the tribu-
nal's decision may enhance the us's credibility in arguing that China should
respect and implement international law-which now includes the arbitra-
tion decision's rejection of Chinese positions that threaten open seas norms-
while maintaining that the us is not using support for the arbitral award to
"interfere" in questions of sovereignty, which are especially neuralgic and pro-
vocative for China.8

Second, the us has insisted on respectfor rights of freedom of navigation and
overflight in the scs. These principles, which the us has articulated and imple-
mented primarily in response to challenges-clear, perceived, or potential-
from China, serve and reflect major us interests in the scs region: protection
of international trade in which the us has a large economic stake and in which
its friends and allies in the region have an even greater stake, and freedom of

operation for the us Navy in a strategically-as well as economically-vital
region.

The legal principle of freedom of navigation (and overflight) has been so
central that it has been a pillar of us arguments that China's positions and
behavior may more broadly challenge international law of the sea norms and,
thus, regional order more generally.9 Equally tellingly, China has responded
to the us's and others' concerns about possible Chinese impediments to free

8 On the centrality of sovereignty to Chinese conceptions of international law, see general-
ly, XUE HANQIN, CHINESE PERSPECTIVES ON INTERNATIONAL LAW: HISTORY, CUL-

TURE, AND INTERNATIONAL LAW (2012), pp. 68-97; Wang Tieya, International Law in

China: Historical and Contemporary Perspectives, RECEUIL DES COURS, 221 (1990), Chap-

ter 4. In relation to China's views on the law of the sea, see Jacques deLisle, From Accept-

ing to Challenging the International Law of the Sea: China and the South China Sea Dis-

putes, in CHANG-FA Lo, NIGEL N.T. LI AND TSAI-YU LIN, (EDS.), LEGAL THOUGHTS

BETWEEN THE EAST AND THE WEST IN THE MULTILEVEL LEGAL ORDER (2016),

pp. 256-26o.

9 See, for example, John G. Odom, South China Sea andFreedom of Navigation, DIPLOMAT, 9

March 2oo6, available at: http://thediplomat.com/216/03/south-china-sea-and-freedom-of-

navigation/; Lynn Kuok, The U.S. FON Program in the South China Sea: A Lawful and Neces-

saryResponse to China's Strategic Ambiguity, BROOKINGS CENTER FOR EAST ASIA POLICY

STUDIES EAST ASIA POLICY PAPER No. 9 (June 2016).
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access with repeated statements that China-whatever its rights might be-
would not do anything to interfere with free navigation in the region.10

Framing policy in terms of these legal principles has helped the us to defend
its interests and assert its preferences while also portraying itself as protecting
and providing international public goods, and avoiding taking sides with any
of the disputants. Under the us's interpretation of the relevant internation-
al legal principles, there is especially little tension between not taking sides
among the disputants and insisting on freedoms of navigation and overflight:
in the us view, many of the freedoms obtain regardless of whether a particular
maritime area is a high seas area, an exclusive economic zone, or (for some us
Navy activities) even a territorial sea of one State or another1

Here, too, the Philippines-China arbitration decision resembled preexisting
us policy positions. The tribunal could not address demarcation of potentially
overlapping maritime zones because China's legally permissible reservation to
the provisions of UNCLOS governing dispute resolution precluded the tribu-
nal's deciding those issues.12 China's reservation covered maritime boundary
delimitations, historic bays and titles, and military and law enforcement ac-
tivities. On Beijing's view, this, too, was enough to deny the arbitration body
jurisdiction over the Philippines' claims.

The tribunal, while accepting its lack of authority over demarcation, none-
theless, concluded that it had jurisdiction to decide that China did not enjoy
the vast maritime rights it claimed in the sc s. By determining that China de-
finitively lacked rights (beyond those enjoyed by States generally) under the
law of the sea over almost all of the disputed scs area, the tribunal's decision
supported the us's position, and weakened China's, on the issues of navigation

1o See, for example, Peh Shing Huei, China Will Always Ensure Freedom of Navigation in

South China Sea, Xi Says, SOUTH CHINA MORNING POST, 7 November 2015; China Values

South China Sea Navigation Freedom More than Anyone: Spokesperson, XINHUA, 2 March

2017, available at: http://news.xinhuanet.com/english/2o17-03/02/c-1360973o6.htm.

II For descriptions of u.s. positions, see Chapter 7o: Air Sea and Space Law, OPERATIONAL

LAW HANDBOOK (2015), pp. 173-177; James W Houck and Nicole M. Anderson, The Unit-

ed States, China, and Freedom of Navigation in the South China Sea, 13(2) WASHINGTON

UNIVERSITY GLOBAL STUDIES LAW REVIEW (2014), pp. 443-447; Raul (Pete) Pedrozo,

Coastal State Jurisdiction over Marine Data Collection in the Exclusive Economic Zone: u.s.

Views in PETER DUTTON, (ED.), MILITARY ACTIVITIES IN THE EEZ (2010), pp. 23-36.

12 See South China Sea Arbitration Award (Jurisdiction and Admissibility) 155-157;

China, Declaration under Article 298, UNCLOS, 25 August 2oo6, http://www.un.org/

depts/los/convention agreements/convention declarations.htm#China; United Nations

Convention on the Law of the Sea, art. 298 (optional exceptions to applicability of Part xv,

Section 2, concerning compulsory dispute resolution procedures).
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and overflight.13 With the judgment having rebuffed China's claims to large
maritime zones, broad historic rights, and any other special rights over most
of the relevant area, the us's opposition to Chinese objections to activities in
the scs area undertaken or endorsed by the us had less need to assert a strong
(and not entirely uncontroversial) version of legal rights to exercise many high
seas freedoms in another State's coastal zones. Conversely, if the arbitration
decision is accepted as a valid ruling (a position that the us in general sup-
ports), China's claim of legal rights to reject or resist us operations must retreat
to more unconventional and controversial arguments that assert significant
legal restrictions on the us's (and others') exercise of high seas freedoms.14

The tribunal's decision rejected China's position, and lined up with the us's,
on specific issues within the ambit of freedom of navigation and overflight. For
example, in ruling that marine formations at which China recently had been
undertaking massive land reclamation projects were mere low-tide elevations,
the tribunal undercut key bases for Chinese claims of a right to exclude or limit
the Philippines, the us, and others.15 As mere LTES, these formations could
generate no territorial sea (much less, an EEZ) in which China could assert its
long-standing (but dubious under international law) claim of a right to require

permission or notification for innocent passage.1 6 Indeed, as mere LTES (except
for those that are close enough to a larger land form that is itself the basis for a
properly claimed maritime zone), such formations could generate no more than
a minimal safety zone under UNC LO s-a tiny space much smaller than the area
covered by China's newly constructed "islands." Similarly, the panel's controver-
sial decision that none of the relevant landforms-not even Itu Aba/Taiping

13 South China Sea Arbitration Award (Merits) §§ V-VII.

14 For a discussion of these Chinese arguments, see Jacques deLisle, Troubled Waters: China's

Claims and the South China Sea, 56 (4) ORBIS (2012), pp. 632-635; Jacques deLisle, China's

Territorial and Maritime Disputes in the South and East China Seas, inJACQUES DELISLE

AND AVERY GOLDSTEIN, (EDS.) CHINA'S GLOBAL ENGAGEMENT: COOPERATION,

COMPETITION AND INFLUENCE IN THE 21ST CENTURY (2017), pp. 269-270; People's

Republic of China Ministry of Foreign Affairs, China Adheres to the Position of Settling

through Negotiation the Relevant Disputes Between China and the Philippines in the South

China Sea, 13 July 2o16, 139, http://www.fmprc.gov.cn/mfaeng/zxxx_6628o5/t138o615

.shtml ("when exercising freedom of navigation and overflight in the South China Sea, rel-

evant parties shall fully respect the sovereignty and security interests of coastal States").

15 South China Sea Arbitration Award (Merits) §VI.B.

16 Law of the People's Republic of China on the Territorial Sea and the Contiguous Zone

(1992), arts. 6, 12; China, Declaration upon Ratification of UNCLOS, 7 June 1996, available

at: http://www.un.org/depts/los/convention agreements/convention declarations.htm#

China.
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Island-qualified as an island capable of generating an Exclusive Economic
Zone undercut another long-standing (and questionable under international
law) rights to regulate us Navy reconnaissance activities as "maritime scientific
research" (which a coastal State may regulate in its EEZ), or as potentially trans-
gressing some form of E Ez-based "security rights," or as being otherwise subject
to China's regulatory authority or police powers within its EEZ.

17

By denying China such zone-based rights (and historic rights), the panel's
decision offered additional legal support for the us policy of freedom of navi-
gation operations (FONOPs) near landforms and marine features claimed by
China. FONOPs and reconnaissance missions have been a longstanding and
recurring focus of relatively serious adverse encounters between the us and
China, including the relatively early, and notorious, EP-3 incident of 2001 (in
which a Chinese air force jet struck a us reconnaissance plane that it was
shadowing) and the USNS Impeccable Incident of 2oo9 (in which five Chi-
nese vessels harassed and came dangerously close to a us surveillance ship).18

Such problematic encounters had recurred in the years since, and the us had
increased high-profile FONOPs before the arbitral panel's decision and amid
China's accelerated island-building program.19 The pattern continued after
the arbitration award, including when a Chinese naval vessel snagged a drone

17 South China Sea Arbitration Award (Merits) §VI.B; Law of the People's Republic on the

Exclusive Economic Zone and Continental Shelf (1998) ("EEz Law"), art. H; Surveying and

Mapping Law of the People's Republic of China, art. 7 (1992, 2002); China Demands u.s.

Navy End Surveillance Missions, SINA.COM, 12 March 2009, available at: http://english

.sina.com/china/2009/o3n/225194.html (Defense Ministry Spokesperson Huang Xueping).

18 USNS-United States Naval Ships-are auxiliary vessels, staffed by civilians, and charged

with a variety of missions, including surveillance. Raul Pedrozo, Close Encounters at Sea:

The USNS Impeccable Incident, 62 (3) u.s. NAVAL WAR COLLEGE REVIEW (2009), pp. loi- 111;

Ji Guoxing, The Legality of the Impeccable Incident, 5 CHINA SECURITY (2009), pp. 16-21;

Eric Donnelly The United States- China EP-3 Incident: Legality and Realpolitik, 9 (1) JOUR-

NAL OF CONFLICT AND SECURITY (2004), pp. 25-42; W. Allan Edmiston III, Showdown in the

South China Sea, 16 (2) EMORY INTERNATIONAL LAW REVIEW (2002), pp. 639-688.

19 See, for example, Remarks by us Secretary of Defense Ashton Carter, IISS Shangrila Dia-

logue: A Regional Security Architecture Where Everyone Rises, 30 May 2015, available at:

http://www.defense.gov/News/Speeches/S [eech-View/Article/6o6676/iiss-shangri-la

-dialogue-a-regional-security-architecture-where-everyone-rises; Sam LaGrone, u.s. De-

stroyer Challenges More Chinese South China Sea Claims in New Freedom of Navigation

Operation USNI NEWS, 30 January 2o16, available at: http://news.usni.org/2o16/o1/3o/

u- s- destroyerchallenges -more -chinese -south-china- sea-claims -in-new-freedom -of

-navigation-operation%3B; Full Statement of us Dept of Defense on uss Curtis Wilbur's

FONOP Past Triton Island, South China Sea Research, 31January 2o16, https://seasresearch

.wordpress.cOm/2o16/o1/31/full-statement-of-us-dept-defense-on-uss-curtis-wilburs

-fonop-past-triton-island/; Idrees Ali and Matt Spetalnick, "u.s. Warship Challenges
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deployed by the USNS Bowditch (a ship that, like the Impeccable, has had more
than one run-in with Chinese vessels, and that was, on this occasion, operating
outside the nine-dash line that China claims as marking the extent of its scs
jurisdiction).

20

What changed in this regard with the arbitration decision was that the pan-
el's ruling undercut one cause for the us often to be ambiguous or muddled
about the nature of some of its naval operations-that is, whether a particular
operation by a us naval vessel is an innocent passage through a State's territo-
rial sea, an exercise of the residual high seas freedoms that all States enjoy in

conducting noneconomic activity in China's or some other State's EEZ, an in-
vited presence in the EEZ or territorial sea of the Philippines (or another claim-
ant State), an exercise of law of the sea rights on the high seas, or a generic
use of navigational freedom (without specifying the particular subtype). These
questions of how to characterize us activities at times had become contentious
on the us side: when a us Navy ship passed near Subi reef in 2015 (one of the
landforms on which China had undertaken land reclamation of the type that
the Philippines challenged in its arbitration claim), the suggestion that the
operation was one of innocent passage stirred considerable controversy in us
legal-policy circles, drawing criticism from those who saw it as conceding that
some State (or, worse yet, China) had territorial sea rights over the area.21

The tribunal's thoroughgoing rejection of China's positions also buttressed

the us's long-articulated views on freedom of overflight and its related con-
demnation of any move by China to establish an Air Defense Identification
Zone over the scs. In the immediate aftermath of the ruling, concerns grew
that China might respond by declaring an ADIZ in the area. If Beijing had done

China's Claims in South China Sea," Reuters, October 21, 2o16, http://www.reuters.com/

artice/us-southchinasea-usa-exclusive-idUSKCN12L1O9 .

20 Terri Moon Cronk, "Chinese Seize u.s. Navy Underwater Drone in South China Sea,"

DoD NEWS, 16 December 2o16, available at: https://www.defense.gov/News/Article/

Articleho32823/chinese -seize-us-navy-underwater-drone-in-south-china-sea; Helene

Cooper, u.s. Demands Return of Drone Seized by Chinese Warship, NEW YORK TIMES,

16 December 2o16.

21 Bonnie S. Glaser and Peter A. Dutton, The u.s. Navy's Freedom of Navigation Operation

around Subi Reef Deciphering u.s. Signaling, NATIONAL INTEREST, 6 November 2015,

available at: http://nationalinterest.org/feature/theusnavy/E2/8o/ o99sfreedomna

vigationoperationaroundsubireefl4272; Raul "Pete" Pedrozo and James Kraska, Can't

Anybody Play This Game? US EON Operations and Law of the Sea, 17 November 2015,

LAWFARE BLO G, available at: https://www.lawfareblog.com/cant-anybody-play-game-us

-fon-operations-and-law-sea; Joseph Bosco, us FONOPs Actually Conceded Maritime

Rights to China, DIPLOMAT,8 March 2o17, available at: http://thediplomat.com/2o17/o3/

usfonopsactuallyconcededmaritimerightstochina/.
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so, or were to do so, it would have reprised China's proclamation of an ADIZ

over the East China Sea during the confrontation withJapan over the Senkaku/
Diaoyu Islands in 2013-a move that the us had rejected as provocative and
likely unlawful.2

2

If China were to make statements or take actions that seem to challenge the
us's (or other States') access to places where the Philippines-China arbitration
panel has rejected China's claims of maritime rights, the decision will help the
us depict its own approach as less controversial and more consistent with es-
tablished principles-a point that extends beyond freedom of navigation and
oversight to international legal rules more broadly.

Third, the us has called on all parties to the scs disputes to respect interna-
tional law, including the law of the sea, which includes UNCLOS for the States
that are parties to the convention andfor all States, customary international law
that, in the us view, tracks the relevant substantive provisions Of UNCL os. This is
a broader and more fundamental position that parallels and underlies the us
stance on freedom of navigation and overflight. The exhortation to adhere to
international law has been a significant component of the us's effort to cast
itself as a supporter of the existing order and a provider of international public
goods in the region and beyond. Often implicitly and sometimes explicitly, the
us has claimed that it is pursuing not its own parochial preferences and nar-
row national interests, but rather is upholding international legal norms that
are widely accepted and universally binding, and that generally support the
international political status quo.23

The us's opposition to China's expansive claims over the region partly reflect
conflicting great power interests and policy preferences, but the us's position
also is based in an argument that China's claims are untenable under existing
international legal norms. On the us's view, to accept China's claims in the
scs is to acquiesce in China's assertion of rights (or dominance) in defiance of

22 Secretary Hagel Issues Statement on East China Sea Air Defense Identification Zone, 23
November 2013, available at: http://archive.defense.gov/news/newsarticle.aspx?id=121223;

Secretary of State John Kerry, Statement on East China Sea Air Defense Identification Zone,

23 November 2013, available at: https://2009- 2o7.state.gov/secretary/remarks/2013/1/

218m3.htm; see also Jaemin Lee, China's Declaration of an Air Defense Identification Zone

in the East China Sea: Implications for Public International Law, 18 (17) ASIL INSIGHTS,

19 August 2014, available at: https://www.asil.org/insights/volume/18/issue/17/china / E2

%8o%99s-declaration-air-defense-identification-zone-east-china-sea#_ednref2.

23 Jacques deLisle, International Law in the Obama Administration's Pivot to Asia: The

China Seas Disputes, the Trans-Pacific Partnership, Rivalry with the PRC, and Status

Quo Legal Norms in u.s. Foreign Policy, 48 (1) CASE WESTERN RESERVE JOURNAL OF

INTERNATIONAL LAW (2016), PP. 143-161.
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international law, or to open the door to a revisionist Chinese agenda in inter-
national law that could reach well beyond the scs.24

This central law-focused element of us policy has been most fully elabo-
rated in response to the escalation of disputes, and what the us sees as China's
increasing assertiveness, in the scs in recent years.25 The most detailed articu-

lation of the us view that China's positions are legally unsustainable is a docu-
ment issued in 2014 in the us State Department's "Limits in the Seas" series.26

The us's call on all parties to follow relevant international law, and specifically
the law of the sea, entails disputing particular Chinese claims of rights over the
s c s and on broader points of international law that are relevant to such claims.

The us's rejection of China's physically or geographically expansive claims
has included specific doctrinal points, most notably ones that dismiss the
nine-dash line as lacking a legally defensible basis because none of China's ap-
parent arguments is consistent with established law, in that: (1) application of
ordinary law of the sea rules basing maritime rights on sovereignty over land-
forms cannot give China rights to the entire area within the nine-dash line
because (even if the landforms are all China's) they are too small and scattered
to generate the zones China claims; (2) China's possible claim that the nine-
dash line represents a maritime boundary fails, for some of the same reasons
(that is, a lack of relevant land that might be under Chinese sovereignty), and
because lawful delimitation of any potentially overlapping zones has not been
undertaken (nor would a fair and lawful delimitation plausibly yield the nine-
dash line); and (3) China's claim of historic rights over the area inside the line
is legally insupportable because historic rights under the law of the sea are
limited narrowly to coast-adjacent zones and/or must meet a high standard

24 See generally, deLisle, From Accepting to Challenging the InternationalLaw of the Sea, su-

pra note 8; deLisle, China's Territorial and Maritime Disputes, supra note 14 pp. 265-272;

Zachary M. Hosford and Ely Ratner, The Challenge of Chinese Revisionism, CENTER FOR

A NEW AMERICAN SECURITY EAST AND SOUTH CHINA SEAS BULLETIN 8 (1February

2013), available at: http://www.dragon-report.com/Dragon-Report/home/home files/

The%2oChallenge%o2oo2oChinese0 o2oRevisionism.pdf.

25 For assessments of China's "new assertiveness," see Alistair lain Johnston, How New and

Assertive is China's NewAssertiveness? 37 (1) INTERNATI ONAL SECURITY (2013), pp. 7-48;

Michael Yahuda, China's New Assertiveness in the South China Sea, 22 (81) JOURNAL OF

CONTEMPORARY CHINA(2013), pp. 446-459; S. 659 South China Sea and East China Sea

Sanctions Act of 2017, n 5 th Cong. ist Sess. (15 March 2017), sec. 2 ("Findings").

26 UNITED STATES DEPARTMENT OF STATE, BUREAU OF OCEANS AND INTERNATIONAL

ENVIRONMENTAL AND SCIENTIFIC AFFAIRS, LIMITS IN THE SEAS No. 143, CHINA:

MARITIME CLAIMS IN THE SOUTH CHINA SEA (5 December 2014), available at: http://

www.state.gov/documents/organization/234936.pdf.
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of historic usage akin to the requirements of adverse possession in domestic
property law.27

The us also has rejected China's conceptually orjurisdictionally expansive

claims of rights in maritime zones as inconsistent with existing international
law. More specifically, in the us view: (i) rights of innocent passage (by the us

Navy) through another State's territorial sea do not require prior notification
(much less permission) from the coastal State; (2) peaceful operations (by the

us Navy) in another State's EEZ are permissible because a coastal State's EEZ

rights do not include "security" rights, and because surveillance or reconnais-

sance is not maritime scientific research subject to regulation by the EEZ State;
and (3) activities (by the us Navy) to which China objects do not violate the
obligations of peaceful use of the high seas, or constitute abuse of law of the
sea rights, or transgress broader international legal norms restricting the use of
force or the threat of force against other States. With the principles understood
in this way, China's opposition to-and claims of a right to reject or regulate-
various us Navy operations (as well as much civilian maritime and airborne
traffic) are legally incorrect, and Chinese activities (ranging from harassment
of us planes and ships, to warning off us forces that come close to Chinese-
controlled-and newly expanded-marine formations, to asserting rights to
require notification or permission of foreign ships and planes operating in ma-
rine and air spaces over which China claims some form of jurisdiction) lack
legal basis-while also being adverse to us political and security interests.

Here, again, the Philippines-China arbitration panel's conclusions align
well with established us positions. The content of relevant international law
as reflected or determined in the arbitral decision is consistent with many of
the understandings of specific law of the sea rules previously embraced by the
us, generally and in opposition to China and its very different views. In de-
claring that the nine-dash line has no independent significance and entails
no rights-including historic rights-beyond those that might be conferred
upon China by operation of the ordinary, geography-driven rules of UNCLOS

for deriving maritime rights from sovereignty over landforms, the tribunal ad-
opted a position that is close to preexisting us legal analyses.28 When the panel

27 For a more detailed examination of the issues discussed in this paragraph and the follow-

ing paragraph, see deLisle, From Accepting to Challenging the InternationalLaw of the Sea,

supra note 8, pp. 260-271; deLisle, China's Territorial and Maritime Disputes in the South

and East China Seas, supra note 24, pp. 265-272; deLisle, Troubled Waters, supra note 14,

pp. 620-635.

28 South China Sea Arbitration Award (Merits) §v. On us views, see, for example, Re-

marks at Press Availability (Hillary Clinton), supra note 4. ("Consistent with customary
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decided on the status of disputed landforms and lesser features-declaring
them mere rocks (not islands) or mere LTES (not rocks)-and that China's ac-
tions on and near the contested formations are unlawful, its conclusions paral-
leled the us's long-standing assertions that China lacks authority to restrict,
regulate, or require notice of us Navy activities in much of the scs, and the
us's more recent, focused challenges to China's land reclamation and related
facilities-building.

29

After the tribunal's award, the us's broad call for all the scs disputants to
respect international law morphs easily into a call on China to respect the pan-

el's decision, as a formal, procedurally proper, and substantively authoritative
decision on some of the major legal issues in the scs disputes. The decision
strengthens the us's rhetorical or political hand, relative to China's, in obvi-
ous ways. China is now not just rejecting us views (shared broadly but not
universally by other States). China now is rejecting what the us can portray
(and has characterized) as a legally binding decision by a neutral and authori-
tative tribunal (one that, to be sure, faces criticisms-likely not very persua-
sive ones-from Chinese sources for procedural illegitimacy and bias).30 The
more China stridently rejects the decision and the tribunal's legitimacy, and

the more China acts in ways that appear to flout the tribunal's ruling or inter-
national legal rules more broadly, the more the us can align arguments of legal
principle with the us's interests in opposing China's assertiveness and preserv-
ing the normative and political status quo.

There is, of course, a glaring weakness in the us position: the us has not
joined UNCLOs and thus is not itself bound by treaty to the rules that it insists

international law, legitimate claims to maritime space in the South China Sea should be

derived solely from legitimate claims to land features").

29 South China Sea Arbitration Award (Merits) §§vi, vII(D)-(E). On us views, see, for

example, Ashton Carter, Secretary of Defense Speech, u.s. Pacific Command Change

of Command, 27 May 2015, available at: http://archive.defense.gov/Speeches/Speech

.aspx?SpeechlD= 1944.

30 Secretary of State John Kerry, Remarks with Philippines Foreign Secretary Perfecto Yasay,

26 July 2o16, available at: https://www.state.gov/secretary/remarks/2o6/o7/26o541.htm

("It's impossible for it to be irrelevant. It's legally binding... And it's obviously a decision

of a court that's recognized under international law. It has to be part of the calculation");

John Kirby, Press Statement, Assistant Secretary and Department Spokesperson, Bureau

of Public Affairs, 12 July 2o16, available at: https://ph.usembassy.gov/statementusdepart-

mentstatespokespersonjohnkirbydecisionphilippineschinaarbitration/ ("the Tribunal's

decision is final and legally binding on both China and the Philippines. The United States

expresses its hope and expectation that both parties will comply with their obligations").

China's criticisms are discussed in a later section.
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China (and others) should accept and that the Philippines-China arbitration
panel interpreted. To be sure, the us has long argued-and will continue to
argue in light of the arbitral decision-that the relevant rules are part of cus-
tomary international law, binding on China, as well as the other rival claimants
in the scs, and the US.3 1 But the us's failure to accede to UNCLOs nonetheless
blunts the arbitration decision somewhat as a tool for pressing us legal views
and policy goals.

There is another, more substantive aspect of the decision that is problematic

for us aims and interests, and thus strains somewhat the alignment between us
agendas and a tribunal-supporting "pro-legality" stance: the very high standard
for UNCLOS Article 121(3) islands capable of generating EEZS that the tribunal
formulated to disqualify all scs landforms, including Taiping Island/Itu Aba.
This standard is one that the us will not welcome in other contexts because
its application could pose significant problems for maritime zones claimed by
the us or its friends and allies.3 2 Resistance by the us or others to the tribunal's
interpretation of Article 121(3) will create, at least for a time, uncertainty about
maritime zones derived from small landforms, and thus will muddy and com-
plicate the otherwise clean and simple call by the us for China and others to
respect the tribunal's ruling and follow international law more generally.

Fourth, the us has emphasized all parties'obligations to address their disputes
peacefully and has urged all parties to accept multilateral and/orformal dispute
resolution. Given the general international legal obligation of States to resolve
disputes peacefully and to refrain from force or threats of force,3 3 this point is
something of a corollary to the us position of calling on all parties to respect

31 AMERICAN LAW INSTITUTE, RESTATEMENT (THIRD) OF FOREIGN RELATIONS LAW

OF THE UNITED STATES, vo1. 2 (1987) p.5 "[B]y express or tacit agreement accompanied

by consistent practice, the United States, and states generally, have accepted the substan-
tive provisions of the Convention, other than those addressing deep sea-bed mining, as

statements of customary law binding upon them apart from the Convention."); Hillary

Clinton Statement on the South China Sea [note 3 above] ("call[ing] on all parties to clar
ify their claims in the South China Sea in terms consistent with customary international

law, including as reflected in the Law of the Sea Convention").

32 See, for example, M. Taylor Fravel, The Strategic Implications of the South China Sea

Tribunal's Award, NATI ONAL INTEREST, 13 July 2o16, available at: http://nationalinterest

.org/feature/why-the-south-china-sea-tribunals-ruling-may-backfire-16951; Alex G. Oude

Elferink, The South China Sea Arbitration's Interpretation of Article 727(3) of the LOSC:

A Disquieting First, 7 September 2o16, available at: http://site.uit.no/jclos/2ol6/o9/o7/

the-south-china-sea-arbitrations-interpretation-of-artice-1213-of-the-losc-a-disquieting

-first/.

33 United Nations Charter, arts. 2(3), 2(4).
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international law. Here, too, the us legal position has suited us preferences
and interests in: (i) avoiding escalation of the scs disputes into crises, or in-
cidents at sea, or larger-scale conflicts into which the us could be drawn and
that would be harmful to us allies and other parties in the region and beyond;
and (2) promoting multilateral and relatively formal modes for handling dis-
putes (such as could be conducted under the long-promised but unachieved
Code of Conduct for the scs or through international arbitration or adjudica-
tion), which are likely to be less advantageous to China than are the informal,
bilateral, less-rule-governed negotiations that China favors between itself and
the weaker rival claimants.34

The Philippines-China arbitration case resonates with this aspect of us
policy as well. The decision is, after all, the product of a highly formal dispute
resolution process-one which in this case the us specifically supported. The
us's relatively well-established policy of favoring multilateral and formal ap-
proaches to the scs disputes had laid a felicitous foundation for the us to take

a dim view of China's recalcitrance toward the Philippines' initiation and pur-
suit of arbitration. China's approach to the proceedings highlighted the proce-
dural aspect and thus reinforces this aspect of the us position: China refused
to participate even at the jurisdictional phase-a choice that was controver-
sial among Chinese international law experts and within the Chinese govern-
ment. This refusal invited unflattering comparisons to what generally has been

a weak point in us claims to be a strong supporter of international law: in
the case that Nicaragua brought against the us in the International Court of
Justice in the l98os, the us had refused to participate in the merits phase (and
subsequently withdrew its general submission to icj jurisdiction), but the us
at least had appeared to contest jurisdiction-an approach that some in China
and elsewhere had urged Beijing to take in the scs arbitration case.35

34 See, for example, Kirby, supra note 30. (us "support[s] efforts to resolve territorial

and maritime disputes in the South China Sea peacefully, including through arbitra-

tion"); Remarks of Susan A. Thornton, Acting Assistant Secretary, Bureau of East Asia

and Pacific Affairs, Beijing, 26 May 2o17, available at: https://www.state.gov/p/eap/rls/

rm/2017/05/27141o.htm (expressing us support for "respect for legal processes and diplo-

matic processes like the arbitral tribunal" and for ongoing efforts to develop multilateral

Code of Conduct); Foreign Ministry, People's Republic of China, China Adheres to the

Position of Settling Through Negotiation, supra note 14.

35 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States

of America), Jurisdiction and Admissibility, Judgment, I.C.j. Reports 1984, p. 392; Mili-

tary and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of

America), Merits, Judgment, i.c.j. Reports 1986, p. 14.
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With the panel's judgment issued, us support for resort to a formal legal
mechanism for peaceful dispute resolution could merge into calls for China to
respect a decision that is the product of such a process. The us response to the

decision tellingly emphasized procedure, more than substance.3 6 This distinc-
tion is politically and legally significant. Asjust noted, China was on politically
weaker ground on legal procedure than on legal substance. Rather than insist

that the tribunal's decision is correct on the merits and invoking that as a basis
for calling on China to accept as lawful a decision that it deemed unaccept-
able on the merits, us official statements primarily called on China to respect
the outcome of a process to which China had, in the us view, consented (and
that did not have the fatal jurisdictional flaws that China has asserted). For the
us, this proceduralist approach had the perhaps-modest virtues of: deflecting
slightly a confrontation with China over the substance of the ruling; avoiding
a clearer us embrace of aspects of the ruling that the us might not welcome
(such as the decision on Article 121(3) islands); and reducing, perhaps, the ex-
tent to which full Chinese compliance with the award would be the measure
of success for us policy.

Here, too, however, the tribunal's ruling does pose some challenges for us

positions and policies. Urging respect for the decision in effect calls upon China
to accept an adverse outcome from a dispute resolution process to which the
us will not subject itself: China's accession to the UNCLOS treaty-based dis-
pute resolution provision provided the only basis for the tribunal's authority,
given the absence of China's specific consent to the case being heard. Chinese

(and other critics) have made much of the us's approach to the ICj case that
Nicaragua brought against the us, as well as the us's absence from the UNCLO S

regime.3 7 Legally accurate distinctions between the us's participating in the

jurisdictional phase and refusing to participate in the merits phase, on the one
hand, and China's refusal to participate in either phase, on the other hand,
have only limited political traction. This is all the more so, given that the
Philippines-China arbitration panel, unlike the icj in the us-Nicaragua case,

36 Kirby, supra note 3o; Nick Wadhams, u.s. Presses China to be Responsible Power after

Sea Ruling, (quoting State Department spokesman), BLOOMBERG, 12 July 216, avail-

able at: https://www.bloomberg.com/news/artiles/2ol6-07-12/u-s-presses-china-to-be

-responsible-power-after-maritime-ruling.

37 See, for example, Simon Denyer, U.s. 'Hypocrisy' and Chinese Cash Strengthen Bei/ing's
Hand in South China Sea, WASHINGTON POST, 19 June 2016; Spotlight: u.s. Refusal to

Honor Court Ruling in Nicaragua Case Reflects Double Standards," XINHUA, 14 July 2016,

available at: http://news.xinhuanet.com/english/2o6-07/14/c_135512985.htm.
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did not so clearly distinguish between the jurisdiction and merits phases and
left half of the jurisdictional questions to be decided in the same opinion that
addressed the merits. The weakness of such lawyerly arguments as means to
undo the political damage of the us's lack of clear moral high ground mean
that us policy and behavior have made it all too easy for China to invoke a nar-
rative that great powers have been free to ignore international law and that the
us's call on China to do otherwise is, therefore, hypocritical.38

As much of the foregoing suggests, the us agenda and interests related to

the scs face significant challenges and uncertainty despite the arbitration deci-
sion's apparent vindication of-or, at least, alignment with-us positions. There
are several reasons for this. First, us calls upon China to obey international
law as interpreted by the tribunal invite familiar charges from China of us
hypocrisy or double-standards, invoking the us's failure to accede to UNCLOS,

unwillingness to subject itself to binding arbitration akin to the process in the
Philippines-China case, or insistence on what (in China's view) are self-serving
interpretations of international law that give a principal potential adversary
a seemingly free hand (particularly in military operations in the scs) and im-
peril China's own core interests.

Second, the relatively close alignment between the tribunal's decision and
established us positions encourages China to indulge its already-prominent
suspicions (or, at least, rhetorical claims) about us behavior and goals. These
include notions that: Washington is the "black hand" behind Manila's success-
ful legal gambit (and possible imitation by other claimants), and is embolden-
ing weaker regional powers to challenge China in China's pursuit of what it
sees as its natural and proper place as the preeminent regional power; and
international law and legal institutions continue to reflect the interests and
preferences of the us and other status quo powers, to the detriment of China's
legitimate rights and interests as a rising power.39

38 For an example of this view from an American scholar that quickly gained currency in

Chinese policy intellectual circles, see Graham Allison, Of Course China, Like All Great

Powers, Will Ignore an International Legal Verdict, DIPLOMAT, 11 July 2o16, available at:

http://thediplomat.cOm/2o16/07/of-course-china-like-all-great-powers-will-ignore-an

-international-legal-verdict/.

39 Yang Jiechi, supra note 6. ("Certain countries outside the region have attempted

to deny China's sovereign rights and interests in the South China Sea through the

arbitration."); Abuse of International Law Impacts International Order, RENMIN
RIBAO, 12 July 2o16, available at: http://paper.people.com.cn/rmrb/html/2o16-07/12/

nw.Dnoooorenmrb_2o16o712_4-03.htm (blaming Western forces led by the United States

for manipulation of arbitration and international law more generally); Western Countries
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Third, the tribunal's decision-by making specific rulings that demand sig-
nificant changes in China's behavior and reject long-held Chinese claims about
legal rights-increases the complexity for the us of neither pushing too much
nor pushing too little for China to follow international legal rules. With the
tribunal's decision seemingly ineluctably part of the "international law" that
Washington generally calls on Beijing to respect, and with China's acceptance
and compliance not forthcoming, the us's choices become more pointed and
difficult. If the us fails to press the norms of international law that the us and
the tribunal share, or ostensibly presses hard but lacks the will or the ability to
induce some degree of compliance by a recalcitrant China, the us could face a
version of the "abandonment" problem that is a characteristic risk in alliance
relationships.40 Narrowly, the us's long-running, purportedly robust commit-
ment to international law as a means for addressing the scs disputes could be
shown to be relatively hollow. This could deepen broader concerns about the
us among its allies and partners in the region. As with critical accounts of the
Obama-era "pivot" or "rebalance" to Asia, so too with the us commitment to
international law: the us's formal and informal security partners in the East
Asian region (including some that are not scs claimants, most significantly
Japan and Korea) may at least incrementally lose confidence in the us's resolve
and commitment to their security and the international rules (both formal le-
gal ones and less formal political ones) that help to safeguard the status quo.
This, in turn, could weaken us influence and the us's ability to pursue its aims
(including maintaining peace and stability) in the region.

On the other, somewhat less sharp horn of the dilemma, the tribunal's deci-
sion also may increase the risk of "entrapment" that the us faces in relations
with China's rival claimants in the scs. Although there is much posturing, or
paranoia, in some Chinese sources' claims that Washington is responsible for
the Philippines'-and Vietnam's-temerity in opposing China, an especially
ardent (and not obviously hollow) us push to implement the terms of a panel
decision-and international legal norms-that so clearly reject China's po-
sition could invite over-interpretation by China's neighbors. It could encour-
age regional States to become more assertive and intransigent in dealing with

Should Stop Playing International Law as Political Card, PEOPLE'S DAILY, 10 July 2016,

http://en.people.cn/n3/2o6/o71o/c98649-9083897.html.

40 On the twin risks of abandonment and entrapment (discussed below) in alliance rela-

tionships, see generally, Glenn H. Snyder, Alliance Theory: A Neo-Realist First Cut, 44 (1)

JOURNAL OF INTERNATIONAL AFFAIRS, 2013-123 (199o); in the East Asian context,

see Victor D. Cha, Abandonment, Entrapment and Neoclassical Realism in Asia," 44(2)

INTERNATIONAL STUDIES QUARTERLY, 261-291 (2000).
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China over the scs or other issues. Such developments, in turn, could impede
the us's ability to promote a viable compromise or a relatively face-saving path
for China in the aftermath of the tribunal's decision, or to pursue other priori-
ties in us-China relations (including ones with grave implications for regional
security, such as North Korea).

The behavior of regional States following the arbitral panel's ruling suggests
that serious risks of entrapment are not imminent. With the Aquino govern-
ment, which had brought the arbitration case, giving way to the very different
Duterte government in the Philippines on the eve of the tribunal's decision,
the party that had won the resounding legal victory in the Hague immediately
opted for caution, endorsing restraint, sobriety, peace, stability, and peace-
ful resolution and management, and expressing a willingness to negotiate-
alongside its initial celebration of a legal victory.41 Shortly thereafter, Duterte
announced that the decision would "take the back seat," and traveled to Bei-
jing to engage in bilateral negotiations, which has long been China's preferred
mode for addressing the scs disputes, and which yielded modest benefits for
Manila in regaining access to parts of the disputed maritime region.42

To some extent, the approach taken by the Philippines under Duterte may
reflect differences in leaders' preferences. In the Philippines, as elsewhere, it
matters who is president. But Manila's post-ruling approach, to a great extent,
also may reflect a sober realism about what is possible following so sweeping a
decision and in the face of China's stern rejection of that decision. Negotiation
in light of the ruling (rather than simple, and in this case surely futile, insistence

on implementation of the award) is an outcome that is relatively common in
international practices that are shaped by the parties' political calculations

and power. It is far from unusual even in systems with much more robust en-
forcement mechanisms than an ad hoc international arbitration tribunal con-
stituted under the dispute resolution provisions of UNCLOS.

Other interested States, including most notably Vietnam, took a tempered
approach in response to the arbitral panel's decision, generally praising the

41 Statement of Foreign Secretary Perfecto Yasay on the West Philippine Sea arbitration case

The Republic of Philippines v. The People's Republic of China, Department of Foreign Affairs,

Pasay City, 12 July 2016, available at: http://globalnation.inquirer.net/4o968/full-text-dfa-

foreign-affairs-perfecto-yasay-west-philippine-sea; Chris Larano, Philippines'Duterte Asks

Ex-President to Begin Talks in South China Sea Dispute, WALL STREET JOURNAL, 15 July

2016.

42 Benjamin Kang Lim, Philippines'Duterte Says S. China Sea Arbitration Case to Take 'Back

Seat,' REUTERS, 19 October 2016, available at: http://www.reuters.com/article/us-china

-philippines-idUSKCN12J1oS; Jane Perlez, Philippines' Deal with China Pokes a Hole in us

Strategy, NEW YORK TIMES, 2 November 2016.
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proceeding's outcome while showing ambivalence or hedging in calling for
peaceful means and legal and diplomatic processes.43 With the arbitration deci-
sion having accomplished as much as was reasonably to be hoped for in rejecting
China's expansive legal claims (and arguably more), but having yielded the Phil-
ippines no more than modest real-world gains, Vietnam and other rival claim-

ants appeared to see little to be gained bybringing additional, similar claims.
Taiwan's reaction was especially complicated and ambivalent, due to

unique features of Taiwan's situation, including: its awkward partial alignment
with China on some issues (including claims of broad rights rooted in Chinese
historical claims to an area within a dashed line that dated to the pre-PRC era);
its long-standing alignment with the us on many regional security and related
legal issues; its objection to the tribunal's refusal to accept a formal submission
by Taiwan (because Taiwan has been prevented from joining UNCLOS), indica-
tion that its consideration of Taiwan's materials was contingent on the parties'
lack of objection, and reference to Taiwan as the "Taiwan authority of China';
and its strong objection to the tribunal's determination that the criteria for an
EEz-generating island were not met by Taiping Island / Itu Aba-the largest
naturally occurring landform in the scs and the only significant feature under
Taiwan's control.44

Although the near-term risks of entrapment thus seem small for the us, they
cannot be discounted entirely. Although the scs disputes remained relatively
quiet more than a year after the arbitration decision, the panel's ruling did
purport to clarify and rearrange economically and strategically valuable legal
rights in a region that has been prone to sometimes years-long-but quickly

43 Vietnam Welcomes Tribunal Ruling on South China Sea Dispute, ASSOCIATED PRESS,

12 July 2016; Remarks of the Spokesperson of the Ministry of Foreign Affairs of Vietnam,

12 July 2016; Press Release Following the Decision of the Arbitral Tribunal on the South China

Sea Issue-Statement by Malaysia, 13 July 2016; Amy Searight, Diplomacy and Security in

the South China Sea: After the Tribunal, Statement before the House Foreign Affairs Sub-

committee on Asia and the Pacific, 22 September 2016, available at: http://docs.house

.gov/meetings/FA/FAo5/2o6o922/1o5354 /HHRG-114-FAo5-Wstate-SearightA-2016o922

.pdf (summarizing ASEAN States' reactions).

44 See Chinese (Taiwan) Society of International Law, In the Matter of an Arbitration under

Annex vii to the 1982 United Nations Convention on the Law of the Sea on the Issue

of the Feature of Taiping Island (Itu Aba) Pursuant to Article 121(1) and (3) of the 1982

Convention on the Law of the Sea, PCA Case No. 2013-19 between the Republic of the

Philippines and the People's Republic of China, Amicus Curiae Submission, 23 March

2016, available at: http://csil.org.tw/home/wp-content/uploads/2o6/o3/SCSTF-Amicus

-Curiae-Brief-final.pdf; South China Sea Arbitration Award (Merits) 89, 92, 139-142;
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a Big Deal, FPRI Enote, February 2016, available at: http://www.fpri.org/article/2o16/o2/
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shifting-phases of clam and strife. It is all too easy to envision scenarios in
which serious tensions reemerge-and implicate the Philippines-China case's
holdings. These could be due to actions taken by China (including moves man-
ifesting its rejection of the tribunal's views of international legal rights and
rules) or by rival claimants (who might invoke the legal conclusions reached
by the arbitration panel to support their own claims and their opposition to
China's moves, and who thereby would call-perhaps explicitly-on the us
to make good on its often-proclaimed support for observance of international
law in the scs region). Notably, initial us reactions to the panel's decision did
not seem to be free of concerns akin to entrapment: one us official told the
press that the us was issuing "a blanket call for quiet, not some attempt to rally
the region against China, which would play into a false narrative that the u.s.
is leading a coalition to contain China."45

The risks of the abandonment dynamic might seem relatively remote as
well. Indeed, with the Philippines under Duterte eschewing efforts to imple-
ment the award, and other claimant States showing little appetite for filing
follow-on arbitration claims or adopting other similarly assertive stances, it
would seem that the absence of a strong us push for China to comply with
the ruling or accept the validity of its conclusions would not be characterized
plausibly as "abandoning" allies or partners who were seeking a more proactive
approach. Indeed, it would be problematic for the us to be more vigorous than
the Philippines in asserting the Philippines' legal rights. Yet, the situation may
not prove to be so simple for the us in the longer run. The us commitment to
legal rules and interpretations of those rules that align with us interests, to pro-
tect the interests of regional States that are rival claimants of China's and allies
or friends of the us, and to reject China's views of relevant international law,
are deeper and broader than the tribunal's decision. us actions or statements
that back away from prior opposition to China's land reclamation projects and
exclusion of Filipino vessels from waters near Scarborough Shoal or other ar-
eas long open to the Philippines' fishing fleet, or that begin to acquiesce in Chi-
nese forces' warning off or harassing us ships, and so on, easily could trigger
law-of-the-sea-related concerns about abandonment. Indeed, the seemingly
rapid decline in the arbitration decision's salience may have deprived the us
of a relatively cheap and easy way of signaling "non-abandonment" by empha-
sizing support for the decision in principle while eschewing robust efforts in
practice that all interested parties would have recognized would be dangerous

and possibly counterproductive.

45 LesleyWroughton and John Walcott, u.s. Launches Quiet Diplomacy to Ease South China

Sea Tensions, REUTERS, 14July 14, 2o16.
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These complexities and challenges would exist even in a context where
the us approach remains stable, unaffected by changes akin to those that the
Philippines' stance underwent with the succession from Aquino to Duterte.
Prospectsfor continuity in us policy on issues of international law and the scs are
uncertain, however. At a minimum, us positions will adapt to changes in the

relevant legal, political, and policy environments. Examples noted above in-

clude the Philippines-China arbitration panel's decision itself and the change
of governments in Manila. Other examples, addressed in more detail below,
include China's reaction to the decision and China's broader-and possibly
rapidly evolving-policy choices. But the most obvious and direct cause of un-

certainty in us policy is the outcome of the 2o16 us presidential election. Al-
though the us approach to scs issues has roots in the Clinton administration,
in its contemporary form, it is largely the product of the Obama administration
and its response to escalating tensions and a growing number of incidents in
the scs (and the East China Sea as well). The prospect of a new president in-
evitably creates some unpredictability. But if Hillary Clinton had won the elec-
tion, a high degree of continuity would have been likely. As Secretary of State,
she was, after all, the principal framer of the Obama administration's princi-
ples concerning legal and political issues the scs disputes, and the "pivot" or
"rebalance" to Asia more generally. Notwithstanding a late-found skepticism

toward the Trans-Pacific Partnership trade agreement, her policies on the scs
and broadly related legal and policy issues were expected to be in line with her
predecessor's, albeit with a possible proclivity toward being somewhat "tough-
er" on China (although probably not as much tougher as critical PRC observers
appeared to expect).

Donald Trump's electoral victory, a rocky transition period, and a tumul-
tuous early presidency have created much uncertainty. Trump's strongly
anti-China campaign rhetoric suggested that his administration might take a
harder line on scs issues. Although candidate Trump criticized China mostly

for its economic behavior, a narrative that portrayed China as a bully and a
scofflaw on territorial disputes and law of the sea issues seemed to be comple-
mentary. Trump's repeated pledges to "rebuild" us military strength seemed
to imply a more assertive stance toward China-the most salient rival in sce-
narios for which a larger us Navy would be needed. President-elect Trump
seemed to signal a tough line toward China on security-related matters with
significant international legal aspects when he suggested that the us might not
adhere to its long-standing "one China policy" concerning Taiwan, and when
a Trump tweet linked continued support for that policy to China's being less
recalcitrant on the scs (with the island-building projects a particular focus)
and more cooperative on economic issues. The line of confrontational tweets
continued in response to the December 2017 drone seizure: "China steals us
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Navy research drone in international waters-rips it out of water and takes it

to China in unpresidented act." With the new administration freshly in office,
a seemingly not-well-briefed Secretary of State nominee Rex Tillerson offered
a short-lived embrace of a more aggressive and legally fraught policy toward
China in the scs, saying that the us might undertake a blockade to prevent Chi-
na's access to disputed marine features on which it had been reclaiming land

and building facilities. Other statements by Tillerson and White House spokes-
person Sean Spicer seemed perhaps to cast doubt on the us's long-standing
position of not taking a position on sovereignty questions in the scs (and not
challenging established patterns of control) when they spoke of not allowing
China illegally to take over disputed or "international" territory.46

On the other hand, when candidate Trump suggested that even treaty allies
such as Japan and Korea might have to rely more on themselves for their own
security (amid broader talk of an "America first" foreign policy with a focus on
narrowly defined national interests), he raised greater doubts about the us's

future commitments to the security of other friendly or informally allied States
that were claimants in the scs disputes and, in turn, long-standing us positions
on international legal issues that were generally favorable to those States'
interests. Subsequent assurances by leaders of Trump's national security team
partly-but only partly-assuaged those concerns. As president, Trump soon
abandoned his flirtation with abandoning the one China policy and backed

46 Ros Krasny, Trump Takes on China in Tweets on Currency, South China Sea, BLOOMBERG,

4 December 2016, available at: https://www.bloomberg.com/news/articles/2o162o4/

trumptakesonchinaintweetsaboutcurrencysouthchinasea ("Did China ask us if it was OK

to devalue their currency (making it hard for our companies to compete), heavily tax

our products going into their country (the u.s. doesn't tax them) or to build a massive

military complex in the middle of the South China Sea? I don't think so!"); Trump Slams

China's Seizure of u.s. Drone in Tweet, POLITICO, 17 December 2016, available at: http://

www.politico.com/story/2o16/12/trump-china-drone-seizure-232775; Transcript, Confir-

mation Hearing for Secretary of State Nominee Rex Tillerson, Senate Foreign Relations

Committee, 14 January 2017, available at: http://edition.cnn.com/TRANSCRIPTS/17o1/14/

cnr.04.html ("We're going to have to send China a clear signal that, first, the island build-

ing stops and, second, your access to those islands is also not going to be allowed"); State-

ment of Secretary of State Nominee Rex Tillerson, Senate Foreign Relations Committee, 11

January 2017, available at: https://www.state.gov/secretary/remarks/2o17/o1/267394.htm

("We should also acknowledge the realities about China. China's island-building in the

South China Sea is an illegal taking of disputed areas without regard for international

norms."); Sam LaGrone, Spicer South China Sea Comments Draw Negative Beqing Response,

USNI NEWS, 24 January 2017, available at: https://news.usni.org/2o17/o1/24/spicersouth

chinaseacommentsdrawnegativebeijingresponse ("So it's a question of if those islands

are in fact in international waters and are not part of China proper then yeah we're going

to make sure we defend international territories from being taken over by one country").
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away from campaign threats to label China a currency manipulator or to
impose trade sanctions-thereby reducing, the likelihood of a serious deterio-
ration in the overall us-China relationship and potentially destabilizing con-
sequences in the scs region. Under Trump, the us Navy for a time stopped its
FONOPs near Chinese-held landforms in a move that was widely construed as
reducing us pressure on China, although that was offset by continued opera-
tions of us Navy commissioned ships and USNS surveillance vessels in other
parts of the scs and by an apparent return to FONOPS in May 2017. Much of the
more conciliatory tone in relations with China over the scs and more gener-
ally, however, appeared to be in the service of seeking Beijing's cooperation
in addressing North Korea's nuclear weapons and missile programs-a policy
approach that raised the specter of the Trump administration subordinating,
or sacrificing, traditional, China-challenging positions on the scs and related
legal issues (unless or until Trump were to grow frustrated with China over
North Korea, or other issues, and, in turn, take a tougher line toward China on
questions that might include the scs).47

The transition from Obama to Trump included other sources of uncertainty
as well. Tough words on China policy from candidates of the out-of-power party
often fade-sometimes quickly-once such a candidate takes office. Trump's
apparent ignorance of foreign and security policy and international law, dis-
dain for Obama-era and establishment approaches, and very thinly staffed ad-
ministration-along with conflicting signals and impulses of the campaign,
transition and early incumbency-have made his administration's positions
on scs issues more difficult to assess, both generally and on more narrow and
specialized questions such as the Philippines-China tribunal's decisions on
doctrinal issues and implementation of the panel's award.

III China

The arbitration panel's adverse and unanimous decision triggered a predictably
negative reaction from Beijing. China's choices in addressing the challenges it

47 Javier C. Hernandez, Trump's Mixed Signals on South China Sea Worry Asian Allies, NEW

YORK TIMES, io May 2017; South China Sea: us Carrier Group Begins 'Routine'Patrols, BBC,

19 February 2017, available at: http://www.bbc.com/news/world-asia-china-39018882;

Idrees Ali and David Brunnstrom, u.s. Warship Drill Meant to Defy China's Claim over Arti-

ficial Island: Officials, REUTERS, 26 May 2o17, available at: http://www.reuters.com/article/

ususasouthchinaseanavyidUSKBN18K353 (quoting Pentagon spokesman, "We are con-
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the future").
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faces in the aftermath of the tribunal's ruling will do much to determine the
longer term legal and political implications of the decision and, in turn, the
trajectory of the scs disputes. China's options can be understood as a spectrum
of escalation. Beijing resorted to some of the lower-end options during the
multi-year arbitration process and in response to the panel's award. Some of

China's options go into effect almost by default, simply by China not abandon-
ing positions or activities that are inconsistent with the panel's rulings. Other,
more assertive alternatives, although not yet undertaken, remain possible and

a potential problem for security and stability in the region.
Near the lower end of the range of possible responses are arguments that

the tribunal's decision are inconsistent with a proper understanding of inter-
national law and therefore can be lawfully disregarded. In the words of China's
foreign minister, the decision was "just a piece of waste paper," and was merely
a "so-called award."48 In Beijing's view, China had been justified in its "four
noes" approach to the arbitration: no participation, no acceptance, no recog-
nition, and no enforcement. Drawing in part on long-held positions and on
arguments China had made at earlier phases in the arbitration, official Chinese
sources launched a sweeping and multipronged denunciation.

On the Chinese account, the tribunal lacked jurisdiction, for several reasons:
Deciding the issues presented by the Philippines' claims concerning rights in
maritime zones inevitably implicated issues of territorial sovereignty over the

disputed landforms (because sovereignty over landforms is the basis for rights
over maritime areas under the principle-pervasive in UNCLOS rules-that
"the land dominates the sea"), but questions of territorial sovereignty are be-
yond the scope of UNCLOS and thus beyond the jurisdiction of the panel as
an ad hoc tribunal constituted under UNCLOS.4 9 Deciding on the Philippines'
claims also inescapably entailed ruling on questions of maritime zone delimi-
tation (given the overlapping claims that the Philippines, China, and others
could assert based on their purported sovereignty over disputed landforms)
and Chinese military and law enforcement activities (some of which would

48 Vice Foreign Minister Liu Zhenmin at the Press Conference on the White Paper Titled

China Adheres to the Position of Settling Through Negotiation the Relevant Disputes

Between China and the Philippines in the South China Sea, 13 July 2016, available at:

http://www.fmprc.gov.cn/mfaeng/wjdt-665385/zyjh_665391/t138198o.shtml; Yang Jiechi,

supra note 6.

49 China Adheres to the Position of Settling Through Negotiation, supra note 14, 125;
Position Paper of the Government of the People's Republic of China on the Matter

of Jurisdiction in the South China Sea Arbitration Initiated by the Republic of the

Philippines, December 7, 2014 4-29, available at: http://www.fmprc.gov.cn/mfaeng/

zxxx_6628o5/t1217147.shtml.
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be illegal or at least less clearly legal if the tribunal accepted the Philippines'
view, and rejected China's, on the issue of the status- EEZ -generating islands,
lesser rocks, or mere LTES-of contested features, and the scope of historic
rights within the nine-dash line), but China's lawful reservation to the dispute
resolution provisions of UNLCOs had placed such matters beyond the com-
pulsory jurisdiction of an UNCLOs-based tribunal.50 The tribunal lacked juris-
diction because the Philippines and China had made a binding agreement-
bilaterally or on the basis of the multilateral Declaration on the Conduct of
the Parties in the scs-to address their disputes bilaterally, thus eliminating
any right the Philippines might otherwise have had to seek arbitration without
China's case-specific consent.51

On the Chinese account, the panel's procedures were flawed, in a few over-
lapping ways: The tribunal's handling of the decision onjurisdiction (such that
the panel determined its jurisdiction over half the claims jointly with its deci-
sion on the merits) was suspect. The panel failed to fulfill its obligation to give
adequate attention to China's legal arguments on key issues-a duty that the
panel had notwithstanding China's refusal to participate in the proceedings,
and a duty that the panel could have fulfilled, given that China provided an
extensive, albeit not formally submitted, brief detailing its positions. The deci-
sion lacked adequate basis.52

In China's assessment, the arbitration tribunal also got the substantive law
wrong when it rejected China's views-many of them long-standing-on cru-
cial issues. These included: the existence of China's customary international
law-based historic rights that survived the advent of UNLCOS; 53 the status of

50 China Adheres to the Position of Settling Through Negotiation, supra note 14, 7 26-31;

Position Paper, supra note 49, TT 30-79; Statement of the Ministry of Foreign Affairs of

the People's Republic of China on the Award of the Arbitral Tribunal in the South China

Sea Arbitration Established at the Request of the Republic of the Philippines, 12 July 2o16

2, available at: http://www.fmprc.gov.cn/mfaeng/zxxx_6628o5/t1379492.shtml.

51 China Adheres to the Position of Settling Through Negotiation, supra note 14, It 5, 74-91,
115-12o; Position Paper, supra note 49 TT 8o-85; Statement of the Ministry of Foreign Af-

fairs of the PRC on the Award, supra note 5o, 3.

52 See, for example, YangJiechi, supra note 6, (tribunal "disregard[ed] China's staunch posi-
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the disputed landforms and features and, thus, their capacity to generate mari-
time zones under UNLCOS; and the lawfulness of China's activities in relevant
areas of the scs (including land reclamation and the exploitation of economic
resources).54 Also, the tribunal fundamentally misunderstood the nature of
the case, seeing China as responsible for disputes that stemmed from unlaw-
ful actions by the Philippines that had infringed China's sovereignty and other
international legal rights.55

Some statements from official and orthodox Chinese sources moved from
narrowly legal responses toward the more political ones that comprise a zone
farther along the spectrum of challenging or provocative responses. They sug-
gested that the panel-although it included prominent and respected inter-
national experts-was biased and unfair to China. This was because: China
had no role in selecting the members (a consequence of China's refusal to par-

ticipate in any part of the proceedings); or the members were from European
States that did not represent the full international legal community (or include
adherents to interpretations of international law favored by China); or a "right-
wing" Japanese jurist-someone from a country unfriendly to China and a

party to disputes with China similar to those raised by the Philippines-had
played a key role in determining the panel's composition; or the jurists were
improperly influenced by the other side.56

Farther along the spectrum of responses and shading further from legal
to political arguments, Chinese sources blamed the us for encouraging the

that UNCLOS "does not restrain or deny a country's right which is formed in history and

abidingly upheld"); EEZ Law, art. 14 (law implementing UNCLOS EEZ provisions following
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"absurd" interpretation of standards for reefs and islands).
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Philippines to bring its arbitration claim (and perhaps emboldening Vietnam
and others to contemplate doing the same or, at least, more determinedly re-
sist China). The ostensibly bilateral arbitration, thus, was part of a broader po-
litical struggle for influence in a region where China's vital national interests
were at stake and threatened by us actions and the claims of legal rights that
the us used to justify its own actions and criticize China's.57

Moving beyond specific reactions to the arbitral decision, China can, and
does, continue its familiar assertions that the Philippines, Vietnam, and other
rival claimants have no right to occupy what Beijing claims is Chinese sover-
eign territory in the scs area or to exercise jurisdiction or undertake various
activities in the maritime areas within the nine-dash line over which China
enjoys UNCLOS-based and broader historic rights. So, too, China can, and
does, continue to insist on the impermissibility of us Navy activities, including
FONOPs near Chinese-controlled islands and maritime features and a variety
of activities by surveillance vessels and armed ships in and around the s c s.

Both before and after the decision, China often has foregone active and
potentially provocative or escalatory measures. Many operations by us Navy
ships and aircraft go unchallenged. Duterte's post-ruling negotiations with
Beijing resulted in the Philippines maintaining and expanding access-
particularly for fishing-in areas that the tribunal's decision found to be part
of the Philippines' EEZ but that China sees as properly under its jurisdiction.
China has only rarely sought to expel rival claimant States' forces from contest-
ed islands and maritime features. China has tolerated, and at times cooperated
in, the exploitation of economic resources in what China claims to be its EEZ

and continental shelf or areas over which it holds historic rights.58 Such ac-
quiescence and cooperation are, of course, fully consistent with China's
claims of legal rights (as is the Philippines' non-pursuit of enforcement of the
arbitration award). After all, legal rights are, fundamentally, options that the
rights-holding State may choose not to exercise or to exercise only selectively.

On the other hand, and still farther along the spectrum of assertive ac-
tions, China has, over the years, taken status quo altering steps that enforce
or implement its claimed rights, ranging from violently expelling Vietnam-
ese forces from occupied reefs, to deploying oil exploration platforms in con-
tested areas, to stringing a net across the entrance to Philippines-controlled

57 See supra note 39.

58 See, for example, CNOOC, Petro-Vietnam, PNOC, Joint Statement on the Signing of a

Tripartite Agreement, for Joint Marine Seismic Undertaking in the Agreement Area in the

South China Sea, 14 March 2005, available at: http://ph.china-embassy.org/eng/zt/nhwt/
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Scarborough Shoal, to launching large-scale land-reclamation projects on sev-
eral Chinese-controlled features in 2014, to numerous incidents with us ships
and planes. China persisted in some of these types of activity after the tribu-
nal rejected many of China's claimed rights. China's construction projects on
features that the tribunal declared to be mere ETES located in the Philippines'
EEZ and continental shelf have continued. So, too, has harassment of us Navy
vessels in the scs region. So, too, have actions by Chinese State ships that im-
pede Filipino access to areas that the tribunal declared not subject to Chinese
jurisdiction.

The panel's sweeping rejection of China's positions and China's sharp rejec-
tion of the decision raised concerns that Beijing might move farther along the
spectrum of escalating, stability-threatening actions. China could have taken
a more unyielding approach to exclude the Philippines (and others) from con-
tested areas addressed in the tribunal's decision. China could have accelerated
the already-substantial and recently-rapid island-building on formations cov-
ered by the arbitral award or in other Chinese-controlled areas. Beijing could
have proceeded with a long-rumored and much-discussed declaration of an
Air Defense Identification Zone over much of the scs. Such a move would have
reprised and extended a similar move in the East China Sea that had been a
major step in the escalating tensions in the region, and that had prompted
significant pushback from the us. Some expressed concern (with varying de-
grees of plausibility) that China might occupy (and perhaps begin land recla-
mation) on sensitive landforms that had been controlled by the Philippines,
particularly Scarborough Shoal (where China's deployment of a net to block
access had raised the stakes and the temperature in the Philippines-China dis-
pute) or Second Thomas Shoal (where a handful of Filipino servicemen are
stationed precariously on a long-grounded ship).59 So far, Beijing has foregone
such measures.

Although China's statements of positions and patterns of behavior since the
arbitration panel's decision are, thus, not new and in some respects are very
long-standing, the tribunal's ruling has altered their meaning and implications

59 Experts Wony China May Soon Establish South China Sea ADIZ, VOICE OF AMERICA,

29 July 2015, available at: www.voanews.com/content/experts-concerned-china-may
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to Assert South China Sea Authority, FINANCIAL TIMES, 12 October 2016 (quoting
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MORNING POST, 7 February 2017; Patricia Lourdes Viray, Think Tank: China Might Oc-
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and, even more so, the meaning and implications of any more assertive words or
deeds that China might undertake. Even if China's approach remains relatively
unchanged (and all the more so if China moves farther along the spectrum
of escalation), China will have doubled down on a posture that had already
spawned charges that Beijing is an international scofflaw and a revisionist in
its approach to major components of the international legal and political or-
der.60 Where Beijing previously could claim it was taking one side in debates
over the meaning and application of vague or contested principles of inter-
national law, continuation or escalation of China's prior approach now must
reject an arguably and purportedly authoritative determination by a major
international tribunal. Where the PRC could previously hope for a mixed ver-
dict from a divided tribunal that could lend credence to post-decision Chinese
arguments that the issues were close ones and still subject to reasoned dis-
agreement, debate, and challenge, China now has to reject a clear and strong
decision nearly in its entirety if China wishes to maintain its long-standing
positions. Where China previously might have expected that its uncompromis-
ing refusal to participate in the arbitration process-even in the very limited

and segregable form of appearing to contest the tribunal's jurisdiction-would
undermine the legitimacy of any subsequent decision on the merits, that line
of argument has to coexist with the counterargument that China is showing
itself to be contemptuous of international legal procedures-to which the tri-

bunal judged China to have consented-from soup (determining jurisdiction)
to nuts (implementing or enforcing a final judgment).

China might take the outcome of the arbitration and the advent of the new-
ly hard or risky choices it faces as reasons to forego a "double or nothing bet,"
and adopt a more accommodating approach. Beijing can reinvigorate efforts to
seek cooperation on concrete issues (such as resource management and devel-
opment) with the Philippines and with other rival claimant States.

Here, features of international law, including ones manifested in the tribu-
nal's decision, can help facilitate a politically desired and potentially desirable
solution. China could reinvigorate its long-favored position on "setting aside
sovereignty" which at least implicitly recognizes that legal rights are options.
A similar perspective is inherent in the Philippines' willingness to put the
award in the backseat and negotiate with Beijing (although recently renewed

6o Barry Buzan, China in International Society: Is 'Peacefid Rise' Possible? 3 (1) CHINESE
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bilateral friction over China's disregard for the Philippines' rights under the ar-
bitral award caution against over-interpreting episodes of cooperation or com-
promise). Leaving aside the relatively small risk of extinction of rights through
non-assertion (desuetude/abandonment, loss by prescription, etc.), legally rec-
ognized rights give the rights holder a bargaining chip of somewhat uncertain
value. While this is a relatively ubiquitous feature of legal rights, it is particu-
larly pronounced in the context of international law and its notoriously weak
institutions and processes for implementation or enforcement of judgments.
This element of uncertainty international law may give Manila-and Beijing
as well-reason to negotiate and compromise after the tribunal's decision.

Other aspects of uncertainty in the post-arbitral-award environment may
give China additional reasons for restraint. Other things being equal, harsher
measures from China are likely to increase tensions with the Philippines and
other claimant States and to prompt stronger measures from the us. But, again,
this aspect of the political implications of the decision is far from definite. Ex-
cept in the case of Chinese reactions at the extreme ends of the spectrum de-
scribed above (and perhaps even there), there will be uncertainty (even after
some of the confusion sewn by the transition to the Trump presidency abates)
about the us's likely response to various moves that China, or others, might
make. And, of course, moves by either side are not a one-off. China, other
claimants, and the us will react iteratively to one another's moves.

IV International Law

The Philippines-China arbitration panel's decision-by determining a clear
winner (the Philippines and, prospectively, other Southeast Asian claimants)
and a clear loser (China), rejecting many of China's claims and long-asserted
positions on law of the sea doctrines, condemning many of China's actions
in the region, ordering significant behavioral changes by China, and reaching
conclusions on the many and varied claims raised by the Philippines across
many doctrinal issues-is, at least on the surface, a bold proclamation of
international law's reach, power, and potential utility in addressing conflict-
generating controversies in international politics. This bold outcome diverged
from expectations in some quarters that the panel might determine that it had
no jurisdiction over especially tough or controversial claims (including some
or all of the eight of the original fifteen claims on which it initially deferred a
decision concerning jurisdiction), or might decide it had insufficient informa-
tion to rule on some issues, or might say that China's nine-dash line claim was
ambiguous in its legal nature and potentially acceptable under some but not
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other interpretations, or might find Taiping Island / Itu Aba to be a potentially
EEz-generating island, thus placing a significant part of the disputed sea area
outside the tribunal's jurisdiction (because decisions about territorial sover-
eignty and maritime boundary delimitation would be necessary to determine
rights over a large area around the island), or might resort to unprincipled,
half-a-loaf solutions, or might simply lack the temerity to issue an award that

China was likely to flout, and so on.61

But with such boldness come obvious and significant risks for international
law and legal institutions-including ones that extend beyond those directly
involved in the Philippines-China scs arbitration. Although the panel's deci-
sion is understandably, and likely correctly, seen as an important statement on
major issues in the law of the sea, there are reasons to be somewhat cautious in
proclaiming that it has definitively settled some major and heretofore uncer-
tain doctrinal issues. Under international law, the panel's decision is, of course,
"final" in the sense that it cannot be appealed. But it is less than "final" in that
it has only persuasive, rather than precedential, effect in other international

tribunals-the International Court of Justice, the International Tribunal for
the Law of the Sea, other ad hoc UNCLOS tribunals, and perhaps others-that
can address law of the sea claims.6 2

To be sure, this is a vulnerability of decisions by international tribunals
generally, but it may be especially prominent in this case, for several reasons.
First, although the presence of leading experts on the panel gives the decision
considerable stature, the status of the arbitral body-an ad hoc entity rather
than the itj, ITLOS or the Permanent Court of Arbitration in the Hague-is a
potential weakness.63 Second, some of the panel's rulings on legal issues-such

61 See, for example, Paul Gewirtz, Limits ofLaw in the South China Sea, BROOKINGS CENTER

FOR EAST ASIA POLICY STUDIES EAST ASIA POLICY PAPER No. 8 (2016); Xu Xiaob-

ing, A UN Ruling against China Won't Help Resolve the South China Sea Dispute with the

Philippines, SOUTH CHINA MORNING POST, 6July 2016; Ian Forsyth, A Legal Sea Change

in the South China Sea: Ramifications of the Philippines' ITLOS Case, 14 (1) CHINA BRIEF

(4 June 2014), available at: https://jamestown.org/program/a-legal-sea-change-in-the

-south-china-sea-ramifications-of-the-philippines-itlos-case/

62 On these issues, see Stefan Talmon, The South China Sea Arbitration and the Finality of

'Final' Awards, 8(2) JOURNAL OF INTERNATIONAL DISPUTE SETTLEMENT, (2017)

pp. 388-401.

63 Notably (and as some of the sources cited above reflect), there was some confusion in

media reports and even more specialized commentary, some of which indicated that

the tribunal was a panel of the Permanent Court of Arbitration in the Hague (or ITLOS

or the UN), rather than an ad hoc tribunal that used some PCA resources. Some critics

of the opinion emphasized the error, and the distinction, with the hope or expectation
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as the high bar established for Article 121(3) EEz-generating islands or the nar-
row interpretation of historic rights-are relatively controversial and, other

things being equal, less likely to settle the questions. Third, the unrelenting at-
tacks that China has launched on the tribunal's jurisdiction and legitimacy are
something that most international decisions do not face and that may leave
more room for those opposed to the decision's interpretations to resist their
application in other contexts. Fourth, a phenomenon that can sometimes en-
hance the impact of a major and controversial decision-the successful pur-
suit of similar, follow-on claims by other interested parties-seems relatively
unlikely to occur in this case. At least for a considerable period following the
Philippines-China decision, Vietnam, Malaysia, and other rival claimant States
showed little inclination to pursue an arbitration case against China. There
was no compulsoryjurisdictional mechanism, and seemingly little political in-
clination, for the us or China to pursue legal claims against one another. And
such claims could overlap only to a limited extent with the issues addressed in
the Philippines-China case.

More fundamentally, the apparent win for international law faces the chal-
lenge that the tribunal all too evidently lacks enforcement power. This obvious

and brute fact is what makes China's calculus of risks and interests and the us's
calibration of its commitment to supporting the decision, and the underlying
process, so important and complex. If, in the end, reality on the ground (or,
more precisely, on the water) comes substantially into line with the arbitra-

tion decision, that will mark at least a partial victory for international law. If
an important reason for such an outcome is China's recognition of the repu-
tational costs of openly flouting international law (and doing so in ways that
deeply alarm neighboring States about China's intentions more generally), or
the us's-and others'-commitment to backing the decision (because of the
direct and indirect benefits that flow from adherence to international legal
rules), then it will have been a more significant success for international law
and the peaceful resolution of disputes by legal procedures.

If, on the other hand, China successfully resists and rejects implementa-
tion of the decision, and the us, the Philippines and others are opposed to

that doing so would lessen the decision's stature and impact. See, for example, Permanent

Court ofArbitration Clarifies Role in South China Sea Case, XINHUA, 16 July 2o16, available

at: http://www.globaltimes.cn/content/994642.shtml; Ambassador Tian Xuejun Gives an

Exclusive Interview to the Independent Media on the So-called Award by the Arbitral Tri-

bunal for the South China Sea Arbitration, People's Republic of China Ministry of Foreign

Affairs, 20 July 2o16 (question 1), available at: http://www.mfa.gov.cn/zflt/eng/jlydh/sjzs/

t1383o74.htm.
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that outcome but are unwilling or unable to do much about it (and this result
occurs without Chinese arguments about the legal infirmities of the decision
having persuaded international opinion), then the initial win for international
law will have been very short-lived. If the tribunal's comprehensive rejection
of China's long and purportedly deeply held views on so many issues exac-
erbates or revives hoary Chinese suspicions that existing international law is
unfair and harmful to China's interests, the ruling will have diminished pros-
pects for integrating a rising and potentially system-challenging China into the
established, generally stability-supporting international legal order. The tribu-
nal's determination to issue a "big" decision then will have been a hollow, even
pyrrhic, victory for law.64

64 Chinese sources have stressed this argument. See South China Sea Arbitration Abuses In-

ternationalLaw, Threatens World Order, PEOPLE'S DAILY, 29June 2o16; but see Tara Dav-
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"The South China Sea Ruling," THE D I PLO MAT, 16July2ol6, available at:http://thediplomat
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