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1. The individualization and formalization of
UN sanctions
Larissa van den Herik

1. INTRODUCTION

The 25 years that followed the end of the Cold War were a peak moment for UN
sanctions. This Research Handbook on UN Sanctions and International Law maps how
UN sanctions multiplied and diversified in this quarter century and, using international
law lenses, it analyses the substantive and procedural transformations of UN sanctions
regimes over the years. As sanctions are a Chapter VII instrument, these transform-
ations followed broader patterns of Security Council activity. In this sense, the most
dramatic alterations in the first post-Cold War decade, the 1990s, obviously concerned
the general overall increase of action and the Council’s engagement with a great variety
of States and with more diverse types of situations and threats as well as the move to
address actors beyond the State through targeted sanctions, i.e., the individualization
movement. To some extent in response to these changes, the first decade of the 21st
century witnessed a transformation that was more procedural in nature and very much
inspired also by the memorable Kadi litigation, namely the move towards greater
proceduralization, which can be seen as part of a formalization movement.

Generally, a differentiation can be made between three distinct types of sanctions
regimes, namely (i) counter-terrorism sanctions, (ii) counter-proliferation sanctions, and
(iii) conflict-resolution sanctions.1 These three types of regimes are very distinct in
many respects, including also political sensitivity. A quintessential difference concerns
the origin of the primary threat that the sanctions aim to address. Counter-terrorism
sanctions in the form of the Al Qaeda sanctions aim to curb a threat which emanates
primarily from a non-State actor, and this regime has over time been territorially
delinked thus gaining a universal focus.2 In contrast, the counter-proliferation regimes
are still very much State focused as the threat that they confront stems principally from
the State.3 Yet, even the counter-proliferation regimes are individualized in their design
and they can list individuals and entities upon whom sanctions are to be imposed that
are closer to or further removed from the State apparatus. Notwithstanding such
differences between the different types of UN sanctions regimes, certain developments
can be witnessed across UN sanctions regimes, such as increased references to
international legal standards in sanctions design as well as notable interplays with other

1 The Targeted Sanctions Consortium identified six general categories, namely: armed
conflict, terrorism, WMD proliferation, illegal change of government, natural resources and
protection of civilians, see also the chapter by Sue E. Eckert in this volume.

2 As described in the chapter by Lisa Ginsborg in this volume.
3 See further the chapter by Daniel H. Joyner in this volume.

1



processes4 and regimes,5 and with informal arrangements.6 Moreover, certain questions
and considerations are of relevance to all UN sanctions regimes despite their underlying
differences, including questions of procedural integrity, the value of transparency and
fair process considerations, and questions on termination policies.7

This Research Handbook studies UN sanctions in a holistic manner so as to identify
cross-cutting issues and common challenges, be they substantive, procedural, practical
or political, and to gauge general trends. One trend that can currently be witnessed
across regimes may be a partial return to more comprehensive sanctions. Another trend,
to some extent related, is the rise of unilateral sanctions, particularly also EU regional
sanctions, raising questions of interaction between parallel sanctions regimes.8 This
Research Handbook examines interplays and synergies between UN sanctions and
unilateral measures and it explores the different legal frameworks that shape and govern
these respective regimes. In addition to interaction with unilateral sanctions, UN
sanctions also operate in tandem with other processes and these types of interplay
generally increase as UN sanctions become more sophisticated. Having Chapter VII
status, the impact of UN sanctions on those other regimes or areas of international law
is significant and warrants further scrutiny.

The Research Handbook situates UN sanctions in a broader universe. While the
focus of the Handbook is on UN sanctions in the sense of measures adopted by the
Security Council pursuant to Article 41 of the UN Charter,9 many chapters also engage
with non-UN sanctions and highlight how these are different.10 In some chapters the
possibility of sanctions recommended by the General Assembly or other types of
Article 41 measures, including Security Council referrals to the International Criminal
Court (ICC) and the establishment of ad hoc tribunals, are mentioned but they do not
constitute the prime focus of this Handbook.

The Handbook thus looks at developments in the UN sanctions scene from an
internal as well as an external perspective, using the notions of ‘individualization’ and
‘formalization’ to frame the discussion, while also scrutinizing interplays with other
measures and regimes. The notions of ‘individualization’ and ‘formalization’ are
referred to, not necessarily as ideal endpoints, but rather as beacons to grasp the flow of
recent developments and transformations. The Research Handbook concludes with

4 See for analysis of the interaction between UN sanctions and peace processes, the chapter
by Jeremy I. Levitt in this volume.

5 See eg the chapters in Part IV of this volume on interplay with other regimes.
6 See for the interaction between UN sanctions and informal arrangements the chapters by

Daniëlla Dam-de Jong and Alejandro Rodiles in this volume.
7 See the chapters in Part III of this volume on design and procedure governing UN

sanctions.
8 As analysed in the chapter by Mirko Sossai in this volume.
9 Excluded from this primary focus are other Article 41 measures, such as the establishment

of ad hoc tribunals and referrals to the ICC, although the co-existence of UN sanctions proper
and criminal prosecutions following these other Article 41 measures does give rise to interesting
interactions and discrete questions of interplay. See eg Marina Mancini, ‘UN Sanctions Targeting
Individuals and ICC Proceedings: How to Achieve a Mutually Reinforcing Interaction’, in
Natalino Ronzitti (ed), Coercive Diplomacy, Sanctions and International Law (Brill/Nijhoff
2016).

10 In particular the chapters in Part IV on interplay with other regimes.
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some regional perspectives and by painting this broad picture, ultimately, the aim is to
provide an outlook on the future of UN sanctions in a 21st-century setting.

This introductory chapter will first set the stage by offering a very summarized
account of the main developments and transformations of UN sanctions in the past 25
years in Section 2. Subsequently, the concepts of individualization and formalization
are introduced in Sections 3 and 4 respectively. Section 5 outlines the structure of the
book and Section 6 concludes with a preliminary outlook.

2. SETTING THE STAGE

During the Cold War period, the Security Council imposed sanctions regimes only
twice, on Southern Rhodesia in response to the declaration of independence by the
white minority regime and against South Africa in response to its apartheid system and
its regional military aggression and its nuclear ambitions. These sanctions regimes were
first voluntary in nature and subsequently rendered mandatory in 1968 and 1977
respectively.11 In the South African context particularly, sweeping but non-binding
General Assembly sanctions functioned as a motor for the adoption of mandatory
Security Council sanctions.12 These traditional comprehensive sanctions offered some
blueprints still in use today as for instance with the concept of humanitarian
exemptions.13 However, as is well known, the concept of comprehensive sanctions as
such came under fire after its re-use in the post-Cold War period specifically in the
situations of Iraq, Haiti and Yugoslavia. Hence, a new model of targeted sanctions was
introduced in policy processes as described by Sue E. Eckert in her chapter. Scholars
played an influential role in this transition by contributing to the transnational policy
networks that functioned as breeding grounds for introducing the model of targeted
sanctions in the UN system.14

Intertwined with the move to targeted sanctions and the differentiation in types of
measures, the 1990s also witnessed an overall proliferation of UN sanctions in which
sanctions were used for a greater variety of purposes and goals. The significant changes
in sanctions design also impacted on working methods and procedures. Given the
extreme political setting of the Security Council with permanent undercurrents of
discord and antagonism, the procedural evolutions that took place were extraordinary,15

11 UN Docs. S/RES/253 (1968) and S/RES/418 (1977).
12 These General Assembly sanctions are also discussed in the chapter by Pierre-Emmanuel

Dupont in this volume.
13 As observed in the chapter by Amelia Broodryk and Anton du Plessis in this volume.
14 Thomas J. Biersteker, Sue E. Eckert, Aaron Halegua and Peter Romaniuk, ‘Consensus

from the Bottom Up? Assessing the Influence of the Sanctions Reform Processes’, in Peter
Wallensteen and Carina Staibano (eds), International Sanctions; Between Words and Wars in the
Global System (Frank Cass 2005) 15–30; Thomas J. Biersteker, ‘Participating in Transnational
Policy Networks: Targeted Sanctions’, in Mariano E. Bertucci and Abraham F. Lowenthal (eds),
Narrowing the Gap: Scholars, Policy-Makers and International Affairs (Johns Hopkins Univer-
sity Press 2014) 137–154.

15 Joanna Weschler, ‘The Evolution of Security Council Innovations in Sanctions’ (2009–
2010) 65 International Journal 31–44.
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even if not always appreciated as such.16 Over time, an elaborate sanctions apparatus
emerged with significant scope for external elements, for instance in the form of
monitoring committees and panels of experts.17 In an extraordinary move, the Security
Council even subjected itself to some form of supervision in the form of an
Ombudsperson, but for the Al Qaeda sanctions regime only in specific response to
non-compliance threats coming from the EU. Despite these great strides forward, P5
members were always careful to maintain the ad hoc nature of the architecture so as to
keep maximum control. In this spirit also, attempts to gradually extend the mandate of
the Ombudsperson to all sanctions regimes and to integrate this institution more
systematically in sanction design across the board were stunted.18 Still, the incremental
professionalization and proceduralization of UN sanctions is notable and further
discussed in the chapters by Sue E. Eckert and Kimberly Prost specifically.

A trigger for enhanced scholarly scrutiny of UN sanctions, in particular from
international law scholars, were the fair process questions that came up first and
foremost in the Taliban/Al Qaeda counter-terrorism sanctions regime. Litigation
questioning the excessive post-9/11 listings exposed the extreme shortcomings of the
targeted sanctions procedure. The human rights dimensions of these issues and the fact
that the litigation took place before EU courts resulted in great involvement of
international and EU law scholars and ultimately it may have increased the attention of
international lawyers to UN sanctions more generally.19 In response to the litigation,
procedural reforms were introduced in the Al Qaeda regime. Those reforms had modest
ripple effects beyond their own setting as some were transposed to the other sanctions
regimes, a notable exception being – as indicated – the Office of the Ombudsperson, by
far the most advanced reform, whose reach was cautiously limited to the Al Qaeda
regime only. The view that Ombudsperson jurisdiction should be extended to all
sanctions regimes as it is an inherent consequence of the individualization move has
become a commonplace for most law scholars, but its implementation hinges on
political will, which seems to be absent for the time being. More generally, there is a
question whether the Al Qaeda regime is indeed a forerunner and whether its reforms
should thus be copied and transplanted into other regimes, or whether it is uniquely
different, warranting a different approach. In the spirit of the latter conception, the

16 See for the under-appreciation of European courts also the chapter by Penelope Nevill in
this volume.

17 Institutional changes started with the UNITA regime under the leadership of the Chairman
of the related sanctions committee, Canadian Ambassador Fowler, see eg UN Doc. S/PV.4027,
29 July 1999. See specifically for an example of how and when panels of experts can exert
influence, Alex Vines and Tom Cargill, ‘The Impact of UN Sanctions and Their Panels of
Experts’(2009–2010) 65 International Journal 45–68.

18 See eg the letter of Like-Minded States, UN Doc. S/PV.6964.
19 UN sanctions have of course always received scholarly attention in international law

circles, see eg the standard works of Vera Gowlland-Debbas, United Nations Sanctions and
International Law and National Implementation of United Nations Sanctions (Martinus Nijhoff
2001 and 2004). These volumes also devoted much attention to questions of implementation.
Also see the works of Jemery Farrall, United Nations Sanctions and the Rule of Law (CUP
2007) and Jeremy Farrall and Kim Rubenstein (eds), Sanctions, Accountability and Governance
in a Globalised World (CUP 2009). For a focus more on unilateral measures, see eg Matthew
Happold and Paul Eden, Economic Sanctions and International Law (Hart 2016).
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suggestion is put forward in this volume that the Al Qaeda regime has become so sui
generis that it merits separate treatment. The argument made by both Sue E. Eckert and
Lisa Ginsborg in their chapters is that, since the Al Qaeda/Daesh regime has effectively
become permanent, it should perhaps not be framed as a sanctions regime any longer
and it should rather be placed under the supervision of another subsidiary organ or
agency more styled as a policing body instead of a Chapter VII emergency regime. In
its stead, new types of sanctions regimes addressing new threats or other dimensions of
existing threats can be envisaged in particular as part of the conflict-resolution regimes,
as suggested by Eckert with various examples given in her chapter, including
counter-corruption sanctions or sanctions aimed at digital technologies and protecting
cyber security.

The Research Handbook purports to deal with the multiple dimensions of UN
sanctions, discussing the concept of UN sanctions and questions of effectiveness in Part
I, the variegation of functions of UN sanctions in Part II, the remarkable progressions
in sanctions design and procedure in Part III, the multi-level interplay with other
regimes that also ensued from the increased sophistication of UN sanctions in Part IV,
and concluding with a panorama of regional perspectives in Part V. These different
dimensions are discussed through the lenses of regional perspectives ensuing from the
increased sophistication of UN sanctions.

3. INDIVIDUALIZATION OF UN SANCTIONS

The individualization of sanctions principally refers to the development from compre-
hensive to targeted sanctions. This development is part of a greater trend of the
humanization of international law,20 and more specifically the individualization of
enforcement in international law.21 The increased focus on the individual as an actor or
perpetrator is also central in international criminal law.22 In her book Beyond Human
Rights, Anne Peters discusses the controversies around the concept of individualization
of international law and she maps the scholarly discussions as to whether this
individualization has effectively transformed the structures of the international legal
system or whether in fact the age of the BRICS countries demonstrates a re-emphasis
on the role of the State engendering a simultaneous backlash against over-
individualization.23 While acknowledging the great importance of such reflections, this
Research Handbook zeroes in specifically on the trend of individualization in the

20 As diagnosed by Theodor Meron, The Humanization of International Law (Martinus
Nijhoff 2006). For an inquiry into the position of the individual in the international legal system,
also see Gerhard Hafner, ‘The Emancipation of the Individual from the State under International
Law’ (2011) Recueil des Cours 358.

21 See Larissa van den Herik, ‘The Individualization of Enforcement in International Law;
Exploring the Interplay between United Nations Targeted Sanctions and International Criminal
Proceedings’, in Tiyanjana Maluwa, Max du Plessis and Dire Tladi (eds), The Pursuit of a Brave
New World in International Law (Brill 2017) 234–263.

22 ibid.
23 Anne Peters, Beyond Human Rights (CUP 2016) 1–6. These reflections by Peters only set

the stage for the actual theme of her book, which focuses on the global legal acquis individuel.

The individualization and formalization of UN sanctions 5



context of UN targeted sanctions. In this setting, the more concrete question arises
whether the UN Security Council is architecturally, structurally and procedurally
equipped to deal with individuals. A more fundamental question concerns the legal
basis for the UN Security Council to target individuals and other non-State actors.

As indicated by Lisa Ginsborg in her chapter, by shifting to the concept of targeted
sanctions the Security Council effectively copied a design already in use in the United
States. The Council thus responded to the outrage at the consequences of the Iraq
sanctions as discussed in the chapter by Daniel H. Joyner. The main drivers for the P5
to revisit the concept of comprehensive sanctions were therefore legitimacy concerns.
Indeed, the P5 considered change so as to make sure that ‘further collective actions in
the Security Council within the context of any future sanctions regime should be
directed to minimize unintended adverse side-effects of sanctions on the most vulner-
able segments of targeted countries’.24 To some extent, legitimacy concerns also
underlay the creation of the Ombudsperson, albeit that those concerns were more
directly tied also to considerations of effectivity given the threat of European
non-cooperation.25

In terms of targeting, different shades of individualization may be identified. At one
end of the spectrum, there are regimes which target State leaders, hence which target
individuals because of their position and affiliation to the State. These individuals in
turn can use the State apparatus and diplomatic means to challenge their targeting.
Perhaps this may be called ‘individualization light’. At the other end of the spectrum is
the Al Qaeda regime, without any link to the State, where individuals are targeted for
their acts not their position or link to the State. This could be seen as the most extreme
form of individualization. But despite such differentiation, questions of procedural
fairness and the need for remedies arise in relation to any individual personally affected
by coercive measures.26 In addition to directly targeting the individual as such, also
other non-State entities may be subjected to targeted sanctions. These can include legal
entities, such as corporations and banks in the non-proliferation regimes, but also
underground entities or other groups with a more diffuse legal status, as in particular in
the context of the counter-terrorism sanctions. Targeting entities may ultimately also
affect individuals. In this respect, questions have been raised as to whether subjecting a
central bank to sanctions or other central economic actors and segments of an economy
should still be seen as a form of targeted sanctions, or whether this is rather more
comprehensive in its effects. In turn, the targeting of armed groups under the
counter-terrorism regime can also affect populations on a larger scale, in particular also
through the immobilizing effects that this may have on humanitarian assistance

24 ‘Letter from the Permanent Representatives of China, France, the Russian Federation, the
United Kingdom of Great Britain and Northern Ireland and the United States of America to the
United Nations Addressed to the President of the Security Council’ (13 April 1995) UN Doc.
S/1995/300, Appendix B, 299, as also cited by Kimberly Prost in her chapter in this volume.

25 Larissa van den Herik, ‘Peripheral Hegemony in the Quest to Ensure Security Council
Accountability for its Individualized UN Sanctions Regimes’ (2014) 19 Journal of Conflict and
Security Law 427–449.

26 See also the chapter by Kimberly Prost in this volume.
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schemes.27 Hence, when measured in terms of collateral effects, the subjecting of
entities to targeted sanctions is thus often not so targeted after all.28

Beyond targeting strategies, the State veil is also pierced in modern sanctions
regimes in respect of the actors that are asked to implement sanctions. Indeed, Daniëlla
Dam-de Jong shows how the Security Council has turned to business actors, such as
importers and processing industries generally, and also the diamond industry specific-
ally, to adopt preventive policies or to develop cooperation arrangements with a view to
implementing sanctions. And Lisa Ginsborg exposes the problems involved in privatiz-
ing the implementation of UN sanctions in the counter-terrorism regime in terms of
over-compliance and risk avoidance. The involvement of private actors may be
problematic from a formalization perspective as it leads to shadow lists which tend to
stick as they do not always immediately replicate formal delistings pursuant to
Ombudsperson recommendations. More generally, termination of sanctions regimes at
the formal level may not be instantly implemented by the private actors, which posed
problems particularly also in the context of the Iran sanctions regime.29

Apart from those more pragmatic matters, a fundamental query concerns the legal
basis for the Security Council’s practice to impose sanctions on actors other than States
and to demand assistance in the implementation thereof from actors other than States.
Ultimately, this can be traced back to the Council’s vast discretion under Chapter VII
and its primary mandate to maintain and restore peace. As observed by the Inter-
national Court of Justice (ICJ) in the Kosovo Advisory Opinion, it has not been
uncommon for the Security Council to make demands on actors other than the United
Nations Member States and intergovernmental organizations.30 Yet, it must be under-
scored that in the context of UN targeted sanctions regimes, the Security Council does
not tend to create general legal obligations for individuals directly. Rather, the system is
that the UN targeted sanctions regimes are principally directed at States, not immedi-
ately at individuals. Typically in resolutions imposing sanctions, the Security Council
decides that all States shall take certain measures, such as asset freezes or travel bans,
against individuals. Subsequently, specifically created sanctions committees designate
the exact individuals whom these sanctions are to be imposed upon.31 This designation,
even if central, does not produce instantaneous binding effects on individuals and the

27 As discussed by Ben Saul, ‘Improving Respect for International Humanitarian Law by
Non-state Armed Groups’, Chatham House, April 2016. On unintended consequences also see
Concept note for the debate of the Security Council on the working methods of the subsidiary
organs of the Security Council, UN Doc. S/2016/102, 11 February 2016.

28 See also the chapter by Sue E. Eckert in this volume on the sliding scale from
comprehensive to targeted sanctions.

29 See eg the reporting on British Prime Minister David Cameron writing a letter to
Barclays, arguing that its refusal to process payments from Iran is ‘in opposition to the policy of
the UK government’. Mohamad Al Shabani, ‘Will Iran be able to win over Britain when it
comes to banking sanctions?’, Al Monitor, 18 March 2016.

30 ICJ, Accordance with International Law of the Unilateral Declaration of Independence in
Respect of Kosovo, Advisory Opinion, 22 July 2010, para. 116.

31 The designation by sanctions committees has been described as a form of secondary
normative power, Annalisa Ciampi, ‘Security Council Targeted Sanctions and Human Rights’, in
Bardo Fassbender (ed.), Securing Human Rights? Achievements and challenges of the UN
Security Council (Oxford University Press 2011) 98–140. Exceptionally, listing can also be done
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restraints envisaged by the sanctions are only activated after implementation by the
State. Hence, UN sanctions regimes produce indirect international obligations which
are mediated through States and which only concern specific, centrally identified,
individuals. Moreover, as also illustrated by Matthew Happold in his chapter, even
though increasingly violations of international law are included as listing criteria,32

these mostly do not constitute the primary or sole basis for subjecting individuals to
sanctions. From a legal perspective, therefore, UN targeted sanctions are very hybrid in
how they relate to the individual.

4. FORMALIZATION OF UN SANCTIONS

In comparison to the two Cold War sanctions regimes against apartheid South Africa
and Southern Rhodesia, post-Cold War sanctions have become infinitely more complex
and technical.33 This has also affected the relationship with and reliance upon law and
the rule of law34 in the context of UN sanctions regimes.35 While the Security Council’s
vast discretion remains, the increased sophistication of UN sanctions regimes offers an
equal increase in opportunity to include a legal dimension in UN sanctions dialogue.
The community of international law scholars and theorists have so far engaged with
UN targeted sanctions mostly on the fair process problématique, which evoked broader
questions of Security Council accountability and legitimacy.36 Theories on global
administrative law,37 the exercise of public authority,38 constitutionalism39 and legal

by the Security Council itself, as happened in the Iran sanctions regime, in the annex to
Resolution 1737, 23 December 2006.

32 As also analysed in Najwa M. Nabti, ‘Increasing the Cost of Rape: Using Targeted
Sanctions to Deter Sexual Violence in Armed Conflict’, in Alo Z. Marossi and Marisa R. Bassett
(eds), Economic Sanctions under International Law; Unilateralism, Multilateralism, Legitimacy,
and Consequences (Springer 2015) 43–67.

33 See Michael Brzoska and George A. Lopez, ‘Security Council Dynamics and Sanctions
Design’, in Thomas J. Biersteker, Sue E. Eckert and Marco Tourinho (eds), Targeted Sanctions;
The Impacts and Effectiveness of United Nations Action (OUP 2016) 60.

34 On the meaning of an international rule of law applicable to the Security Council, see eg
Simon Chesterman ‘‘I’ll take Manhattan’: The International Rule of Law and the United Nations
Security Council’, [2009] Hague Journal on the Rule of Law 1; Alejandro Rodiles, ‘Non-
Permanent Members of the United Nations Security Council and the Promotion of the
International Rule of Law’, (2013) 5 Goettingen Journal of International Law 333.

35 On the Security Council’s relationship with and reliance on law in a sanctions context, see
Jeremy Matam Farrall, United Nations Sanctions and the Rule of Law (CUP 2007) 16.

36 See eg the symposium on Security Council accountability edited by Philippa Webb and
Christoper Michaelsen in (2014) 19 Journal of Conflict and Security Studies 3.

37 See Benedict Kingsbury, Nico Krisch and Richard B. Stewart, ‘The Emergence of Global
Administrative Law’ [2005] 68 Law & Contemporary Problems 15.

38 See Armin von Bogdandy, Matthias Goldman, and Ingo Venzke, ‘From Public Inter-
national to International Public Law: Translating World Public Opinion into International Public
Authority’ [2016] MPIL Research Paper Series 2016-2.

39 Anne Peters, Jan Klabbers and Geir Ulfstein, The Constitutionalization of International
Law (OUP 2009).
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pluralism40 offer frameworks to situate such discussions and some of them provide
guidance towards the identification of disciplining standards or principles. It is not the
aim here to compete with such grand theories, perhaps rather to complement them on a
very practical level and to apply some of their ideas in the concrete setting of UN
sanctions, which is a setting – it must be noted – that is much broader than the Al
Qaeda sanctions regime alone. The Research Handbook has the ambition to be more
comprehensive, not only in terms of focusing on all types of sanctions regimes, but also
through its focus on different dimensions of UN sanctions regimes where law and legal
considerations play a role or could be of relevance. Beyond the procedural, there are
also a number of other sites where substantive or institutional norms of international
law or other rule of law considerations have infused the political setting in which UN
sanctions operate.

The Research Handbook uses the notion of ‘formalization’41 to capture those ‘sites
of infusion’ and to recognize the instances where there has been a careful move towards
more rules-based sanctions regimes. It thus proposes a loose notion of formalization as
encompassing references to law in order to (i) limit power and political discretion,
(ii) further shape and give content to broadly phrased obligations, and (iii) coordinate
interplay with other regimes. While generally underscoring the need for legitimacy and
accountability or a greater ‘culture of formalism’42 even in a Security Council context,
the Research Handbook is not premised on absolute advocacy of some ideal endpoint.
Indeed, several authors highlight the downsides of formalism,43 or indicate that
applying rule-of-law standards to the Security Council should better be approached as a
policy issue rather than a matter of law.44 The notion of formalism is used in this
Research Handbook to offer a shared vocabulary that allows for cross-cutting obser-
vations regarding the invocation or relevance of international legal norms in the setting
of UN sanctions regimes. On the basis of such a flexible use of this notion as a red
thread rather than a full-fledged concept, a further differentiation can be made between:

40 See eg Nico Krisch, Beyond Constitutionalism: The Pluralist Structure of Post-National
Law (OUP 2010).

41 For reflection on different uses of this concept, see Jean d’Aspremont, Formalism and
the Sources of International Law; A Theory of the Ascertainment of Legal Rules (OUP 2011)
chapter 2.

42 See Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of
International Law 1870–1960 (CUP 2002) 508.

43 Eg, Alejandro Rodiles highlights in his chapter the legitimacy problems involved in a
move towards a more robust and regulated system of implementation of sanctions if this occurs
through a deformalized process with references to informal standards and undue influence of
informal arrangements. In a very different context, Ward Ferdinandusse and Pieter Rademakers
in turn demonstrate how overly formalistic approaches leading to the annulment of sanctions for
procedural defects may adversely affect domestic prosecutions. Elsewhere, I have also argued
against the formalization of interaction and coordination between Security Sanctions regimes
and ICC prosecution favouring a case-by-case approach: Larissa van den Herik, ‘The Individu-
alization of Enforcement in International Law; Exploring the Interplay between United Nations
Targeted Sanctions and International Criminal Proceedings’ in Tiyanjana Maluwa, Max du
Plessis and Dire Tladi (eds), The Pursuit of a Brave New World in International Law (Brill 2017,
forthcoming).

44 See the chapter by Devika Hovell in this volume.
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(i) procedural formalization, which concerns the insertion of legal considerations and
principles in processes governing the creation, operation and termination of sanctions
regimes, including the move towards a certain juridification of accountability models in
response to EU and other proceedings, (ii) substantive formalization, which refers to
increased reference to legal categories in sanctions design, and particularly the
inclusion of norms of international law as listing criteria. This development is very
strong in the conflict-resolution regimes, as analysed by Matthew Happold. In contrast,
the counter-terrorism regime imposes obligations in the absence of a clear definition as
exposed by Lisa Ginsborg in her chapter, and here some further substantive formal-
ization is needed. In his chapter, Alejandro Rodiles critiques the use of informal norms
for standards-setting purposes as they lack legitimacy. A final sub-differentiation relates
to (iii) institutional formalization, which is a heading that serves to assemble questions
of interplay between UN sanctions regimes and other international organizations.

5. MAPPING THE STRUCTURE OF THE BOOK

The book is composed of five parts. Part I on Conceptualization and effectiveness of
UN sanctions offers two framework chapters. In his chapter Tom Ruys situates UN
sanctions in the broader universe of sanctions, retorsions and countermeasures. Noting
the lack of a single definition of the concept of ‘sanctions’ in international law, Ruys
discerns different approaches to defining ‘sanctions’ and subsequently he maps the
international legal framework governing retorsions, countermeasures and third-party
countermeasures. This analysis provides a basis for subsequent chapters, particularly
those in Parts IV and V, which further explore how different legal regimes interact with
UN and non-UN sanctions differently.45 The subsequent chapter by Sue E. Eckert
traces the evolution of UN targeted sanctions and she describes the sanctions reform
processes of Interlaken, Bonn-Berlin, Stockholm and beyond, through which sanctions
design, administration and implementation were strengthened and further formalized.
She also presents new methodologies that were developed to assess the effectiveness of
targeted sanctions and notes the current tendency in sanctions practice to a ‘recompre-
hensivation’, ie, a return to more comprehensive sanctions. Eckert offers concrete
suggestions for new types of sanctions and she identifies ways forward in terms of
improving procedure. These suggestions tie in to the mapping of the different functions
of sanctions in Part II as well as the exploration of architectural and procedural aspects
of sanctions regimes in Part III.

Part II on The functions of UN sanctions presents the different types of UN sanctions
regimes as also identified above, namely (i) the counter-terrorism regime(s), (ii) the
counter-proliferation regimes, and (iii) the conflict-resolution regimes. Lisa Ginsborg
sets out how the trends of individualization and procedural formalization were taken
furthest in the counter-terrorism regime that originated in Resolution 1267, currently
known as the ISIL/Daesh and Al Qaeda sanctions regime. She locates this regime
within broader Security Council counter-terrorism strategies and highlights how the

45 See also A. van Aaken, ‘International Investment Law and Targeted Sanctions: An Uneasy
Relationship’ [2015] Bucerius Law Journal 1.
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regime has turned into a de facto law enforcement tool. She exposes in particular the
problems and dangers involved in the move towards global individual counter-terrorism
sanctions and in this context the question also arises how such thematic and
quasi-permanent measures fit with the strictures of Chapter VII and its emergency
nature. Ginsborg also offers insight into the implementation problems of the different
types of individualized sanctions with specific attention to the role of the private sector.
In the next chapter, Daniel H. Joyner discusses counter-proliferation sanctions. He
traces the development of these types of sanctions across the four regimes applied on
Iraq, Libya, North Korea and Iran. He observes how the Iraq sanctions triggered
sanctions reform towards targeted sanctions and how it is in that sense paradoxical that
the latest two non-proliferation regimes have witnessed a recomprehensivation as also
noted by Eckert. The recomprehensivation occurred in two different forms: through an
accumulation of UN and US/EU sanctions in the case of Iran and more directly with a
package of new comprehensive UN sanctions in the case of North Korea. Given that
non-proliferation sanctions have this tendency to become comprehensive, Joyner
inquires into the legal limitations that international law places on the imposition of such
comprehensive coercive measures. This type of inquiry also invites reflection on the
need to differentiate between various actors imposing sanctions and how to do so.
Related questions concern shared responsibility schemes and how to measure propor-
tionality in the case of cumulative measures originating from different sources. Lastly
in Part II, the chapters of Matthew Happold and Daniëlla Dam-de Jong zero in on the
third type of UN sanctions, namely conflict-resolution sanctions. Most sanctions
regimes are of this type and they are particularly pluriform in nature. Within this
pluriformity, Happold and Dam-de Jong focus on specific issues. Happold examines the
Security Council’s use of sanctions as devices to induce compliance with human rights
norms and international humanitarian law. He interrogates the linkages between the
Council’s thematic work on children and women specifically and the use of sanctions
and observes a certain ambivalence, or perhaps reluctance to institute automatic
connections or to intervene outside situations of armed conflict. Nonetheless, in certain
specific situations violations of human rights norms or international humanitarian law
are included as listing criteria in sanctions designs. While acknowledging the import-
ance hereof, Happold also makes the point that these criteria, so far, usually function as
add-ons rather than having a self-standing character. Shifting focus, Dam-de Jong looks
at efforts by the UN Security Council to target the illegal trade in natural resources that
fuels armed conflict. She maps the practice of commodity sanctions from its early use
in the very first sanctions regime against Rhodesia. Exploring different regimes and
practices concerning diamonds, minerals and wildlife, Dam-de Jong specifically
inquires how natural resource regimes draw on and interact with informal mechanisms,
respectively the Kimberley Process Certification Scheme (KPCS), the OECD Due
Diligence Guidelines, and the International Consortium on Combating Wildlife Crimes
(ICCWC) both for standard-setting as well as implementation purposes.

Part III on Design and procedure governing UN sanctions explores the creation,
operation and termination of UN sanctions regimes from a more procedural perspec-
tive. Continuing the inquiry into the external relations of UN sanctions regimes with
informal arrangements, Alejandro Rodiles looks at how the Financial Action Task Force

The individualization and formalization of UN sanctions 11



(FATF) influences sanctions design in the context of counter-terrorism and non-
proliferation sanctions, and specifically how FATF standards are used for interpretive
schemes and how the FATF guides implementation up to a point at which the FATF
effectively functions as an ‘informal arm of the Security Council’. Rodiles highlights
the hazards of relying on such selective, informal clubs and observes that, while
perhaps efficient, this approach may also entail costs from a legitimacy and rule-of-law
perspective. The chapter by Devika Hovell further pursues a rule of law inquiry,
specifically focusing on the value of transparency. Hovell presents transparency as a
relational and contextual concept rather than a principle of law. Hence, the construction
of a workable transparency regime in a sanctions context must be informed by a vision
on the foundations of the Security Council Council’s legitimate authority. As such,
transparency is viewed not as being about individual access to information but rather as
being about public access. Kimberly Prost, in turn, does zoom in on individual rights
through the lenses of fair process. Prost describes the road to the fair process crisis that
inevitably followed the transition to targeted sanctions. She then depicts the gathering
storm in the forms of criticism and challenges, the Security Council’s response and
ultimately the judicial intervention by the European Court of Justice in the Kadi case,
but also by the European Court of Human Rights in the cases of Nada and Al-Dulimi.
Finally, she tests the Ombudsperson process against the core elements of fair process,
showing how the requirement of independence has been most difficult to meet so far.
This requirement has ramifications on different levels. Obviously there is the problem
of a possibility of Security Council overturn of Ombudsperson decisions, but Prost
indicates that there are also more subtle hitches, which may in fact ultimately be much
more damaging overall. She particularly exposes how the Secretariat has implemented
the Security Council’s call for an independent Office of the Ombudsperson in a way
that does not respect the Ombudsperson’s autonomy as it was envisaged by the Security
Council. The idea that the Secretariat may be equally or even more threatening to
Ombudsperson independence than the Security Council is worrisome, at the very least.
In the last chapter of Part III, Kristen E. Boon looks at the policies and practices that
govern how UN sanctions end. Based on a review of current termination practices,
Boon identifies three general models. Connecting these to voting rules and other
internal processes, such as periodic review of individual listings and delisting proced-
ures, Boon makes the argument that in most cases, short sanctions with clearly defined
termination procedures in the form of sunset clauses combined with proper review and
delisting processes are the preferred model.

Part IV on Interplay with other regimes surveys the relationship between or impact
of UN sanctions on other regimes and it highlights how such regimes differentiate
between UN and non-UN sanctions. In his chapter, Pierre-Emmanuel Dupont clarifies
whether international financial institutions (IFIs), such as the World Bank and the
International Monetary Fund (IMF), are under a legal obligation to adhere to and
implement UN sanctions regimes, even if this leads to a prima facie conflict with their
own mandate and objectives. Dupont maps practice ranging from the early Rhodesia
case to Iraq, North Korea and Iran, and specifically inquires to what extent IFIs are
empowered to interpret sanctions regimes, including the scope of humanitarian and
developmental exceptions. He also distinguishes between obligations flowing from UN
sanctions regimes versus those emanating from unilateral sanctions, in particular also
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for IFIs that are not a member of the ‘UN family’. Similarly, in his chapter on the
World Trade Organization (WTO), Andrew D. Mitchell also demonstrates the distinct
legal governance of sanctions imposed by the Security Council, sanctions recom-
mended by the General Assembly, and unilateral sanctions, with particular attention for
the question how the KPCS tested the scope of Article XXI(c) of the General
Agreement on Tariffs and Trade (GATT). Mitchell indicates that the move to individu-
alized sanctions has reduced questions of interplay with the WTO as those types of
sanctions do not constitute trade barriers and thus do not need to be justified under
GATT. He also meticulously sets out the legal regime under the WTO that governs
unilateral sanctions, as laid down in Article XXI(b) GATT. Mitchell argues that WTO
Members are offered considerable, but not total, discretion and underscores the
possibility of review. So-called ‘hybrid’ sanctions, which are related to UN sanctions
but which exceed the scope of the authorizing Chapter VII resolution, are excused
under Article XXI(c) only for the part that complies with the Security Council
resolution and must rely on Article XXI(b) for the remaining part. Subsequently, Eric
De Brabandere and David Holloway examine how international sanctions interact with
and impact on processes of international arbitration. Their focus goes beyond UN
sanctions and they cover both commercial as well as investment arbitration. With some
caution, De Brabandere and Holloway argue that it is likely that most arbitral tribunals
will find that the presence of a sanctions regime does not render a dispute inarbitrable.
The question whether sanctions may render arbitral awards unenforceable on public
policy grounds is less easy to answer unequivocally and De Brabandere and Holloway
indicate that this will depend on several aspects, including the specific features of the
award and the nature of the sanctions regime in place. De Brabandere and Holloway
also look at the direct implications of sanctions regimes for arbitrators and arbitral
institutions and observe that this sensitive matter may require further reflection.
Mércedeh Azeredo da Silveira pursues the inquiry with a focus on the impact of
international sanctions on contracts. Specifically, Azeredo da Silveira addresses the
question how international sanctions should be characterized from a private law
perspective and how the relevance of this characterization differs for unilateral versus
UN sanctions. Azeredo da Silveira pays particular attention to situations where Security
Council sanctions resolutions are not implemented by States, but may nonetheless be
taken into account by a domestic court or arbitral tribunal. In addition, she examines
the substantive effects of sanctions programmes on the rights and obligations of private
operators both during the sanctions term as well as after they have been lifted,
indicating that resuming performance under the initially agreed terms may not always
be possible if market conditions have changed whereby the performance has become
radically more onerous or dramatically less profitable for one of the parties. This may
be the case especially where sanctions have been in place for a long time. The final
chapter of this part looks at the interplay between international sanctions and a very
different area of law, namely criminal law. In their chapter, Ward Ferdinandusse and
Pieter Rademakers discuss the prosecution of sanctions busters as a means of enforcing
international sanctions. On the basis of different cases, they discuss prosecutorial
strategies and particularly the choice between prosecuting violations of the sanctions
regime or rather prosecuting the underlying crimes, such as terrorism or complicity in
war crimes. They point out that the evidentiary advantages of prosecuting on the basis
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of sanctions listings may evaporate if the listing is annulled during the process, and
thus argue that the consequences of such annulment for individual criminal responsibil-
ity must be revisited and refined and that too formalistic approaches in this context
undermine the effectiveness of sanctions regimes.

Finally, Part V zooms in on the regional. First, Mirko Sossai offers an analytical
framework to understand the different forms of interplay between regional and UN
sanctions. He distinguishes between four scenarios, namely (i) the implementation of
UN sanctions by regional organizations, (ii) regional ‘supplementary measures’ in
addition to UN sanctions, (iii) regional sanctions against members prior or coincidental
to UN sanctions, and (iv) regional autonomous measures in the absence of UN
sanctions. Specific attention is given to the EU as it is currently the only regional actor
that imposes restricting measures against non-members. The focus of Penelope Nevill’s
chapter is also on Europe, but then on European courts and their engagement with UN
sanctions. Nevill presents the pivotal Kadi case and situates it within broader litigation
outcomes. She criticizes European courts, both the European Court of Justice in Kadi II
as well as the Grand Chamber of the European Court of Human Rights in Al-Dulimi,
for their parochial approaches closing off ‘the public space for discussion’. Machiko
Kanetake and Congyan Cai offer some less well-known Asian perspectives and
examine the Chinese and Japanese position on the tool of sanctions. They observe that
the move to targeted sanctions has also resulted in a shift to more rigorous implemen-
tation demands and they thus analyse Chinese and Japanese implementation schemes.
They also discuss the Chinese and Japanese perspective more generally on due process
issues given their centrality in targeted sanctions discourse. In addition, in light of
geographic proximity, they examine and contrast Chinese and Japanese approaches to
the North Korea sanctions regime. In turn, Amelia Broodryk and Anton du Plessis set
out African perceptions of UN sanctions. They look at Africa’s experiences as a prime
recipient of UN sanctions, but also at African actions to initiate UN sanctions and the
interplay with African Union (AU) sanctions as also discussed by Mirko Sossai.
Finally, the issue of implementation is discussed with special regard to capacity
limitations as well as reporting fatigue. The very last chapter by Jeremy I. Levitt zeroes
in on West Africa as a region that has tested the UN’s capacity to ‘prevent, manage,
resolve and maintain international peace and security’ most. The chapter focuses on
Liberia, Sierra Leone and Guinea-Bissau and specifically examines whether and how
UN targeted sanctions have impacted or shaped peace construction processes. The
picture given is mixed, and Levitt points out that UN sanctions did not influence
decisions on who could partake in peace construction. Levitt suggests that this may be
explained by the fact that the practice of targeted sanctions was still in its infancy at the
time. In any event, his case study clearly illustrates how UN targeted sanctions operate
at a crossroads of international peace processes, politics and law.

6. OUTLOOK

A 21st-century use of UN sanctions is obviously contingent on the extent of possible
P5 alignment, and speculation about the future use of UN sanctions thus hinges on
broader geopolitical inquiries. Yet, it is to be expected that whenever the Security
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Council acts, UN sanctions are among the essential tools to be considered. UN
sanctions will thus continue to evolve and new types of sanctions regimes will be
envisaged addressing new threats such as possibly cyberthreats. Moreover, new means
will be tested to address threats, such as combating corruption, and new types of threats
will be identified related to emerging values and interests, also perhaps in the area of
environmental law, and specifically the protection of wildlife or maybe even climate
change. Similarly, the Council’s working methods are also likely to be continuously
revisited and perhaps at some point some steps towards further institutionalization may
be taken.

At the external level, certain decentralization trends were noticeable that hinted at a
transatlantic sanctions policy between the United States and the European Union,
although Trump and Brexit seem to signal a move away from joined approaches.46 In
any event, UN sanctions will increasingly compete with or be complemented by other
measures. Issues of interplay will therefore become more prevalent. In this setting, it is
important to recognize the different legal framework that governs UN versus non-UN
sanctions, which each having their unique traits and impact capacity. Obviously, the
existence of mandatory or recommended UN sanctions may inform questions of
legality of parallel unilateral measures as such, but otherwise these measures respond to
a very different legal logic.

Future interplays may also go beyond the legal. Indeed, if the traditional Cold War
regimes do offer some more blueprints after all, they may well concern the interplay
between UN sanctions and civil society sanctions. The South African experience with
sanctions presents a case in point: the idea that UN sanctions ended apartheid is open to
question. As pointed out by John Dugard, a variety of factors led to the end of
apartheid, including internal dissent but also civil society sanctions, such as sports
sanctions, cultural protests notably in the form of Bruce Springsteen’s anti-apartheid
song ‘Sun City’, the position of universities, and banks withdrawing credit and
withdrawal of investment in pension funds.47 Dugard observed that UN actions
encouraged civil society to mobilize and as such they had a legitimising effect
preventing States from instituting legal obstacles to civil society action in the form of
legislation suppressing advocacy of a boycott. This issue has regained relevance in the
context of the Boycott, Divestment and Sanctions (BDS) movement, given that various
States have adopted legislation outlawing or even criminalizing BDS advocacy.

A future perspective on UN sanctions in any event requires to see them as part of a
larger web of measures and actions, and the web is woven differently for each situation.

46 Simond de Galbert, ‘Transatlantic Economic Statecraft; The Challenge to Building a
Balanced Transatlantic Sanctions Policy between the United States and the European Union’,
Economic Statecraft Series, Center for Strategic International Studies, Center for a New
American Security, 2016; Elizabeth Rosenberg, Zachary K. Goldman, Daniel Drezner and Julia
Solomon-Strauss, ‘The New Tools of Economic Warfare; Effects and Effectiveness of Con-
temporary US Financial Sanctions’, Center for a New American Security, 2016.

47 Comments made by John Dugard at a special panel on UN sanctions at the ILA Annual
Conference in Johannesburg, August 2016.
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Within the context of such webs, this volume offers a panorama of the legal landscape
surrounding UN sanctions policies. The volume is thus premised on the aspiration that,
given the increased sophistication of international society, the legal landscape becomes
a more present landscape.
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2. Sanctions, retortions and countermeasures:
concepts and international legal framework
Tom Ruys

1. INTRODUCTION: ‘SANCTIONS’ – WHAT’S IN A NAME?

‘Sanctions’ are a common feature of international relations, and frequently make for
headlines in the news. Yet, for all the common parlance of sanctions by the United
Nations (UN), by regional organizations and by individual States, the concept is used to
refer to measures that are fundamentally different from a legal perspective. A single
authoritative definition is lacking. Overall, it seems possible to discern three approaches
to defining the concept of ‘sanction’. A first approach is purpose-oriented and focuses
on a measure’s objective to respond to a breach of a legal norm. A second approach
instead focuses on the identity of the author of the measures concerned, and limits the
concept to measures adopted by an international organization (and in accordance with
its constituent instrument). A third approach, prominent in international relations
theory, defines sanctions by reference to the type of measures undertaken, and construes
them as referring to economic sanctions, such as import and export restrictions against
certain countries, or asset freezes targeting specific individuals or entities.

First, a ‘sanction’ is sometimes understood as referring to any measure ‘taken against
a State to compel it to obey international law or to punish it for a breach of
international law’.1 This purpose-oriented understanding is borrowed from an analogy
with the national sphere, where sanctions generally represent ‘a range of actions that
can be taken against a person who has transgressed a legal norm’.2 Transposed to the
international sphere, the idea of ‘sanctions’ as a tool to enforce international legal
norms is intrinsically linked to the long-standing debate over whether international law
ultimately constitutes ‘law’ properly so termed.3 As is well known, some scholars –
most prominent among them the 19th-century legal philosopher John Austin – have
answered in the negative, on the basis that the qualification of ‘law’ is reserved to a
‘command backed by sanction’,4 and – absent a hierarchically superior judge and
enforcer of laws – no such sanction allegedly exists in respect of international rights
and obligations. This view has, however, been rebutted by a substantial body of legal
doctrine which has drawn attention to the fact that the ‘Austinian’ view of international

1 Jonathan Law and Elizabeth Martin (eds), A Dictionary of Law (OUP 2014) ‘sanction’.
2 Jeremy Farrall, United Nations Sanctions and the Rule of Law (CUP 2007) 6.
3 See also Alain Pellet and Alina Miron, ‘Sanctions’, Max Planck Encyclopaedia of

International Law (2013) [1] onwards.
4 John Austin, ‘The Province of Jurisprudence Determined’, in Clarence Morris (ed), The

Great Legal Philosophers (University of Pennsylvania Press 1971) 352. Consider also Hans
Kelsen, General Theory of Law and State (Harvard University Press 1945) 28.
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law as no more than ‘positive morality’ rests on a false parallel between national and
international law (consider eg the fact that in domestic proceedings between a private
citizen and the State, there is no tool to ‘force’ the authorities to implement an adverse
ruling either),5 as well as to the fact that the availability of tools for enforcement relates
to the effectiveness of the law, rather than to its qualification as ‘law’.6 Furthermore,
international law is not purely a ‘paper tiger’. Apart from the possibility of UN
sanctions, international law leaves room for self-help by States by taking non-forcible
measures against offenders. The extent to which such self-help is permitted has been
defined in some detail by the International Law Commission (ILC) in its 2001 Articles
on the Responsibility of States for Internationally Wrongful Acts (ARSIWA)7 and the
2011 Draft Articles on the Responsibility of International Organizations (DARIO),8 and
their respective Commentaries, in particular in the sections codifying the rules on
‘countermeasures’. At the same time, two observations are due. First, while the two
instruments offer authoritative guidance on the law of international responsibility,
several delicate questions – for example, the permissibility of measures against
offenders that harm community interests – remain unanswered. Second, the ILC’s work
does not contemplate punitive action against offenders. The ARSIWA Commentary
observes, for instance, that, in contrast with domestic law, there has been ‘no
development of penal consequences for States for breaches of … fundamental norms’
of international law.9 Just as the ILC rejects the idea of ‘punitive damages’,10 it stresses
that countermeasures must be proportionate to the original wrongful act(s), and
reversible, and should be aimed (only) at obtaining compliance with the law.

Second, the concept of ‘sanctions’ is sometimes limited to measures adopted by an
international organization, and in accordance with the organization’s rules. This
(author-oriented) approach is reflected, for instance, in the work of the ILC on
international responsibility, where the language of ‘sanctions’ is largely absent, and the
focus is instead on ‘retorsions’ and, in particular, ‘countermeasures’. On those sparse
occasions where the ILC refers to the concept of ‘sanctions’, it construes the concept in
a rather narrow fashion. The ARSIWA Commentary, for instance, notes that the latter

5 For an interesting critique of this parallel, see eg Anthony D’Amato, ‘Is International
Law Really “Law”?’ (1984–1985) 79 Northwestern U.L. Rev. 1293.

6 In the words of Gerald Fitzmaurice, ‘“Law” is not “law” because it is enforced: it is
enforced because it is “law”; and enforcement would otherwise be illegal’: Gerald Fitzmaurice,
‘The General Principles of International Law Considered from the Standpoint of the Rule of
Law’ (1957) 92-II R.d.C. 1, 45. Thus, while international law is underdeveloped and imperfect in
comparison to national law because the prospects for enforcement are more limited, this does
not alter the fact that States regard it as legally binding.

7 International Law Commission (ILC), Draft articles on responsibility of States for
internationally wrongful acts, with commentaries (ILC Yearbook 2001) Vol II Part Two.

8 ILC, Draft articles on the responsibility of international organizations, with commentar-
ies (ILC Yearbook 2011) Vol II Part Two.

9 ILC (n 7) 111. According to the ILC, it remains the case, as the Nuremberg Tribunal
asserted in 1946, that ‘[c]rimes against international law are committed by men, not by abstract
entities, and only by punishing individuals who commit such crimes can the provisions of
international law be enforced’: Judgment of the Nuremberg International Military Tribunal
1946 (1947) 41 AJIL 172, 221.

10 ILC (n 7) 111.
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term has been used ‘for measures taken in accordance with the constituent instrument
of some international organization, in particular under Chapter VII of the [UN
Charter]’.11 The Commentary adds that the term is ‘imprecise’, in that Chapter VII
refers only to various ‘measures’ which the Council can take.12 The DARIO use the
concept in an even more restrictive manner, and speak of measures ‘which an
organization may be entitled to adopt against its members according to its rules’
(emphasis added)13 – one could also speak of ‘institutional sanctions’ in this context. In
legal doctrine, one can discern a similar tendency to confining the concept of
‘sanctions’ to acts undertaken by international organizations, whereas the acts of
individual States are mostly framed in terms of ‘countermeasures’.14 As will be
explained below, however, such attempt to distinguish between the two terms on the
basis of the identity of the author of the measures concerned is legally inaccurate, and
moreover ignores the fact that the ‘sanction’ label is also commonly used to refer to
measures adopted by States.

A third approach to defining ‘sanctions’ – prominent in international relations theory
and discourse – focuses on the type of measures adopted, and construes the notion as
referring specifically to a variety of economic measures, notably embargoes (whether
of a general nature or limited to the trade of certain goods, eg arms, or certain mineral
resources), import and export restrictions,15 and (increasingly popular) targeted sanc-
tions, such as asset freezes, travel bans etc. This approach excludes other institutional
sanctions by international organizations against their Member States, involving, for
instance, expulsion or the suspension of voting rights. The archetypal examples are the
sanctions adopted by the UN Security Council pursuant to Article 41 of the UN
Charter,16 and which are generally monitored by one of the Council’s Sanctions
Committees.17 It is these sanctions that form the object of study of the present chapter.
Before having a closer look at the various dimensions of, and challenges related to, UN
sanctions, it must be emphasized, however, that the UN is not the only organization to
adopt measures of this type. Indeed, the past several decades have witnessed a
proliferation of such sanctions applied by regional and sub-regional organizations,

11 ibid 75.
12 ibid 128.
13 ILC (n 7) 47.
14 Pellet and Miron (n 3) [10]. See in a similar vein, Nigel White and Ademola Abass,

‘Countermeasures and Sanctions’, in Malcolm Evans (ed), International Law (4th edn, OUP
2014) 554.

15 Note: one commonly used definition of ‘sanction’ in international relations is the
‘deliberate, government-inspired withdrawal or threat of withdrawal of customary trade or
financial relations’: Gary Hufbauer, Jeffrey J. Schott, Kimberly Ann Elliott and, Barbara Oegg,
Economic Sanctions Reconsidered (3rd edn, Peterson Institute for International Economics
2007) 3.

16 Note that not every measure adopted by the UN Security Council pursuant to Article 41
UN Charter qualifies as a ‘sanction’ as that notion is commonly understood in international
relations. Thus, measures establishing ad hoc international criminal tribunals or providing for a
referral of a ‘situation’ to the International Criminal Court do not qualify as ‘sanctions’ in this
context, even if they find their legal basis in Article 41 UN Charter.

17 United Nations Security Council Subsidiary Organs, ‘Security Council Subsidiary
Bodies: An Overview’ <http://www.un.org/sc/committees/>.
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especially in Europe and Africa as further explored in Mirko Sossai’s chapter in this
volume. A background paper prepared for the recent High-Level Review of UN
Sanctions identified 48 situations where the European Union (EU) had chosen to adopt
sanctions (or ‘restrictive measures’ as the EU prefers to label them), and 11 situations
where the African Union (AU) had adopted similar sanctions as well.18 Contrary to the
DARIO Commentary understanding of ‘sanctions’ mentioned above, these sanctions
are not necessarily taken by the international organization concerned ‘against its
members’. There is, for instance, a clear distinction between the different sanctions
regimes adopted by the EU and the AU respectively: if the AU sanctions are targeted
against AU Member States, the opposite is true for those adopted by the EU. Finally,
whereas the ILC seems to regard ‘sanctions’ as measures adopted under the auspices of
an international organization (see above), in international relations the concept is also
understood as referring to measures taken by individual States. Indeed, long before the
advent of the so-called ‘sanctions decade’,19 individual States already used economic
sanctions as an important instrument of foreign policy, ‘less dangerous than military
force, but more serious – and sometimes more effective – than diplomacy alone’.20 The
increased recourse by the UN Security Council to the sanctions tool since the end of
the Cold War has not reversed this trend – quite the contrary. Today, numerous
countries adopt economic sanctions of a more general nature, and keep lists of
designated persons and entities that are subject to ‘targeted’ sanctions.21 Often, such
sanctions merely tend to implement binding measures adopted by the UN Security
Council pursuant to Article 41 UN Charter. Yet, individual States (and regional
organizations) also have recourse to ‘autonomous’ sanctions, which do not rest on a
pre-existing Security Council resolution. The Russian intervention in Ukraine in March
2014, for instance, triggered autonomous sanctions from the EU, as well as from
countries as diverse as the United States, Canada, Australia, New Zealand and Japan.

Moreover, there is a fundamental difference between the latter understanding of
‘sanctions’ and the purpose-oriented understanding discussed above. Indeed, in inter-
national relations the concept of ‘sanction’ refers to a certain type of measures, but
which can serve a variety of purposes, namely: (i) to coerce or change behaviour; (ii) to
constrain access to resources needed to engage in certain activities; or (iii) to signal and

18 Enrico Carisch, Sue Eckert and Loraine Rickard-Martin, ‘High Level Review of UN
Sanctions Background Paper’ (Watson Institute for International Studies, Brown University
2014) 17 <http://www.hlr-unsanctions.org/20140706_HLR_Background.pdf>.

19 David Cortright, George Lopez and Richard Conroy, The Sanctions Decade: Assessing
UN Strategies in the 1990s (Rienner 2000) 274.

20 Andreas Lowenfeld, International Economic Law (2nd edn, OUP 2008) 925.
21 See eg Resource Centre, ‘Sanctions Programs and Country Information’ (US Department

of the Treasury, last updated 6 April 2016) <http://www.treasury.gov/resource-center/sanctions/
Programs/Pages/Programs.aspx>; Global Affairs Canada, ‘Canadian Economic Sanctions’ (Gov-
ernment of Canada, last updated 28 September 2015) <http://www.international.gc.ca/sanctions/
index.aspx?lang=eng>; Swiss State Secretariat for Economic Affairs, ‘Sanctions/Embargoes’
(Swiss Confederation, last updated 23 March 2016) <https://www.seco.admin.ch/seco/en/home/
Aussenwirtschaftspolitik_Wirtschaftliche_Zusammenarbeit/Wirtschaftsbeziehungen/exportkontrollen-
und-sanktionen/sanktionen-embargos.html> (full website available in French, German and Italian).
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stigmatize.22 Allegations have also often been made of sanctions serving punitive
purposes, albeit that the UN Security Council and the Court of Justice of the EU have
both stressed their inherently preventive character.23 As illustrated in the following
section, sanctions can serve a wide variety of functions. Prominent examples are the
prevention of weapons of mass destruction (WMD) proliferation, counter-terrorism,
human rights promotion and post-conflict peace building, yet the foregoing list is
clearly not exhaustive. What is key for present purposes is that such economic
sanctions and targeted sanctions are not necessarily a reaction to a prior breach of
international law (and aimed at halting such breach (or punishing the offender)). Thus,
even if the Security Council is undergoing a process of substantive formalization
whereby sanctions are increasingly framed as reactions to prior breaches of inter-
national law (eg aggression, apartheid, use of child soldiers, war crimes, etc), this is not
always the case. Ultimately, in order to adopt binding sanctions, the Security Council
need not (and very often does not) find a breach of international law, but must (only)
find the existence of a ‘threat to the peace, a breach of the peace or an act of
aggression’ in the sense of Article 39 UN Charter. By analogy, it is clear that sanctions
adopted by individual States – such as the notorious US sanctions imposed on Cuba
pursuant to the Helms-Burton Act24 – often serve foreign-policy purposes of the
State(s) concerned, without necessarily constituting a reaction to a prior breach of
international law. At times, whether or not sanctions can qualify as a reaction to a prior
breach of international law may be unclear. Thus, whereas the sanctions imposed by the
EU and by various individual States against Russia in 2014 can arguably be framed as
a response to Russia’s unlawful recourse to force against, and intervention in, Ukraine,
the situation may be less clear cut. In his analysis of the EU’s sanctions against Iran
adopted in 2012, for instance, Dupont suggests that the existence of a wrongful act on
the part of Iran is ‘dubious in this case’.25 Nonetheless, from an international law
perspective, this aspect makes all the difference.

Again, while the present volume focuses on UN sanctions,26 this chapter takes a
different approach in that it aims at giving a broader overview of the concepts of
sanctions and countermeasures and the overarching international legal framework. At
the outset, a note of caution is due. In spite of the laudable efforts of the ILC, the issue
of enforcement by means of non-forcible measures is and remains ‘one of the least
developed areas of international law’.27 Notwithstanding its importance, it remains

22 Larissa van den Herik, ‘Peripheral Hegemony in the Quest to ensure Security Council
Accountability for Its Individualized UN Sanctions Regimes’ (2014) 19 JCSL 427, 433.

23 ibid 433–434; UNSC Res 2083 (17 December 2012) UN Doc S/RES/2083, Preamble
[14]; CJEU, European Commission and others v Yassin Abdullah Kadi, Joined Cases C-584/10 P,
C-593/10 P and C-595/10 P (18 July 2013) ECLI:EU:C:2013:518 [130].

24 Cuban Liberty and Democratic Solidarity (LIBERTAD) Act 1996, 22 USC §§ 6021–
6091.

25 Pierre-Emmanuel Dupont, ‘Countermeasures and Collective Security: The Case of the
EU Sanctions Against IRAN’ (2012) 17 JCSL 301, 325.

26 Understood here as the sub-category of measures adopted by the UN Security Council
pursuant to Article 41 UN Charter, and which take the form of embargoes and other trade
restrictions, as well as targeted sanctions against specified natural and legal persons.

27 White and Abass (n 14) 537.
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plagued by a variety of delicate controversies and grey areas. The present chapter’s aim
is essentially to map the main knowns and, perhaps even more so, the main unknowns.
An in-depth treatment of all of these controversies is beyond the scope of the present
chapter.

Section 2 looks at the extent to which sanctions may constitute mere ‘unfriendly’
retorsions that largely operate below the radar of international law. In the alternative,
Section 3 examines the main accepted legal bases which may justify the recourse to
sanctions by States and organizations. Section 4 turns to the controversy over the
legality of third-party countermeasures. A conclusion is provided in Section 5.

2. EMBARGOES AND TARGETED SANCTIONS AS
‘RETORSIONS’ UNREGULATED BY INTERNATIONAL LAW?

As mentioned above, the ILC’s work on State responsibility pays scant attention to the
concept of ‘sanctions’, instead focusing on the notions of ‘retorsions’ and ‘counter-
measures’. The latter are a form of ‘self-help’, whereby a State breaches an inter-
national obligation incumbent upon it, pursuant to, and in response to, a prior breach of
international law by another State. Subject to certain conditions, further dealt with
below, countermeasures are not regarded as wrongful acts on the part of the State
taking them. ‘Retorsions’ are, however, fundamentally different in that they involve
measures of discourtesy or unfriendliness vis-à-vis another State but which are a priori
not inconsistent with any international obligation of the State engaging in them.28

Retorsions may constitute a response to a prior internationally wrongful act, but
(contrary to what is true for countermeasures) this must not necessarily be the case.
While there is no universal agreement, ‘retorsion is widely regarded as a freedom (as
opposed to a right to which certain limitations may apply) and is accordingly largely
unregulated by international law’.29 Thus, retorsions need not necessarily be temporary
or reversible, and may possibly contain a punitive element.30

That States (or international organizations) may adopt ‘unfriendly’ measures against
other States (or international organizations) as long as these do not involve a potential
internationally wrongful act seems self-evident. The difficulty, however, resides in
determining whether or not certain measures do or do not amount to a breach of an
international obligation of the State (or organization) engaging in them in the first
place. In the case of a withdrawal of voluntary aid programmes or a severance of
diplomatic relations,31 it will normally be clear that no such breach is involved. In other
situations, however, careful scrutiny of the measure may be needed under relevant
customary law, bilateral treaty law and multilateral treaty law. Thus, a certain measure

28 ILC (n 7), 128.
29 James Crawford, State Responsibility – The General Part (CUP 2013) 677.
30 ibid; Thomas Giegerich, ‘Retorsion’, Max Planck Encyclopaedia of International Law

(2011) [8].
31 For other examples, see eg, Giegerich (n 30) [10] (Giegerich also notes that ‘the

proportionality principle does not set legal (but perhaps ethical and/or political) limits to the use
of measures of retorsion’ [14]).
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may well qualify as a retorsion when taken by State A against State B, but not in the
relationship between State A and State C, because their treaty relations are different (eg
when the measure infringes a bilateral treaty of friendship and commerce concluded
between A and C). The adoption of embargoes and other economic and targeted
sanctions in particular gives rise to a number of questions in this context.

First, economic sanctions at first sight appear difficult to reconcile with the
customary prohibition of ‘intervention’ in the internal or external affairs of sovereign
States, which finds recognition in a wide variety of multilateral and bilateral treaties, as
well as in a number of UN General Assembly resolutions.32 The linchpin of the duty of
non-intervention is that it only covers acts that qualify as ‘coercive’.33 Otherwise, the
term ‘intervention’ is conceived as referring only to acts intended to force a policy
change in the target State. Various instruments indicate that the non-intervention
principle equally extends to ‘economic coercion’. Thus, the Organization of American
States Charter (OAS Charter) proclaims that no State ‘may use or encourage the use of
coercive measures of an economic or political character in order to force the sovereign
will of another State and obtain from it advantages of any kind’.34 A comparable
provision can be found inter alia in the 1970 UN General Assembly Friendly Relations
Declaration.35 Reference can also be made to the UN General Assembly’s annual
resolutions condemning the US embargo against Cuba, which inter alia refer to the
non-intervention principle,36 or to the periodic resolutions on ‘unilateral economic
measures as a means of political and economic coercion against developing countries’,
in which the General Assembly urges the international community:

[T]o adopt urgent and effective measures to eliminate the use of unilateral coercive economic
measures against developing countries that are not authorized by relevant organs of the
United Nations or are inconsistent with the principles of international law as set forth in the
Charter of the United Nations and that contravene the basic principles of the multilateral
trading system.37

32 For an overview of the various sources of the duty of non-intervention, see Maziar
Jamnejad and Michael Wood, ‘The Principle of Non-intervention’ (2009) 22 Leiden JIL 345,
349–357.

33 Thus, the ICJ in Nicaragua stated that a prohibited intervention must be ‘one bearing on
matters in which each State is permitted, by the principle of State sovereignty, to decide freely’.
It further declared that the ‘element of coercion … defines, and indeed forms the very essence
of, prohibited intervention’: Case concerning military and paramilitary activities in and against
Nicaragua (Nicaragua v United States of America) [1986] ICJ Rep 392 [205].

34 Charter of the Organization of American States, Bogotá, 2 UST 2394 (Article 20 of the
revised treaty).

35 Declaration on Principles of International Law concerning Friendly Relations and
Cooperation among States in accordance with the Charter of the United Nations, UNGA Res
2625 (XXV) (24 October 1970) UN Doc A/RES/25/2625.

36 See eg UNGA Res 62/3 (30 October 2007) UN Doc A/RES/62/3, ‘Necessity of ending
the economic, commercial and financial embargo imposed by the United States of America
against Cuba’ (adopted by 184 votes to 4).

37 See eg UNGA Res 66/186 (22 December 2011) UN Doc A/RES/66/186, ‘Unilateral
economic measures as a means of political and economic coercion against developing countries’
(adopted by 122 votes against 2 (with 53 abstentions)). See in a similar vein: UNCTAD, Report
of the United Nations Conference on Trade and Development on its thirteenth session (the Doha
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And when US President Obama issued a new Executive Order imposing financial
sanctions on at least seven Venezuelan officials in March 2015,38 several Latin
American States criticized this move,39 with the Union of South American Nations
(UNASUR) issuing a statement denouncing the ‘interventionist threat to sovereignty
and the principle of non-interference in the internal affairs of other countries’.40

Against this, it has been argued that the traditional position in international law is
that States are in principle free to determine with whom they want to conduct trade or
not. In the words of Lauterpacht: ‘in the absence of explicit conventional obligations,
particularly those laid down in commercial treaties, a State is entitled to prevent
altogether goods from a foreign State from coming into its territory’.41 It has also been
argued that the principle of non-intervention has been significantly eroded as a result of
State practice, and that the frequent use of sanctions by the United States and other
countries constitutes persuasive evidence that no clear norm exists in customary law
against the use of economic sanctions.42 Interestingly, in the Nicaragua case, Nicaragua
drew the Court’s attention to a series of measures of economic constraint, ie the
cessation of economic aid, a 90 per cent reduction in the sugar quota for US imports
from Nicaragua, and, ultimately, a trade embargo, which, it argued, ‘added up to a
systematic violation of the principle of non-intervention’.43 Eventually, however, the
Court concluded it was ‘unable to regard such action on the economic plane as is here
complained of as a breach of the customary law principle of non-intervention’.44 This
dictum confirms that embargoes are not necessarily contrary to customary international
law and indicates that any prohibition of economic intervention must be narrowly
construed.45 Equally illustrative in this context is the fact that the ILC’s ARSIWA

Mandate) (Doc TD/L.427, 26 April 2012) [25] (‘strongly urging’ States ‘to refrain from
promulgating and applying any unilateral economic financial, or trade measures not in
accordance with international law and the Charter of the United Nations that impedes the full
achievement of economic and social development, particularly in developing countries, that
affects commercial interests’).

38 Office of the Press Secretary, ‘Fact Sheet: Venezuela Executive Order’ (White House,
9 March 2015) <https://www.whitehouse.gov/the-press-office/2015/03/09/fact-sheet-venezuela-
executive-order>.

39 See eg remarks by the President of Argentina, Cristina Fernandez de Kirchner, in her
Address to the Seventh Summit of the Americas, April 2015, OEA/Ser.E CA-VII/INF.7/15, 3–4;
Speech by President Rafael Correa of Ecuador During the Plenary of the Seventh Summit of the
Americas, April 2015, OEA/Ser.E CA-VII/INF.13/15, 2.

40 See Alexandra Ulmer, ‘South American nations reject U.S. measures against Venezuela
officials’ (Reuters, 14 March 2015) <http://www.reuters.com/article/2015/03/15/us-venezuela-
usa-unasur-idUSKBN0MB01620150315>.

41 Hersch Lauterpacht, ‘Boycott in International Relations’ (1933) 14 British Yb IL 125,
130, 140.

42 Barry Carter, International Economic Sanctions: Improving the Haphazard U.S. Legal
Regime (CUP 1988) 6. See also White and Abass (n 14) 551.

43 Nicaragua v United States (n 33) [244]–[245].
44 ibid.
45 Jamnejad and Wood (n 32) 370.
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Commentary explicitly recognizes that acts of retorsion may include ‘embargos of
various kinds’.46

In the end, it remains altogether unclear to what exact extent the principle of
non-intervention prohibits certain economic sanctions. Having regard to State practice
and relevant resolutions of the General Assembly, for instance, Elagab concludes that
‘there are no rules of international law which categorically pronounce either on the
prima-facie legality or prima-facie illegality of economic coercion’.47 In 1993, a UN
panel of experts found insufficient consensus in international law to allow any
instrument to be formed on the matter.48 The question has continued to puzzle legal
doctrine. Jamnejad and Wood note that a withdrawal of benefits is less likely to
contravene the non-intervention principle than more direct action such as embargoes.49

Otherwise, they suggest, the answer lies in the element of ‘coercion’.50 Thus, a trade
embargo by State A against State B is deemed more likely to breach the non-
intervention principle when State B is highly reliant on trade with State A (again, the
US trade embargo against Cuba strikes as the obvious example of a highly coercive
regime). Yet, the somewhat odd implication then is that the more effective economic
sanctions are in achieving their (often coercive) purpose, the more likely they will be
incompatible with the non-intervention principle. Others have claimed that economic
coercion becomes unlawful when it serves an improper motive or purpose51 – although
such suggestions inevitably introduce an element of legal uncertainty and subjectivity
in the analysis. Some, in particular, emphasize that the non-intervention principle has a
core element, prohibiting coercion of political independence.52 In a similar vein,
Giegerich suggests that one should look at both the purpose of the retorsion and its
coercive force:

[E]ven though a specific measure of retorsion does not as such violate international law, its
use for an illegitimate end, namely an intervention, will render it unlawful if its coercive
force is strong enough to pose a serious threat to the self-determination of the target State
with regard to its domaine réservé.53

46 ILC (n 7) 128.
47 Omer Elagab, The Legality of Non-forcible Counter-measures in International Law

(Clarendon Press 1988) 212–213.
48 See UN Secretary-General, ‘Economic measures as a means of political and economic

coercion against developing countries’ (25 October 1993) UN Doc A/48/535. See also Jamnejad
and Wood (n 32) 370, note 106.

49 Jamnejad and Wood (n 32) 371.
50 ibid 370.
51 Richard Lillich, ‘Economic Coercion and the International Legal Order’ (1975) 51

International Affairs 358, 366; Derek Bowett, ‘Reprisals Involving Recourse to Armed Force’
(1972) 66 AJIL 1, 3–7.

52 Laurence Boisson de Chazournes, ‘Other Non-derogable Rights’, in James Crawford,
Alain Pellet and Simon Olleson (eds), The Law of International Responsibility (OUP 2010) 1205
and 1209–1211.

53 Giegerich (n 30) [24]–[25] (the author also notes that the scope of the domaine réservé
has been reduced considerably, implying that the likelihood that measures of retorsion will
violate the non-intervention principle has diminished accordingly).
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By contrast, Tzanakopoulos concludes that there is no predetermined core of matters
over which States can at all times decide freely, and that there is accordingly no
fundamental right to be free from economic coercion.54

Second, on a related note, the scope for permissible retorsions is restricted by
limitations on the possibility for States to exercise (prescriptive) jurisdiction on an
extraterritorial basis. States’ jurisdiction to apply their laws beyond their own territory
is indeed subject to a variety of restrictions, stemming inter alia from the principle of
‘equity’, the principle of proportionality, or the doctrine of abuse of rights.55 Another
principle which may have a role to play in restraining the law of jurisdiction is
precisely the aforementioned non-intervention principle.56 Thus, in its 2004 opinion in
the Empagran antitrust case, the US Supreme Court ruled that, pursuant to the
customary non-intervention principle, it is to be assumed that Congress avoids
extending the reach of US law when doing so would create a ‘serious risk of
interference with a foreign nation’s ability independently to regulate its own commer-
cial affairs’.57 The Restatement (Third) of US Foreign Relations Law takes the view
that, as a matter of international law, the exercise of jurisdiction is subject to a test of
reasonableness (or a ‘rule of reason’ test), which requires weighing the different
interests involved in the situation.58 It has, however, been questioned whether this
position indeed reflects the present state of international law.59 In particular, while
States undeniably exercise jurisdictional restraint at times, it is not always clear to what
extent they do so because an international legal rule so obliges them.60

For present purposes, limitations on States’ exercise of jurisdiction are particularly
relevant in the context of so-called ‘secondary’ sanctions, which expose natural and
legal persons in third countries to sanctions in respect of certain actions that take place
outside the jurisdiction of the State imposing the sanctions, notably when they conduct
business with individuals, groups, regimes or countries that are the target of the
‘primary’ sanctions regime. In 1948, the United States was a vocal critic of the
secondary boycott of Israel implemented by the Arab League, which required as a

54 See Antonios Tzanakopoulos, ‘The Right to Be Free from Economic Coercion’ (2015) 4
Cambridge Journal of International and Comparative Law 17–18: ‘You want to know if there is
a fundamental right of States to be free from economic coercion? There is not, unless you can
identify some specific obligation that has been breached on the part of the reacting State or
international organisation. Do you want there to be a fundamental right of States to be free from
economic coercion? Splendid! Go out there and make one.’ <http://papers.ssrn.com/sol3/
papers.cfm?abstract_id=2633065>.

55 For an insightful overview, see Cedric Ryngaert, Jurisdiction in International Law (2nd
edn, OUP 2015) 145 and following.

56 ibid 154–156.
57 F Hoffmann-La Roche Ltd et al v Empagran SA et al, 124 S Ct 2359, 2366–2367 (2004)

(US Supreme Court).
58 American Law Institute, Restatement of the Law – Third. The Foreign Relations Law of

the United States (American Law Institute Publishers 1990) [403].
59 Ryngaert (n 55) 153.
60 ibid 146.
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condition of sale of oil that third-State companies agree not to do business with Israel.61

More recently, however, the United States has become the leading proponent of
measures that have an extraterritorial effect. The US secondary sanctions regimes,
particularly those envisaged in the Helms-Burton Act62 and the 1996 Iran and Libya
Sanctions Act,63 which sought to cut off foreign parties from access to the US financial
and commercial markets if they conduct business with the primary sanctions targets,
have, however, been strongly criticized not only in legal doctrine,64 but, more
importantly, in State practice. Numerous States have indeed refused to recognize the
extraterritorial reach of secondary sanctions and/or have adopted so-called ‘blocking
statutes’, which eg impose penalties for compliance with the extraterritorial measures
and provide for non-recognition of judgments that give effect to them.65 The most
well-known example is undoubtedly Council Regulation No. 2271/96,66 which prohib-
its companies incorporated in the EU and nationals of an EU Member State residing in
the EU from complying with the aforementioned US Acts. The extraterritorial reach of
secondary sanctions has also been challenged before domestic courts in third States.
Thus, in 1982 a Dutch court declined to allow the enforcement of US sanctions against
a Dutch subsidiary of a US company.67 On a number of occasions, resistance of third
States has led the United States to revoke certain sanctions or to agree to suspend the
enforcement of secondary sanctions.68 All in all, while it would certainly go too far to
suggest that States may make economic sanctions effective only in their own territory
and that all forms of secondary sanctions must be categorically dismissed as improperly

61 Meredith Rathbone, Peter Jeydel and Amy Lentz, ‘Sanctions, Sanctions Everywhere:
Forging a Path through Complex Transnational Sanctions Laws’ (2013) 44 Georgetown JIL
1055, 1070.

62 LIBERTAD Act (n 24).
63 Iran and Libya Sanctions Act of 1996, Pub. L. No. 104-172 50 U.S.C. § 1701 (1996 &

Supp. III 1997) (as amended by the Comprehensive Iran Sanctions, Accountability, and
Divestment Act of 2010, Pub. L. No. 111-195 (2010)).

64 For an overview, see eg Jeffrey Meyer, ‘Second Thoughts on Secondary Sanctions’
(2009) 30 Un Penn JIL 905, 932–934 (with references). See also Cedric Ryngaert, ‘Extra-
territorial Export Controls (Secondary Boycotts)’ (2008) 7 Chinese JIL 625.

65 Rathbone et al (n 61), 1070, 1071–1075; Meyer (n 64) 929–930, footnote 76. See
also Asian-African Legal Consultative Organization, Unilateral and Secondary Sanctions: An
International Law Perspective (AALCO Secretariat, 2013), 268.

66 Council Regulation (EC) No. 2271/96 of 22 November 1996 protecting against the
effects of the extra-territorial application of legislation adopted by a third country, and actions
based thereon or resulting therefrom, OJ 29 November 1996, L-309/01.

67 Compagnie européenne des Pétroles, S.A. v Sensor Nederland, B.V., Dict. Ct. The Hague,
17 September 1982, translated in (1983) 22 ILM 66. But see eg Scott M Flicker, Kwame Manley
and Jason Fiebig, ‘United States of America v. Reza Zarrab, The Long Reach of U.S. Sanctions
may have just gotten longer’, Paul Hastings Insights (26 October 2016) <https://www.
paulhastings.com/publications-items/details/?id=8f9bea69-2334-6428-811c-ff00004cbded>.

68 See in particular the Memorandum of Understanding concerning the US Helms-Burton
Act and the US Iran Libya Sanctions Act concluded between the EU and the United States on 11
April 1997, reprinted in (1997) 36 ILM 529. See also Lowenfeld (n 20) 924. Overall, the
promulgation of new sanctionable activities by the US has far outpaced the actual use of
sanctions against foreign entities: Rathbone et al (n 61) 1118.
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extraterritorial,69 jurisdictional ‘overreach’ of sanctions regimes beyond the State’s own
territory is likely to be challenged and may well be contrary to international law. More
specific and authoritative guidance on the international jurisdictional validity of
secondary sanctions, however, has yet to materialize.70

A third potential obstacle to the recourse to economic sanctions (possibly of a
‘secondary’ nature) stems from the World Trade Organization (WTO) regime. Indeed,
economic sanctions are by nature inconsistent with the principles of non-discrimination
and most favoured nation treatment which are at the heart of the General Agreement on
Tariffs and Trade (GATT) regime. It follows that such sanctions, when undertaken
between WTO members, prima facie conflict with their GATT obligations. At the same
time, reference must be made to the ‘security exception’ contained in Article XXI
GATT,71 which makes clear that the GATT does not prevent members from taking
action pursuant to their obligations under the UN Charter (eg by implementing UN
sanctions), and does not prevent any member ‘from taking any action which it
considers necessary for the protection of its essential security interests’, eg when ‘taken
in time of war or other emergency in international relations’. There has been
considerable debate in legal doctrine as to whether the exception of Article XXI GATT
is essentially self-judging or not.72 This issue is tackled in greater detail in the chapter

69 Lowenfeld (n 20) 915; Meyer (n 64) 907.
70 Meyer (n 64) 907. Note: the scope of application of EU restrictive measures is generally

defined as follows: ‘This Regulation shall apply: (a) within the territory of the Union, including
its airspace; (b) on board any aircraft or any vessel under the jurisdiction of a Member State; (c)
to any person inside or outside the territory of the Union who is a national of a Member State;
(d) to any legal person, entity or body, inside or outside the territory of the Union, which is
incorporated or constituted under the law of a Member State; (e) to any legal person, entity or
body in respect of any business done in whole or in part within the Union.’ (see eg Article 49 of
Council Regulation (EU) No. 267/2012 of 23 March 2012 concerning restrictive measures
against Iran, O.J. 24 March 2012, L-88/1).

US embargoes and asset freezes, for their part, generally define persons ‘subject to the
jurisdiction of the United States’ as encompassing the following categories: ‘(a) any person,
wheresoever located, who is a citizen or resident of the United States; (2) any person actually
within the United States; (3) any corporation organized under the laws of the United States or of
any State, territory, possession, or district of the United States; and (4) any partnership,
association, corporation, or other organization, wheresoever organized or doing business, which
is owned or controlled by persons specified in subparagraph (1), (2), or (3) of this paragraph’
(Lowenfeld (n 20) 902).

Reference can also be made to section 414 of the US Restatement (Third) of Foreign
Relations Law (n 58), which lists several situations where it is ‘not unreasonable for a state to
exercise jurisdiction for limited purposes with respect to activities of affiliated foreign entities’.
According to Lowenfeld, this paragraph sets out an intermediate position between that of the US
government and that of those who regard any action by the parent country as an infringement of
the sovereign rights of the host country of the subsidiary (Lowenfeld (n 20) 904). Consider also
the ‘terrinationality’ threshold set forth by Meyer (n 64).

71 Note: similar provisions can be found in Art. XIVbis of the General Agreement on Trade
in Services (GATS) and Article 73 of the Agreement on Trade-related aspects of intellectual
property rights (TRIPS).

72 See eg Roger Alford, ‘The Self-judging WTO Security Exception’ (2011) Utah L Rev
697.
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by Andrew D. Mitchell in this volume and is therefore not further explored here.
Suffice it to note for present purposes that the extent to which WTO members are free
to determine what is ‘necessary’ in the sense of Article XXI GATT has not yet been
tackled directly by a WTO panel, in part because many ‘autonomous’ sanctions regimes
have targeted non-WTO members, and in part because WTO members may ultimately
have little incentive to test the scope and fragility of the WTO system.73 On the other
hand, as the reactions to Sweden’s 1975 invocation of Article XXI to excuse measures
protecting its domestic footwear industry illustrate,74 the GATT’s ‘security exception’
cannot be invoked to justify measures that are wholly unrelated to security concerns or
foreign-policy objectives, but which rather serve a protectionist purpose.

Apart from the aforementioned considerations, several other obstacles may prevent
the qualification of certain measures as mere ‘unfriendly’ retorsions. Thus, depending
on the context and scope, sanctions may conflict with the customary or conventional
rules on the immunity of States and foreign officials,75 with the requirement of Article
VIII(2)(a) of the International Monetary Fund (IMF) Agreement (which provides that
no IMF member ‘shall, without the approval of the Fund, impose restrictions on the
making of payments and transfers for current international transactions’), with the
customary rules on the treatment of aliens or rules on investment protection laid down
in bilateral investment treaties, etc.76 Measures which pursue an objective incompatible
with international law may also amount to an abuse of rights.77 Targeted sanctions may
of course also raise issues under human rights law, including under the right to property
(albeit the latter right is not absolute).

As Giegerich points out, the increasing legalization of international relations has
multiplied the instances in which an act by one State that would in earlier times have
been rated as merely ‘unfriendly’ now violates international law.78 The result is a
sliding scale of self-help measures with a grey area between, on the one hand, measures
which ab initio do not give rise to a wrongful act on the part of the State taking them,
and are accordingly unregulated under international law (retorsions), and on the other
hand, measures which in principle do give rise to a wrongful act on the part of the
State, but which are justified because (and insofar as) they meet the residuary
requirements for the permissible recourse to countermeasures or because they can be
justified by reference to a separate legal basis. Efforts to clear the grey area by means
of an in-depth assessment of State practice are complicated by the fact that States
adopting economic sanctions often leave open whether the measures concerned are

73 See eg Lowenfeld (n 20) 916–925.
74 See the chapter by Andrew Mitchell in this volume.
75 See eg Jean-Marc Thouvenin, ‘Gel des fonds des banques centrales et immunité

d’exécution’, in Anne Peters, Evelyn Lagrange, Stefan Oeter, Christian Tomuschat (eds.),
Immunities in the age of global constitutionalism (Leiden: Nijhoff 2015), pp. 209–219; Paola
Anna Pillitu, ‘European “Sanctions” against Zimbabwe’s Head of State and Foreign Minister: A
Blow to Personal Immunities of Senior State Officials?’ (2003) 1 J.I.C.J., pp. 453–461.

76 See eg Dupont (n 25) 312–316 and his chapter in this volume. See in particular the list of
bilateral agreements with which the EU’s Iran sanctions regime would seem to conflict (ibid
313, footnote 47).

77 Giegerich (n 30) [26].
78 ibid [11].
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deemed to qualify as retorsions or as countermeasures. Alternatively, it is possible that
a State honestly, but erroneously, believes its measures qualify as retorsions. In such a
scenario, it may not be possible to requalify the measures as permissible counter-
measures in light of the procedural and substantive requirements attached thereto,79 as
is explained in the next section.

3. STAYING ON SAFE LEGAL GROUNDS? –
COUNTERMEASURES BY INJURED STATES, UN SANCTIONS
AND OTHER CONSENT-BASED SANCTIONS AND
SELF-CONTAINED REGIMES

When sanctions involve conduct that would normally qualify as ‘internationally
wrongful’ on the part of the acting State (because they involve a breach of a customary
or treaty obligation binding upon the State concerned, or a general principle of
international law), they cannot be qualified as retorsions. Yet, there may be separate
legal bases to justify, or excuse, such measures under international law. The main
possibilities are as follows:

(1) the measures concerned may constitute a proportionate response by an injured
State against a prior unlawful act by the State targeted by the sanctions, adopted
in accordance with the residuary regime for self-help through countermeasures
under general international law;

(2) the measures may merely implement binding resolutions adopted by the UN
Security Council pursuant to Article 41 of the UN Charter;

(3) they may constitute a non-forcible measure adopted by another international
organization against one of its Member States, adopted in conformity with the
organization’s constituent instrument;

(4) they may be adopted in accordance with the lex specialis of a so-called
‘self-contained regime’, such as the WTO regime, or may otherwise be grounded
in the prior consent of the State targeted by the measures.

The foregoing list of legal grounds is not exhaustive. By way of illustration, if a State
is, for instance, the subject of an ‘armed attack’, the subsequent recourse to economic
sanctions could be justified by reference to the concept of ‘self-defence’ as a ground
precluding wrongfulness under Article 21 ARSIWA.80

Countermeasures by injured States are in essence a form of ‘self-help’. They
constitute a remnant of the 19th-century doctrine of (peacetime) ‘reprisals’.81 Reprisals

79 ibid [7].
80 ILC (n 7), 74. For a critique of the ILC’s approach to self-defence as a ground precluding

wrongfulness, see Cliff Farhang, ‘Self-defence as a Circumstance Precluding the Wrongfulness
of the Use of Force’ (2015) 11 Utrecht L Rev 1.

81 On countermeasures, see eg Elagab (n 47) 255; Linos-Alexandre Sicilianos, Les réactions
décentralisées à l’illicite: des contre-mesures à la légitime défense (Librairie générale de droit et
de jurisprudence 1990) 532.
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were defined in the Naulilaa case as ‘acts of self-help by the injured State, acts in
retaliation for acts contrary to international law on the part of the offending State,
which have remained unredressed after a demand for amends’.82 The permissibility of
reprisals was seen as an inevitable corollary of the imperfect state of international law
and the absence of a ‘Court [or] central authority above the Sovereign States which
could compel a delinquent State to give reparation’.83 Reprisals could take many forms,
including the refusal to pay a debt or the detention of foreign ships in a State’s ports,
but also recourse to armed force. With the advent of the jus contra bellum and the
creation of a global collective security architecture, however, the vocabulary of
‘reprisals’, comprising both the use of force and other non-forcible measures, was
replaced by two different concepts, notably: (1) self-defence, temporarily sanctioning
the use of force, but contingent on the occurrence of an ‘armed attack’; and (2)
countermeasures, which may be triggered by any internationally wrongful conduct, but
can only be non-forcible in nature.84

As a matter of principle, it is uncontested that, under the law of international
responsibility, internationally wrongful conduct by one State may lead other, injured,
States to adopt so-called ‘countermeasures’, ie to engage in an act of non-compliance
with an international obligation owed to the State that committed the initial breach.
This holds true both for a State that suffers injury to its direct interests (eg in case of
material damage to State property or non-material damage resulting from a breach of
the State’s territorial integrity or the inviolability of its diplomatic premises), as well as
for a State that suffers injury to its indirect interests, notably when an internationally
wrongful act causes injury to a natural or legal person that is a national of the State
concerned (eg in case of mistreatment of a national abroad or the unlawful expropri-
ation of a multinational company).85 In spite of this, recourse to countermeasures
remains controversial. The main concerns – which also apply in respect of recourse to
‘retorsions’ – consist in the fact that countermeasures generally favour the stronger
party over the weaker, as well as the risk that they result in the escalation of inter-State
disputes (especially where the States concerned hold genuinely different views on
whether the initial conduct was unlawful or not).

Against this background, and building on past State practice and case law, the ILC
has clarified the procedural and substantive restrictions on the recourse to counter-
measures in the ARSIWA. The core limitations can be summed up as follows. First, an
injured State may only take countermeasures against a State which is responsible for
an internationally wrongful act (Article 49(1) ARSIWA). Where the existence of an
internationally wrongful act is disputed, the State resorting to countermeasures does so
at its own risk, and may incur responsibility if its assessment is held to be unfounded
by an international judicial body.86 Second, the countermeasures must be directed

82 Naulilaa Incident Arbitration (Portugal v Germany) (1928) 2 RIAA 1012.
83 Lassa Oppenheim, International Law: A Treatise. Vol. 2: War and Neutrality (2nd edn,

Longmans 1912) [43].
84 Crawford (n 29) 586.
85 For a good overview concerning the nationality requirement, see eg Phoebe Okowa,

‘Admissibility and the Law on International Responsibility’, in Evans (ed) (n 14) 481–494.
86 Crawford (n 29) 686.
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against the wrong-doing State (to the exclusion of third States), and must aim at
inducing that State to comply with the obligation(s) concerned.87 Third, counter-
measures must be halted when the wrong-doing State resumes the performance of its
obligations, and must therefore normally be reversible in nature.88 Fourth, to avoid
escalation and abuse, an essential requirement is that countermeasures be proportional
to the initial wrongful act. In Gabčíkovo-Nagymaros, the International Court of Justice
(ICJ) found that Czechoslovakia’s unilaterally assuming control over a large percentage
of the waters of the Danube was not commensurate with Hungary’s suspension and
abandonment of the construction works it was held to.89 By contrast, in the US–France
Air Services Agreement arbitration, the arbitral tribunal found that US measures
prohibiting certain flights to the United States were not disproportionate to France’s
preventing PanAm passengers from disembarking in Paris.90 Often, evaluating propor-
tionality ‘can at best be accomplished by approximation’.91 Although countermeasures
need not necessarily be related to the same (type of) obligation as the one originally
breached, those that do are more likely to satisfy the proportionality requirement.

Having regard to ‘the experiences of humanity and the rules of good faith’,92 certain
countermeasures are prohibited. In particular, as mentioned before, countermeasures
may not affect the obligation to refrain from the threat or use of force (Article 50(1)(a)
ARSIWA) – ‘armed reprisals’ are no longer permitted in the UN Charter era.93 In
addition, countermeasures may not affect fundamental human rights norms, the
obligations under international humanitarian law prohibiting reprisals, or other jus
cogens norms (Article 50(1)(a)–(c) ARSIWA).94 Article 50(2)(a) ARSIWA moreover
affirms that a State taking countermeasures is not relieved from fulfilling its obligations

87 In Interim Accord, for instance, the ICJ found that Greece’s objections to the former
Yugoslav Republic of Macedonia’s admission to NATO could not be justified as proportionate
countermeasures since the objection was not aimed at achieving the cessation of a wrongful act
by the latter State: Application of the Interim Accord of 13 September 1995 (Former Yugoslav
Republic of Macedonia v Greece) [2011] ICJ Rep 644, [165].

88 ILC (n 7), 131. ARSIWA Article 49(2)–(3): the duty to choose measures that are
reversible is not absolute.

89 Case concerning the Gabčíkovo-Nagymaros Project (Hungary v Slovakia) [1997] ICJ
Rep 7 [83]–[87].

90 Air Services Agreement of 27 March 1946 between the United States of America and
France (9 December 1978) RIAA Vol XVIII, 417–493.

91 ibid [83].
92 Naulilaa (n 81) 1026.
93 Guyana and Suriname (Arbitral Award of 17 September 2007) 139 ILR 566, 702; UNGA

Res. 2625 (XXV) (n 35) Principle 1 [6]. Remark: it may be noted that States sometimes invoke
the right of self-defence in respect of forcible actions that can hardly be qualified as anything
other than punitive reprisals. At the same time, the fact that they steer clear of relying on the
concept of ‘countermeasures’ to justify such actions affirms the fundamental illegality of armed
countermeasures. See further, Olivier Corten, Le droit contre la guerre (2nd edn, Pedone 2014)
375–402.

94 See eg Ethiopia-Eritrea Claims Commission, ‘Prisoners of War – Eritrea’s Claim 17’
(2003) 135 ILR 199, 247: ‘Ethiopia’s suspension of prisoner of war exchanges cannot be
justified as a non-forcible countermeasure … because, as Article 50 [ARSIWA] emphasizes,
such measures may not affect “obligations for the protection of fundamental human rights”, or
“obligations of a humanitarian character prohibiting reprisals”.’
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under any dispute settlement procedure applicable between it and the responsible State.
Finally, countermeasures may not affect the inviolability of diplomatic or consular
agents, premises, archives and documents (Article 50(2)(b) ARSIWA).95

Countermeasures are also subject to a number of procedural conditions. Thus, a State
should first call upon the responsible State to fulfil its obligations,96 and should
moreover notify the target State of its intentions and offer to negotiate, save inasmuch
as urgent countermeasures would be necessary to preserve its rights (Article 52
ARSIWA). Finally, countermeasures are excluded while the underlying dispute is
pending before an international judicial body.97

It must be noted that the ILC does not confine the notion of ‘injury’ to breaches of an
obligation owed to another State ‘individually’ (Article 42(a) ARSIWA) (eg in the
context of a bilateral synallagmatic treaty). Rather, the ILC accepts that, if a breach
relates to an obligation owed to ‘a group of States … or the international community as
a whole’ (Article 42(b) ARSIWA), it may nonetheless be possible to identify an
‘injured State’ in one of two ways. First, a State may be ‘specially affected’ by the
breach (eg in the case of a victim of aggression).98 Second, the breach of an obligation
owed to multiple States may be ‘of such character as radically to change the position of
all the other States to which the obligation is owed with respect to the further
performance of the obligation’ (Article 42(b)(ii) ARSIWA). This scenario refers to
‘interdependent’ obligations that operate on an all-or-nothing basis (eg a multilateral
disarmament regime) and where the breach by one State threatens the structure of the
entire regime.

In spite of this broad understanding of the concept of ‘injured State’, many of the
economic sanctions regimes adopted by individual States (or, for that matter, by
international organizations99) in recent years are hard to fit in the ARSIWA (or DARIO)
framework of permissible countermeasures. This is due to a number of reasons. First, in
many cases it will be unclear whether the act(s) triggering the sanctions constituted a
breach of international law on the part of another State in the first place. Second, even
if this were the case, economic sanctions are often adopted by States (or international
organizations) that do not, by any reasonable standard, qualify as ‘injured States’. The
question whether (and to what extent) non-injured States (or organizations) can resort
to countermeasures remains, however, highly controversial, as will be seen below.
Third, even if economic sanctions constitute a response to prior internationally
wrongful conduct and are taken by an injured State, questions may arise over their
proportionality to the initial wrong.

95 Consider also, Case concerning United States diplomatic and consular staff in Tehran
(United States v Islamic Republic of Iran) [1981] ICJ Rep 45 [86]. Indeed, as the ILC
Commentary explains ((n 7) 134), if diplomatic or consular personnel could be targeted by way
of countermeasures, they would in effect constitute resident hostages against perceived wrongs
of the sending State, undermining the institution of diplomatic and consular relations.

96 See eg Gabčíkovo-Nagymaros (n 89) [84].
97 Article 52(3)(b) ARSIWA; Air Services Agreement between USA and France (n 90) [96].
98 Crawford (n 29) 546.
99 As is further explained below, international organizations can similarly engage in

countermeasures when they suffer injury as a result of the internationally wrongful act(s) of
another State/organization: see Articles 22, 51–57 DARIO.
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Do these concerns also apply when the UN Security Council imposes mandatory
economic sanctions pursuant to Article 41 UN Charter? The answer is mostly negative.
First, it is clear that the concept of ‘injured States’ is irrelevant for purposes of
assessing whether the Security Council can adopt such sanctions. The Council is indeed
the executive body of an organization with virtually universal membership, tasked
effectively with protecting community interests, notably by maintaining international
peace and security in accordance with Chapter VII of the UN Charter. As such, its
prerogative to take binding action, including through economic sanctions pursuant to
Article 41 UN Charter, against States, non-State groups or specific individuals, stands
beyond doubt.

Second, as indicated at the outset, for the Council to take action under Chapter VII,
it need not establish a prior breach of international law, but must rather identify a
‘breach of the peace’, a ‘threat to the peace’ or an ‘act of aggression’ in the sense of
Article 39 UN Charter. It has been correctly observed that the Security Council action
under Chapter VII can very often be conceived as a response to a breach of
international law. Thus, according to Pellet and Miron:

[I]n the overwhelming majority of cases, a threat to the peace or a breach of the peace will
result from a breach of international law … The practice of the Security Council confirms
that, in most cases, the characterization of a situation as a threat to the peace is triggered by
a violation of international law … Sanctions thus become, beyond any doubt, a form of law
enforcement.100

By way of illustration, Security Council action may be triggered by large-scale human
rights violations or grave breaches of the law of armed conflict, by acts of terrorism,
acts of piracy, etc. Yet, the substantive formalization of the Security Council practice
cannot alter the fact that, ultimately, measures pursuant to Article 41 UN Charter ‘do
not necessarily possess the character of “sanctions” against a violation of international
law’, but may also be triggered by actions other than violations of rules of international
law.101 Sanctions to counter WMD proliferation are a case in point. Indeed, having
regard inter alia to the ICJ’s Opinion on the Legality of Nuclear Weapons,102 a State’s
withdrawal from the nuclear non-proliferation regime pursuant to Article X of the
Non-Proliferation Treaty, and its subsequent efforts to build a nuclear arsenal, are, it
seems, not necessarily contrary to international law. In spite of this, it is clear that the
Council may, if it finds such development to pose a ‘threat to the peace’, respond by
imposing economic sanctions.

100 Pellet and Miron (n 3) [16]–[23].
101 Nico Krisch, ‘Article 41’ in Bruno Simma, Daniel-Erasmus Khan, Georg Nolte,

and Andreas Paulus (eds), The Charter of the United Nations: a Commentary. Vol. II (3rd edn,
OUP 2012) 1305–1329 [9]. Unless of course one were to construe the UN Charter as imposing
a general legal obligation on States not to act in such a manner as would pose a threat to the
peace and conceive this as a blanket obligation to be concretized by the UN Security Council in
accordance with Article 39 UN Charter (see Tzanakopoulos (n 54) 13).

102 Legality of the threat or use of nuclear weapons [1996] ICJ Rep 226.
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Third, it is noted that the UN Charter leaves the Council relatively free from legal
constraints.103 As is well known, pursuant to Article 25 UN Charter, all Member States
are obliged to implement binding resolutions adopted pursuant to Chapter VII. In
accordance with Article 103 UN Charter, this obligation overrides104 contrary obliga-
tions States may be held to under multilateral or bilateral treaty regimes (eg the GATT
or a bilateral treaty of friendship). This is not to say that the Council’s powers are
unlimited. Clearly, as the International Criminal Tribunal for the Former Yugoslavia
asserted in the Tadic case, ‘[t]he Security Council is an organ of an international
organization, established by a treaty which serves as a constitutional framework of that
organization. [It] is thus subjected to certain constitutional limitations, however broad
its powers under that constitution may be.’105

The Council is not legibus solutus. First, the Council’s jurisdiction pursuant to
Article 39 UN Charter is not unrestricted. On the one hand, the concept of a ‘threat to
the peace’ (being the broadest of the jurisdictional triggers mentioned in Article 39) has
gradually been interpreted in an increasingly wide manner, and now encompasses acts
and events that are mostly unrelated to inter-State armed conflict and that often relate to
issues that would probably have been regarded as falling within the State’s domaine
réservé at the time the Charter was adopted. On the other hand, the concept’s
interpretation cannot be stretched to the absurd as encompassing every possible
situation (as is illustrated by the fact that States have at times criticized what they
alleged to be an overly broad interpretation of the concept by the Council106). Whether
one believes that the concept has an objective core and that Article 39 imposes a legal
obligation upon the Council,107 or rather believes that the interpretation by the Council
is immune to judicial challenge but that the self-restraint of the Council members and
the Council voting procedure act as a brake against overly broad interpretations,108 the
outcome is arguably the same: not every breach of international law (even if it conflicts
with community interests) gives rise to Chapter VII action. Thus, a single instance of
torture of a suspected criminal can hardly trigger economic sanctions by the Council.
The same is arguably true where a country breaches its obligations under a multilateral
environmental treaty.

Second, even where the Council has jurisdiction to act under Chapter VII, some
substantive limitations do apply. For instance, it is often asserted in legal doctrine that
the Council is bound by the principle of proportionality,109 a view that is corroborated

103 Krisch (n 101) [19].
104 By contrast, a mere ‘recommendation’ by the Security Council to take certain actions

does not guarantee that the State acting upon this recommendation is not committing an
internationally wrongful act.

105 Prosecutor v Tadic (IT-94-1) Appeals Chamber, Decision on Jurisdiction, 2 October
1995, [28].

106 See eg 4568th Meeting of the UN Security Council (10 July 2002) UN Doc S/PV.4568,
3 (Canada), 16 (Jordan), 20 (Liechtenstein), 26–27 (Mexico), 30 (Venezuela).

107 In this sense see eg Antonios Tzanakopoulos, ‘L’invocation de la théorie des contre-
mesures en tant que justification de la désobéissance au Conseil de Sécurité’ (2013) 47 Revue
belge de droit international 78, 86–87.

108 In this sense see eg Lowenfeld (n 20) 858.
109 Tzanakopoulos (n 107), 87; Krisch (n 101) [20]–[22].
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by repeated acknowledgments by the Council and its permanent members that it ought
to minimize the adverse effects of its action.110 The proportionality test would
nonetheless seem to apply in a more flexible manner than in the context of counter-
measures by injured States. Pro memorie, in the latter case, injured States must
ascertain that the countermeasures are proportionate to the original internationally
wrongful conduct which they seek to end. In the former case, however, it would seem
to suffice for the Council to make sure that the sanctions are useful for purposes of
achieving the stated objective and that it take into account the potential fall-out of its
actions in terms of adverse humanitarian consequences and possible negative impli-
cations for human rights. The suggestion that the Council is as such bound by general
international law is unconvincing. Such position ignores the fact that (non-peremptory)
customary rules can be set aside (inter partes) by treaty law (including by the UN
Charter). It would imply, for instance, that the Council could not authorize Member
States to board and arrest vessels flying the flag of another State in situations not
foreseen in the law of the sea (whereas States would be free to provide for this
possibility among themselves by concluding a bilateral or multilateral treaty). The
better view is that, absent an express intention to the contrary on the part of the
Council, customary international law must be deemed to apply to its actions.111 By
contrast, it is broadly accepted that the Council is bound by peremptory norms of
international law ‘from which no derogation is permitted’ (Article 51 Vienna Conven-
tion on the Law of Treaties).112

Developments in recent years have made clear that when the Security Council
explores the outer ends of its competence, this is not without risk. Thus, several
regional and national judicial decisions have annulled or condemned domestic acts
implementing targeted sanctions imposed by the UN Security Council for lack of
compliance with fundamental human rights norms.113 Even if national and regional
judges have generally refrained from directly challenging the legality of Chapter VII
resolutions as such,114 these judgments place UN Member States between a rock and a
hard place, and inevitably undermine the legitimacy and effectiveness of UN sanctions.
The Security Council has responded by addressing some of the human rights concerns
relating to its sanctions regimes, in particular by introducing the Office of the

110 See eg ‘Letter dated 13 March 1995 from the Permanent Representatives of China,
France, the Russian Federation, the United Kingdom and the United States to the United Nations
addressed to the President of the Security Council’ (13 April 1995) UN Doc S/1995/300, Annex
‘Humanitarian impact of sanctions’; ‘Statement by the President of the Security Council’ (30
November 1999) UN Doc S/PRST/1999/34, 3 (‘The Security Council recalls the provisions of
Article 39 of the Charter of the United Nations concerning measures to prevent armed conflicts.
Such measures may include targeted sanctions, in particular arms embargoes and other
enforcement measures. In imposing such measures the Council will pay special attention to their
likely effectiveness in achieving clearly defined objectives, while avoiding negative humanitarian
consequences as much as possible.’); UNSC Res 1325 (31 October 2000) UN Doc S/RES/1325
[16]. For further references, see Krisch (n 101) [21].

111 Tzanakopoulos (n 107) 88.
112 ibid; Pellet and Miron (n 3) [51].
113 See in particular, Nada v Switzerland [2012] ECHR 1691; Kadi Joined cases (n 23).
114 But see General Court, Yassin Abdullah Kadi v Council of the European Union, T-315/01

(21 September 2005) ECLI:EU:T:2005:332 [227]–[231].
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Ombudsperson,115 yet these efforts continue to fall short of providing adequate
guarantees eg with respect to the right to property and the right to be heard (inter alia
because the competence of the Ombudsperson is limited to the ISIL and Al Qaeda
sanctions regime).116 It has also been argued in legal doctrine that when the Security
Council oversteps its powers or otherwise breaches its obligations under international
law, States can refuse to implement Chapter VII resolutions by relying on the concept
of countermeasures as grounds precluding wrongfulness.117 Notwithstanding the fore-
going reservations (and notwithstanding the uncertainty over the actual degree of State
compliance with UN sanctions in reality more generally), it goes without saying that
the Security Council is undeniably competent to impose sanctions on States, non-State
groups or individual persons and entities alike – and has used this competence widely
since the end of the Cold War.

Is the same competence also vested in other international organizations, in particular
in various regional and sub-regional political organizations, such as the AU, the
Economic Community Of West African States (ECOWAS), the OAS, the Arab League,
the EU etc? At the outset, it is noted that international organizations can resort to
countermeasures when they suffer injury as a result of the internationally wrongful
conduct of a State (or another international organization). Practice indeed illustrates
that different international organizations have on various occasions had recourse to
countermeasures against individual States.118 The possibility for injured international
organizations to engage in countermeasures is affirmed and defined in Articles 22 and
51–56 DARIO in much the same way as in the corresponding provisions of the
ARSIWA. In addition, irrespective of the residuary regime for countermeasures under
general international law, the constituent instruments of many international organ-
izations contain provisions which enable the organization to take certain sanctions
against a Member State. Thus, treaty instruments establishing international organ-
izations typically foresee certain situations in which members may be expelled, or their
voting rights suspended (eg when they fail to pay the financial contributions due to the
organization).119 Article 23(1) of the Constitutive Act of the AU, for instance, states that

[t]he Assembly shall determine the appropriate sanctions to be imposed on any Member State
that defaults in the payment of its contributions to the budget of the Union in the following
manner: denial of the right to speak at meetings, to vote, to present candidates for any
position or post within the Union or to benefit from any activity or commitments,
therefrom.120

115 UNSC Res 2161 (17 June 2014) UN Doc S/RES/2161. See further, The Office of the
Ombudsperson to the ISIL (Da’esh) and Al Qaeda Sanctions Committee <http://www.un.org/en/
sc/ombudsperson/>.

116 Pellet and Miron (n 3) [54].
117 See on this, Antonios Tzanakopoulos, Disobeying the Security Council: Countermeasures

against Wrongful Sanctions (OUP 2011) 243.
118 Frédéric Dopagne, Les contre-mesures des organisations internationales (LGDJ 2010)

488.
119 See eg Articles 5, 6 and 19 UN Charter.
120 Constitutive Act of the African Union, Lomé, 11 July 2000, 2158 UNTS No. 37733.

Article 30 adds that ‘Governments which shall come to power through unconstitutional means
shall not be allowed to participate in the activities of the Union’. Further, see Konstantinos
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‘Institutional’ sanctions of this type are uncontroversial and generally need not (and
often do not) constitute a reaction to a prior breach of general international law by the
targeted Member State.

At times, however, institutional sanctions against Member States may go beyond the
suspension of membership rights, etc and may, for instance, extend to the taking of
fully fledged economic sanctions. Thus, paragraph (2) of the aforementioned provision
of the AU Constitutive Act states that ‘any Member State that fails to comply with the
decisions and policies of the Union may be subjected to other sanctions, such as the
denial of transport and communications links with other Member States, and other
measures of a political and economic nature to be determined by the Assembly’. As
hinted at before, the AU has applied this provision on various occasions.

Are such sanctions lawful under international law? The DARIO Commentary takes
the view that they are. According to the ILC, ‘Sanctions, which an organization may be
entitled to adopt against its members according to its rules, are per se lawful measures
and cannot be assimilated to countermeasures.’121 In a similar vein, Alland explains that
‘[s]anctions adopted by international organizations do not display the essential charac-
teristic of countermeasures, that is, their intrinsic contrariety to what is normally
required from them by international engagements.’122 Prima facie, no breach of
international law indeed appears to materialize when a Member State of a regional or
sub-regional organization implements institutional sanctions (eg of an economic nature)
adopted at the level of the organization, and in accordance with the rules of the
organization, against another Member State. When the implementation of the sanctions
vis-à-vis the targeted Member State amounts to nothing more than an ‘unfriendly’ act,
no problems arise. Yet, even when such conduct would otherwise give rise to an
internationally wrongful act in the relationship between the acting Member State and
the targeted Member State (eg a breach of a bilateral treaty of friendship of commerce
concluded between them), the conduct will not be regarded as such when it gives effect
to a sanction adopted by an international organization pursuant to its rules against a
Member State. Two alternative (and interrelated) explanations come to mind: either the
sanctioning mechanism foreseen in the constituent instrument of the organization can
be regarded as a lex specialis regime accepted by the Member States of the
organization and modifying the rules otherwise in place between them,123 (and/)or the
legality of the sanctions (and their implementation at the Member State level) can be
explained by reference to consent as a ‘ground precluding wrongfulness’ in the sense of
Article 20 ARSIWA.124

Magliveras, ‘The sanctioning system of the African Union: part success, part failure?’ (Working
Paper, 2011) 33 <https://www.academia.edu/1103678/THE_SANCTIONING_SYSTEM_OF_
THE_AFRICAN_UNION_PART_SUCCESS_PART_FAILURE>. Reference can also be made
to Article 45 of the ECOWAS Protocol on Democracy and Good Governance A/SP1/12/01 (21
December 2001).

121 ILC (n 8) 47.
122 Denis Alland, ‘The definition of countermeasures’, in Crawford, Pellet and Olleson (eds)

(n 52) 1135.
123 Cf. Article 55 ARSIWA; Article 64 DARIO.
124 In a similar vein, see Crawford (n 29) 707, note 199.
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Three reservations are nonetheless due. First, there has been some discussion as to
whether economic sanctions taken by regional or sub-regional organizations are
compatible with Article 53 UN Charter. This provision, which supersedes contrary
treaty law by reason of the conflict provision of Article 103 UN Charter, provides that
‘no enforcement action shall be taken under regional arrangements or by regional
agencies without the authorization of the Security Council.’ As Bröhmer, Ress and
Walter explain, however, several elements militate against interpreting this provision as
ruling out economic sanctions by (sub-)regional organizations absent prior author-
ization by the UN Security Council.125 First, a systematic and teleological approach
leads to the conclusion that non-military sanctions remain outside the scope of the term
‘enforcement’ as it is employed in Article 53 UN Charter.126 Thus, a proposal by
Bolivia which would have expressly included economic sanctions within the scope of
Article 53 was not withheld.127 Second, State practice clearly suggests that non-military
sanctions within the regime of a regional organization do not require prior Security
Council authorization.128 By way of illustration, when the Arab League froze all
transactions with the Syrian Central Bank in late 2011, no member of the UN claimed
these measures to be unlawful.129 More generally, it is worth recalling that economic
sanctions do not automatically by their very nature give rise to a breach of international
law – again, the ILC’s ARSIWA Commentary explicitly recognizes that acts of
retorsion may include ‘embargoes of various kinds’.130 Against this background, it
seems absurd to hold that States cannot do collectively (by acting through a regional
arrangement) that which they would be permitted to do individually. In the end, the
question as to what amounts to ‘enforcement action’ for the purpose of Article 53 UN
Charter may be closely tied to what is regarded as ‘coercive’ in the context of the
customary non-intervention principle (see above). In any case, having regard to the
peremptory character of the prohibition on the use of force,131 the constituent
instruments of (sub-)regional arrangements cannot create a legal basis for military
interventions against a Member State (or a fortiori against a third State) that would
otherwise be unlawful under the law on the use of force.132

Second, the relationship between institutional sanctions against a Member State, on
the one hand, and countermeasures by an organization against a Member State, on the
other hand, may give rise to confusion. The two may be difficult to tell apart (some of

125 Jurgen Bröhmer, Georg Ress and Christian Walter, ‘Article 53’, in Simma et al (n 101),
1478 [1]–[49].

126 ibid [16].
127 ibid [14].
128 ibid [24]–[25].
129 ibid.
130 ILC (n 7) 128.
131 For example Corten (n 93) 341–359.
132 This also applies in relation to Article 4(h) of the Constitutive Act of the AU, which

refers to ‘the right of the Union to intervene in a Member State pursuant to a decision of the
Assembly in respect of grave circumstances, namely: war crimes, genocide and crimes against
humanity.’ See on this, Bröhmer, Ress and Walter (n 125) [35]–[36]. Further, see Ben Kioko,
‘The right of intervention under the African Union’s Constitutive Act: from non-interference to
non-intervention’ (2003) 85 IRRC 807.
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the examples of countermeasures cited by the ILC in the DARIO Commentary should
perhaps rather be qualified as institutional sanctions instead).133 Against this back-
ground, there has been concern over the risk that States targeted by institutional
sanctions might contest their legality on the grounds that they would allegedly be
incompatible with the restrictions on countermeasures (eg the requirement of propor-
tionality), and invoke this to justify recourse to counter-countermeasures of their own
against the organization concerned.134 Conversely, some have criticized the possibility
for international organizations to circumvent the restrictions on institutional sanctions
foreseen in their respective constituent instruments by relying on the (possibly broader
leeway granted by the) doctrine of countermeasures instead.135 Some would have
preferred the ILC to exclude the possibility for States to take countermeasures against
international organizations of which they are a member, or even to exclude the
possibility of countermeasures altogether on a reciprocal basis in the relationship
between an organization and its Member States.136 Yet, suggestions to this end were not
picked up by the ILC. Instead, the ILC identified certain additional – and sensible –
restrictions on the recourse to countermeasures by an organization against its Member
States and vice versa. Thus, the DARIO Commentary acknowledges that the rules of an
international organization may, implicitly or explicitly, restrict or forbid recourse by the
organization to countermeasures against its members.137 Otherwise, Article 22(2)–(3)
DARIO and Article 52(1)–(2) DARIO only allow for countermeasures in the relation-
ship between an organization and its Member States (in both directions) as long as (a)
the countermeasures are not inconsistent with the rules of the organization; (b) no
appropriate means are available for otherwise inducing compliance with the obligation
breached; and (c) the countermeasures are not intended to respond to a breach of an
obligation under the rules of the organization themselves (unless such countermeasures
are provided for by those rules). It follows from the foregoing that the extent to which
the rules of an international organization leave room for the recourse to counter-
measures in the relations between the organization and its Member States under general
international law must be determined on a case-by-case basis. As far as the EU is
concerned, for instance, the ready availability of judicial remedies would seem to
exclude such option.138 This was confirmed by the CJEU in Commission v Luxembourg
and Belgium: ‘except where otherwise expressly provided, the basic concept of the
Treaty requires that Member States shall not take the law in their own hands. Therefore
the facts that the Council failed to carry out its obligations cannot relieve the
defendants from carrying out theirs.’139

133 See eg Yann Kerbrat, ‘Sanctions et contre-mesures: risques de confusion dans les Articles
de la CDI sur la Responsabilité des Organisations internationales’ [2013] Revue belge de droit
international 103.

134 ibid 108.
135 ibid 109.
136 ibid.
137 ILC (n 8) 47.
138 ibid 84–85.
139 Commission of the European Economic Community v Grand Duchy of Luxembourg and

Kingdom of Belgium, Joined Cases 90/63 and 91/63 [1964] ECR 625, 631.
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Third, some constituent instruments of regional and sub-regional political organ-
izations make provision for sanctions, including general economic sanctions, not only
against Member States of the organization as such (which, by virtue of their accession
to the constituent instrument, have accepted the sanctioning mechanism), but also
against non-Member States. Article 215 of the Treaty on the Functioning of the
European Union (TFEU), for instance, refers to decisions providing ‘for the interrup-
tion or reduction, in part or completely, of the Union’s economic and financial relations
with one or more third countries, where such restrictive measures are necessary to
achieve the objectives of the Common Foreign and Security Policy (CFSP)’.140 It is
clear that such a treaty rule is res inter alios acta for third States that are targeted by
EU restrictive measures.141 Accordingly, the treaty rule cannot provide a legal basis for
EU sanctions against third States that would otherwise be unlawful. Such legal basis
must be found elsewhere in general international law.

By analogy with the general permissibility of (economic) sanctions by a
(sub-)regional political organization adopted against a Member State in accordance
with the rules of the organization, sanctions of this kind are normally permissible when
they are adopted in accordance with the lex specialis of a so-called ‘self-contained
regime’,142 such as the WTO regime, or when they are otherwise grounded in the prior
consent of the State targeted by the measures. It is clear that (bilateral or multilateral)
treaties can, and often do, make specific provision for the legal consequences of
breaches of particular provisions.143 It is perfectly possible, for instance, for a bilateral
treaty to determine that a certain fine is due when a party fails to meet its obligations.
As far as multilateral treaties go, reference can be made, by way of illustration, to the
compliance mechanism under the Kyoto Protocol, where an Annex I Party that fails to
meet its emission reduction requirements may, for instance, be excluded from the
so-called ‘flexible mechanisms’ (such as emissions trading).144 Occasionally, treaty
regimes may even provide for fully fledged economic sanctions (embargoes, import
and export restrictions). A notable example in this context concerns the (qualified)
possibility for WTO members to take retaliatory trade sanctions pursuant to Article 22
of the Dispute Settlement Understanding145 when another WTO Member has been
found in breach of its obligations and fails to comply with the recommendations and
rulings of an ad hoc panel (or the WTO Appellate Body). As far as the legality of these
built-in sanctions vis-à-vis States Parties is concerned, mutatis mutandis the same is
true as for institutional sanctions by (sub-)regional political organizations (see above).
The legal basis can be found in the lex specialis regime installed by the States Parties

140 Consolidated version of the Treaty on the Functioning of the European Union, OJ 26
October 2012, C-326/47.

141 Pellet and Miron (n 3) [64].
142 On ‘self-contained regimes’, see eg Bruno Simma and Dirk Pulkowski, ‘Leges Speciales

and Self-contained Regimes’ in Crawford, Pellet and Olleson (n 52) 139–163; Math Noortmann,
Enforcing International Law: From Self-help to Self-contained Regimes (Ashgate 2005) 194.

143 Crawford (n 29) 104.
144 See further, Massimiliano Montini, ‘The Compliance Regime of the Kyoto Protocol’, in

Wybe The Douma, Leonardo Massai and Massimiliano Montini (eds), The Kyoto Protocol and
Beyond: Legal and Policy Challenges of Climate Change (TMC Asser Press 2007) 95–109.

145 1869 UNTS 401.
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between themselves and/or by reference to the notion of consent as a ‘ground
precluding wrongfulness’.

A delicate question in this context is whether the sanctioning mechanisms provided
for in specific treaty regimes are ‘exclusive’ – that is to say, whether the room for
self-help otherwise permissible under general international law is thereby excluded.
This question will often not be explicitly addressed in the treaty itself.146 Absent
guidance in the treaty, by analogy to what was said before in respect of (sub-)regional
political organizations, an ad hoc approach is needed, having regard to the purposes
and object of the special regime.147 Merely labelling a treaty regime as ‘self-contained’
does not provide the answer.148 WTO case law, for instance, confirms that when a WTO
member wishes to respond to a breach by another member of its obligations under the
WTO agreements, it can do so only within the applicable treaty framework: ‘in [the]
WTO, countermeasures, retaliations and reprisals are strictly regulated and can take
place only within the framework of the WTO/DSU’.149 By contrast, in 2007 an
International Centre for Settlement of Investment Disputes (ICSID) Tribunal found that
outside Article 2019, the North American Free Trade Agreement (NAFTA) made ‘no
express provision for countermeasures’ and that NAFTA thus left mostly unaffected the
default regime for countermeasures under customary international law.150

4. ENTERING MURKY LEGAL TERRAIN? – THE ONGOING
DEBATE ON THIRD-PARTY COUNTERMEASURES

In the end, situations can and do arise where individual States and/or regional
organizations have recourse to economic sanctions on an ‘autonomous’ basis (ie
without these sanctions merely implementing mandatory UN Security Council meas-
ures), but where the sanctions (1) conflict with relevant treaty or customary rules (and
accordingly cannot be qualified as mere ‘unfriendly’ retorsions), and moreover (2)
cannot be explained under the traditional doctrine of ‘countermeasures’ by injured
States or organizations, nor by reference to any other consent-based sanctioning
regime. In such scenario, must we conclude that the measures are ultimately unlawful?
Or are there alternative justifications, eg if the measures ostensibly pursue a legitimate
aim – in particular if they seek to protect community interests?

The residuary permissibility of countermeasures by States or international (in
particular regional) organizations that are not themselves injured by the internationally
wrongful conduct of another State has long been subject to debate. In its 1970

146 Crawford (n 29) 105.
147 ibid; Simma and Pulkowski (n 142) 148.
148 Crawford (n 29) 105.
149 WTO Panel Report, United States-Import Measures on Certain Products From the

European Communities (WT/DS165/R, 17 July 2000) [6.23], footnote 100. Note: on the
compatibility of trade sanctions undertaken for foreign-policy objectives as between WTO
members, see the section on ‘retorsions’ above.

150 Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc. v The
United Mexican States, Case No. ARB(AF)/04/05 (ICSID Award, 21 November 2007) [120]–
[123].
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Barcelona Traction judgment, the ICJ – seemingly retreating from its more conserva-
tive (and criticized) stance in the South West Africa cases151 – famously distinguished
between obligations vis-à-vis another State in the field of diplomatic protection, and
‘obligations of a State towards the international community as a whole’, and which ‘by
their very nature … are the concern of all States’.152 Since then, it has become accepted
that States (and organizations) other than the injured State (/organization) are entitled to
invoke the responsibility of another State in the case of a breach of an obligation that
protects a collective interest of the group (erga omnes partes), or an obligation that is
owed to the international community as a whole (erga omnes).153 This was confirmed,
for instance, by the ICJ judgments in Belgium v Senegal154 and (implicitly) in the
recent Whaling case.155 At the same time, if the ICJ has confirmed that all States can
invoke the international responsibility of another State in respect of a breach of an erga
omnes norm before an international court or tribunal, its case law contains no positive
indications that non-injured States (or organizations) can similarly proceed to taking
countermeasures. Quite to the contrary, in its Nicaragua judgment, the Court in fact
appears to rule out third-party countermeasures.156

When assessing the matter in the context of the ARSIWA, the ILC found several
instances where (non-injured) third States had reacted to breaches of international law
by economic sanctions or other measures, as when the United States prohibited the
export of goods and technology to, and all imports from, Uganda in 1978, pursuant to
alleged genocide by the Ugandan government against its population.157 At the same
time, the ILC found that practice on the subject was ‘limited and rather embryonic’.158

In light of this, it concluded that:

[T]he current state of international law on countermeasures taken in the general or collective
interest is uncertain. State practice is sparse and involves a limited number of States. At
present, there appears to be no clearly recognized entitlement of States referred to in article
48 to take countermeasures in the collective interest.159

151 South West Africa Cases (Ethiopia v South Africa; Liberia v South Africa), Second Phase
[1966] ICJ Rep. 6 [99].

152 Barcelona Traction (Belgium v Spain) [1970] ICJ Rep. 3 [33].
153 See Article 48 ARSIWA; Article 49 DARIO.
154 Questions relating to the obligation to prosecute or extradite (Belgium v Senegal) [2012]

ICJ Rep. 422 [68]–[69].
155 Whaling in the Antarctic (Australia v Japan: New Zealand intervening) [2014] ICJ Rep.

226. Consider also Responsibilities and obligations of States sponsoring persons and entities
with respect to activities in the area (Request for advisory opinion submitted to the Seabed
Disputes Chamber), Advisory Opinion of 1 February 2011, ITLOS Reports 2011, 10 [180].

156 Nicaragua v United States (n 33) [249]: ‘The acts of which Nicaragua is accused, even
assuming them to have been established and imputable to that State, could only have justified
proportionate countermeasures on the part of the State which had been the victim of these acts,
namely El Salvador, Honduras or Costa Rica. They could not justify counter-measures taken by
a third State, the United States, and particularly could not justify intervention involving the use
of force.’

157 ILC (n 7) 137–138.
158 ibid 137.
159 ibid 139.
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As a result, it decided to leave the matter open to be determined by the further
development of international law. The ‘savings clause’ of Article 54 ARSIWA thus
provides, in a circular manner, that the ARSIWA ‘[do] not prejudice the right of any
State [other than an injured State], entitled … to invoke the responsibility of another
State, to take lawful measures against that State to ensure the cessation of the breach
…’ (emphasis added). A decade later, the ILC adopted the same approach in the
DARIO Commentary. While acknowledging (in a single footnote) that practice
‘includes examples of a non-injured international organization taking countermeasures
against an allegedly responsible State’ (as with the EU’s measures in reaction to
systematic human rights violations in Burma), the Commission refrained from cutting
the Gordian knot.160

In the aftermath of the adoption of the ARSIWA, a number of scholars have mapped
additional evidence in State practice of countermeasures by third States or organ-
izations, overlooked in the ILC Commentary, or have drawn attention to new practice
that has materialized in more recent years. Thus, according to Tams, the ILC ‘could
have said more’ than it did in Article 54 ARSIWA.161 Katselli Proukaki similarly
identifies a tendency in State practice towards accepting third-State countermeasures.162

Dawidowicz, for his part, has demonstrated that such measures – whatever the
preferred terminology163 – have emanated from States on all continents (with the
exception of Latin America) and from international organizations such as the EU,
the AU and ECOWAS.164 And with regard to the EU sanctions against Iran, Dupont
observed in 2012 that ‘if this practice of unilateral “sanctions” is not challenged by at
least some actors in the international arena, it may be that the case of Iran constitutes a
precedent to many other instances of “unilateral” coercive measures’.165

It is beyond the scope of the present chapter to offer an overview and analysis of the
relevant State practice. Suffice it to note that an assessment of relevant State practice in
this domain (with a view to ascertaining the permissibility of third-party counter-
measures under customary international law) is a complex endeavour. As indicated
before, it will often be unclear whether certain economic sanctions qualify as mere
‘retorsions’ or as countermeasures by injured States, or whether they constitute a
reaction to a breach of norms owed to the international community as a whole or are
simply inspired by foreign-policy objectives (unrelated to a prior wrongful act). It may
also be questioned to what extent certain sanctions adopted by regional organizations

160 ILC (n 8) 89, footnote 338.
161 Christian Tams, Enforcing Obligations Erga Omnes in International Law (CUP 2005)

249.
162 See Elena Katselli Proukaki, The Problem of Enforcement in International Law:

Countermeasures, the Non-injured State and the Idea of International Community (Routledge
2010) 331.

163 Dawidowicz identifies no fewer than eight different denominations for sanctions in the
absence of direct injury: Martin Dawidowicz, ‘Public Law Enforcement without Public Law
Safeguards? An Analysis of State Practice on Third-party Countermeasures and their Relation-
ship to the UN Security Council’ (2006) 77 British Yb IL 333.

164 ibid. See also the forthcoming monograph by the same author: Martin Dawidowicz,
Third-Party Countermeasures in International Law (forthcoming with CUP).

165 Dupont (n 25) 335.
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(such as the AU) against their own members and in accordance with their constituent
instrument may, or should, be ‘double-counted’ as customary evidence supporting the
permissibility of third-party countermeasures. In a similar vein, when third States or
organizations adopt economic sanctions in reaction to armed aggression by another
State (and pursuant to a request by the victim State), can or should such measures be
explained by reference to (collective) ‘self-defence’ as a ground precluding wrongful-
ness (Article 21 ARSIWA), rather than as an illustration of third-party counter-
measures? Most crucially, an analysis of relevant customary practice is greatly
obfuscated by the general lack of express opinio juris: as noted, States and regional
organizations generally refrain from explicitly qualifying their actions as ‘retorsions’,
as ‘countermeasures by injured States’ or as ‘third-party countermeasures’ – let alone
that they should take an express stance on the precise extent to which they consider
third-party countermeasures to be permissible (or not).

While an authoritative answer remains lacking, the importance of the discussion can
hardly be overstated. On the one hand, it is argued that to allow third-party
countermeasures would contribute to strengthening the international rule of law
inasmuch as it would increase the cost of non-compliance with international law
(especially where there is no directly injured State (think of a regime committing
widespread human rights violations against its own population), or where the State
injured by the breach is not in a position to engage in countermeasures vis-à-vis a
(more powerful) offending State). On the other hand, some caution that to leave the
enforcement of collective/community interests at the mercy of individual States or
organizations (especially the more powerful ones), acting based on their own under-
standing of international legality, is a recipe for chaos and subjectivism166 and possibly
for escalation of disputes. This is all the more so since the proportionality of third-party
countermeasures may be particularly difficult to verify.

In light of the increasing recourse to ‘autonomous’ economic sanctions by individual
States and organizations that are inspired by breaches of international law (eg breaches
of international human rights law, of the law of armed conflict, of the prohibition on
the use of force) and that are hard to fit within one of the legal bases identified in the
previous section, the time may ultimately be ripe to shift the debate from the binary
question whether third-party countermeasures are permissible or not, to defining the
possible boundaries to their use.

First, with regard to the question who might adopt or authorize such measures, an
interesting recurring element in the debate is the stronger support in legal doctrine for
the permissibility of sanctions by international, regional and sub-regional organizations
than for countermeasures by individual third States.167 This position is understandable
and has an undeniable appeal. Legal doctrine has always displayed greater sympathy
towards collective interventions under the authority of a body of States than for

166 For example, Bruno Simma, ‘From Bilateralism to Community Interest in International
Law’ (1994) 250 RdC 217, 331.

167 See eg White and Abass (n 14) 559.
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interventions by individual States.168 Thus, it could be argued that third-party counter-
measures ought to be regarded as permissible when adopted pursuant to a recommenda-
tion by the UN Security Council or the UN General Assembly. In addition, the idea that
measures adopted by a regional or sub-regional organization are endowed with a
greater degree of legitimacy and are less likely to be inspired by selfish motives
arguably holds merit with regard to sanctions undertaken by (non-injured) regional or
sub-regional organizations within their own (sub-)region against a Member State. As
explained above, if the sanction is adopted against a Member State pursuant to an
express provision of the organization’s constituent instrument, in principle no problems
arise (see supra). Yet, even if the constituent instrument does not make express
provision for such sanctions, it may be recalled that the UN Charter recognizes the role
of regional arrangements for the peaceful settlement of disputes within the region
concerned. By the same token, it could be argued that they generally possess the
competence to adopt (or recommend) countermeasures in reaction to breaches of erga
omnes norms within the confines of their membership – subject, however, to the
additional restrictions for the application of countermeasures in the relationship
between an organization and its Member States as identified in the DARIO (see above).

The same argument cannot, however, so readily be extended to the adoption by
regional or sub-regional organizations of economic sanctions against third States
(possibly far removed from their own (sub-)region). Indeed, there seems to be
something counterintuitive and perhaps even arbitrary in accepting that a regional or
sub-regional organization could engage in third-party countermeasures against non-
Member States, whereas individual States would be prohibited from so doing (or,
alternatively, that regional or sub-regional organizations should possess greater leeway
in this respect than individual States). Inasmuch as sanctions adopted by a regional or
sub-regional organization against a non-Member State are intrinsically res inter alios
acta for the targeted State,169 it is difficult to see why one would be permissible but the
other not. To put it bluntly: why would the United States, China or India (with
respective populations of approximately 320 million, 1.2 billion and 1.4 billion
inhabitants) not be competent to individually have recourse to the same third-party
countermeasures as the EU, AU or, for instance, the three-member Benelux (which
groups the States of Belgium, the Netherlands and Luxembourg, with a total population
of less than 30 million)? One is hard pressed to see how the sole fact that sanctions are
adopted by an institutional grouping of States, rather than by States individually, can of
itself be a determining factor in this context.

Second, another delicate issue relates to the type(s) of acts that might justify recourse
to third-party countermeasures. At the outset, it must be stressed that the prior
occurrence of an internationally wrongful act by the targeted State is a sine qua non if
there is to be an international community built on the rule of law. Conversely, a serene
debate is needed on the question of whether any breach of an erga omnes norm can

168 See eg Lassa Oppenheim, International Law: A Treatise. Vol. 1: Peace (2nd edn,
Longmans 1912) [136]; Gustave Rolin-Jaequemyns, ‘Note sur la théorie du droit d’intervention
– à propos d’une lettre de M. le Professeur Arntz’ (1876) 8 Revue de Droit international et de
législation comparée, 697 and following.

169 Pellet and Miron (n 3) [64].
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trigger third-party countermeasures,170 or whether such possibility is reserved to
particularly serious or systematic breaches. One does well in this context to recall that
breaches of erga omnes norms are, regrettably, a recurrent feature throughout the globe.
One need only to look at the periodic State reports published by the human rights treaty
bodies or the Human Rights Council to realize that human rights violations are not
confined exclusively to authoritarian and failing States. Many scholars are, for instance,
of the view that the United States post-9/11 ‘war on terror’ went hand in hand with
various fundamental breaches of the law of armed conflict and international human
rights law. In a similar vein, the European Court of Human Rights repeatedly finds
individual Member States guilty of serious human rights violations.171 In addition, it is
recalled that the proportionality of third-party countermeasures may be particularly
hard to assess. In light of these two factors, the risk exists that (especially stronger)
States could invoke breaches of erga omnes norms as an excuse to engage in economic
sanctions that are in reality inspired by other, political, motives.

Third, should recourse to third-party countermeasures be subject to certain formal
requirements, additional to those expressly laid down in the ARSIWA and DARIO in
respect of countermeasures by injured States and organizations (and which in particular
require a prior notification and an offer to negotiate)? In order to increase transparency
and to limit the risk for abuse, a positive answer would seem preferable. Cassese has
previously suggested that, prior to taking third-party countermeasures in reaction to a
breach of fundamental rules of international law, third States should first seek to bring
the matter before an international organization, whether the UN or a regional
organization.172 Alternatively, one could find inspiration in the formal requirements
surrounding the most extreme form of self-help, namely the right of self-defence,
where States responding to an armed attack are required, in accordance with Article 51
UN Charter, to formally notify any action taken in self-defence to the UN Security
Council.173 Requiring States and organizations to formally notify countermeasures to
the UN, thereby indicating the direct cause for the measures, the nature of the action
undertaken (type, duration, etc), and explaining the proportionality thereof, might go
some way in mitigating the legitimate reservations vis-à-vis third-party counter-
measures and could, possibly, contribute to strengthening the determinacy of the legal
framework.

170 Or, mutatis mutandis, any breach of an erga omnes partes norm protecting a collective
interest (eg in the realm of arms control law or international environmental law).

171 Consider eg Cestaro v Italy, Application No. 6884/11 [2015] ECHR 352 (where Italian
anti-riot police units were found to have committed torture).

172 Antonio Cassese, International Law (2nd edn, OUP 2005) 274. See also White and Abass
(n 14) 550 (considering this a useful suggestion).

173 But see for a (perhaps overly) critical appraisal of the reporting requirement under Article
51 UN Charter, James Green, ‘The Article 51 Reporting Requirement for Self-defense Actions’
(2014) 55 VJIL 3.
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5. CONCLUSION

As explained in the present chapter, the concept of ‘sanction’ is understood in various
different ways. In particular, it is sometimes defined by reference to a measure’s
objective (ie the aim to respond to a breach of international law), the identity of the
author (ie an international organization) or the nature of the measures involved
(economic sanctions).

In the end, the notion does not have a single established meaning in international
law, but can refer to measures that are fundamentally different from a legal perspective.
Various factors are relevant in this context, for example:

(1) Who is the author of the measures (the UN Security Council, a regional
organization or an individual State)?

(2) Are the measures a priori incompatible with a treaty or customary norm binding
upon the author?

(3) Are the measures undertaken in reaction to internationally wrongful conduct by
the targeted State?

(4) If so, is the author of the measures ‘injured’ by that wrongful conduct?
(5) In the case of an international organization, are the measures undertaken in

accordance with the rules of the organization, and are they undertaken against a
Member State?

(6) Has the targeted State otherwise consented to the possibility of becoming the
target of the measures concerned?

Whether sanctions are ultimately lawful or not requires a case-by-case assessment.
First, they may at times amount to mere ‘unfriendly’ retorsions that by and large remain
below the radar of international law. It may be a complex exercise, however, to
ascertain whether or not sanctions do or do not contravene any treaty or customary
obligations binding upon the author. For instance, the precise extent to which the
non-intervention principle or the international law of jurisdiction limits the permissible
scope for such sanctions remains unclear. Second, in the alternative, sanctions can be
lawful because they are undertaken pursuant to a binding Chapter VII resolution of the
UN Security Council, because they are undertaken by an ‘injured’ State or organization
pursuant to the ARSIWA and DARIO rules on countermeasures, or because they find
their legal basis in some lex specialis regime or are otherwise consented to by the
targeted State. An important grey area nonetheless remains. In particular, as explained
in Section 4, the legality under general international law of third-party countermeasures
undertaken to protect community interests remains shrouded in mystery. In light of the
multitude of variables involved, it is uncertain whether State practice can be expected
to provide clarity in the near future.174 The international legal framework governing the
recourse to sanctions – however that term is understood – will nonetheless remain

174 And with the ILC having circumvented the issue, one should perhaps look to the
‘invisible college’ of international lawyers (especially in the form of its more visible pillars such
as the International Law Association or the Institut de Droit International) to press for answers.

50 Research handbook on UN sanctions and international law



fundamentally incomplete as long as no greater clarity is shed on this outstanding issue,
leaving the recourse to economic sanctions at least partly to the mercy of political
considerations and power games.
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3. The evolution and effectiveness of UN targeted
sanctions
Sue E. Eckert*

1. INTRODUCTION

International sanctions are among the vital and indispensable tools available to the
United Nations (UN) Security Council in addressing threats to international peace and
security. From human rights violations in Darfur, to Iranian and North Korean efforts to
acquire nuclear capabilities, to the protection of civilians in Libya – the Security
Council imposes targeted sanctions with growing frequency and for an increasing range
of purposes. The reluctance of many countries to support the use of military force
accentuates the essential space that sanctions occupy – a middle ground between “war
and words.”1 Indeed, sanctions have become the instrument of choice in responding to
contemporary international security challenges.

The past quarter century has witnessed a significant transformation in the use of UN
targeted sanctions. Instead of comprehensive economic embargoes such as the one
employed against Iraq in the early 1990s, with resulting injurious humanitarian
consequences, the Security Council deliberately shifted to “targeted” sanctions, focused
on individual decisionmakers and their principal supporters responsible for violations
of international norms. All UN sanctions since 1994 have been targeted in some
manner.

As the Security Council has encountered a broader and evolving array of threats to
international peace and security, the specific goals of UN sanctions have expanded over
time. Originally imposed to address cross-border aggression and civil wars, sanctions
now respond to security threats of terrorism and the proliferation of weapons of mass
destruction (WMD), as well as promote human rights and protect civilians by aiming to
neutralize spoilers in conflict and peacekeeping contexts. The Council has also
employed targeted sanctions in nontraditional ways, for instance against perpetrators of
sexual and gender-based violence against civilians in conflict zones, and has signaled
its intention to sanction recruiters of child soldiers, suspected pirates, and groups using

* Much of the material in this chapter is based upon or was previously published in my
chapter ‘UN Sanctions’ in Sebastian von Einsiedel, David M. Malone, and Bruno Stagno Ugarte
(eds), The UN Security Council in the 21st Century (Boulder, CO: Lynne Reinner Publishers
2015), or in Thomas J. Biersteker, Sue E. Eckert, and Marcos Tourinho (eds), Targeted
Sanctions: The Impacts and Effectiveness of UN Action (Cambridge: CUP 2016) (hereafter,
Targeted Sanctions).

1 United Nations High-Level Panel on Threats, Challenges, and Change, A More Secure
World: Our Shared Responsibility, UN Doc. A/59/565, 2 December 2004, p. 41, <www.un.org/
en/peacebuilding/pdf/historical/hlp_more_secure_world.pdf>.
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natural resources, including wildlife products, to finance conflict. Today, the UN
utilizes sanctions to address six general categories of threats to international peace and
security: armed conflict (including support for peace negotiations and peace enforce-
ment), terrorism, WMD proliferation, illegal change of government, governance of
resources, and protection of civilians.2

Targeted sanctions differ from comprehensive sanctions in that they are discriminat-
ing policy measures focused on specific individuals, entities, sectors, and/or regions.
Asset freezes, travel, or visa restrictions are targeted on individuals, firms, political
parties or regimes, and/or non-State actors; sectoral sanctions entail arms embargoes,
restrictions on economic sectors such as finance or transportation, as well as commod-
ities such as diamonds, timber, oil, charcoal, and luxury goods; and finally, specific
regions of a country (as in Darfur in western Sudan) or a subregional territory can also
be subject to sanctions. The most frequently utilized sanctions include arms embargoes,
and financial and travel measures. As seen in Figure 3.1, sanctions can be thought of on
a continuum, with the most targeted on one end, and the least targeted (or comprehen-
sive) on the other. The variation from one end to the other is based on how
discriminating the measures are.

2 These categories are based on the methodology adopted by the Targeted Sanctions
Consortium (TSC) which assessed the impact and effectiveness of UN sanctions, and reflects the
research of the TSC, co-directed by Thomas Biersteker, The Graduate Institute, Geneva, and the
author. Commenced in 2009, the TSC was an international research consortium of more than 50
scholars and policy practitioners worldwide conducting analysis of the impacts and effectiveness
of UN targeted sanctions. The TSC assembled two new databases – one qualitative and one
quantitative – on the full universe of UN targeted sanctions regimes over the past 25 years,
introducing new conceptual and methodological innovations, and applying them to the new data.
See Targeted Sanctions. The databases are available at: <http://graduateinstitute.ch/home/
research/centresandprogrammes/international-governance/research-projects/UN_Targeted_Sanctions/
targeted-sanctions-consortium-da.html>.

Individual/Entity targeted sanctions (eg travel ban, assets freeze; most discriminating)  
  
Diplomatic sanctions (only one sector of government directly affected) 
  
Arms embargoes or proliferation-related goods (largely limited impact on fighting forces or security sector) 
  
Commodity sanctions other than oil (eg diamonds, timber, charcoal; tend to affect some regions disproportionately)  
  
Transportation sanctions (eg aviation or shipping ban; can affect much of a population) 
  
Core economic sector sanctions (eg oil and financial sector sanctions; affect the broader  population and therefore 
 are the least discriminating of targeted sanctions) 
  
  
Comprehensive sanctions (non-discriminating)   

Source: Targeted Sanctions, p. 27.

Figure 3.1 Types of targeted sanctions: degrees of discrimination (or relative
“comprehensiveness”)
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Targeted sanctions attempt to deny targets the means to wage conflict or otherwise
threaten international peace and security, while minimizing the impact on innocent
civilians and the population as a whole. And while not imposed indiscriminately on an
entire population, targeted sanctions can and do have unintended consequences.3

For the past two decades, the Security Council has utilized sanctions with increased
frequency. Table 3.1 provides an overview of all targeted sanctions imposed by the UN
from 1990 to 2016.

As of November 2016, the UN maintained 13 sanctions regimes – 11 country-based
regimes against Iraq, Somalia/Eritrea, Sudan, the Democratic People’s Republic of
Congo (DRC), the Democratic People’s Republic of Korea (DPRK), Libya, Guinea-
Bissau, the Central African Republic, Yemen, and South Sudan, as well as sanctions
against Al Qaeda/ISIL and globally affiliated groups, the Taliban, and individuals
suspected of involvement in the February14, 2005 bombing in Beirut that killed
then-Lebanese Prime Minister Rafik Hariri.4

While more than one-third (five of 13) of the current UN sanctions regimes remain
focused on armed conflict and peacebuilding objectives in African countries, sanctions
focused on the threat of terrorism (Al Qaeda/ISIL and the Taliban) and the threat of
nuclear proliferation (Iran until January 2016, and North Korea) have received a
disproportionate share of the Security Council’s attention and resources.5 In part, this

3 For a discussion of unintended consequences of targeted sanctions, see chapter 9 by
Mikael Eriksson, in Targeted Sanctions. A consequence that has received significant attention
concerns the implications of the Security Council designations for due process and human
rights considerations (see the chapter by Kimberly Prost in this volume). Another relates to
over-compliance with sanctions, especially by private sector actors, confused by differing
unilateral, regional, and UN sanctions, or generally risk-averse and aiming to minimize
implementation costs. This can lead to foregoing legitimate business with entities not subject to
UN sanctions, or even all business with a particular country. “Derisking,” whereby financial
institutions concerned about compliance costs or risks of enforcement actions for inadvertent
violations exit customer relationships, has had significant effects on various countries and
groups such as nonprofits and money service businesses. See Justine Walker, Humanitarian
Impact of Syria-Related Unilateral Restrictive Measures, 16 May 2016 <https://theintercept.
com/document/2016/09/28/humanitarian-impact-of-syria-related-unilateral-restrictive-measures/>.

4 UN Security Council Resolution 1636 authorized sanctions against any individuals
involved in the 2005 assassination of Lebanese Prime Minister Rafik Hariri, but no designations
have ever been made.

5 As of 2014, the 15 sanctions committees at the time were supported by 65 experts
working on 12 expert groups at a price tag of about $32 million dollars a year. (Deputy
Secretary-General Jan Eliasson, remarks on May 28, 2014, High-Level Review of UN Sanctions,
New York <http://webtv.un.org/watch/briefing-on-high-level-review-of-united-nations-sanctions/
3593626070001>). A 2010 study of UN expert panels contains information indicative of an
imbalance – funding for expert panels for all African sanctions regimes totaled $6.8 million in
2010–2011, while funding for the terrorism and WMD sanctions-related committees (including
the non-sanction 1373 and 1540 committees), totaled $19.7 million (the latter does not include
funding for the Iran expert panel, which was established at the end of 2010). See Alix Boucher,
UN Panels of Experts and UN Peace Operations: Exploiting Synergies for Peacebuilding
(Washington, DC: Stimson Center, September 2010) <https://www.stimson.org/content/un-
panels-experts-and-un-peace-operations-0>.
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reflects greater consensus among the permanent Council members on “hard” security
issues in which core national interests coincide.

The international community generally employs sanctions to achieve three strategic
purposes: (1) to coerce targets into changing policies or behavior (the most widely
perceived goal of sanctions); (2) to constrain targets’ access to resources needed to
engage in proscribed activities; and (3) to signal violation of an international norm and
stigmatize targets for the violation.6 Such purposes are not mutually exclusive; indeed
they are often simultaneous and most sanctions have multiple objectives. For example,
nonproliferation sanctions against Iran and the DPRK attempted to change the regimes’
behavior and to stigmatize their violations of nonproliferation norms, but primarily
focus on constraining access to goods, technology, and finance that could assist WMD
programs. All UN sanctions address threats to international peace and security and
involve signaling or stigmatizing in some manner. Although the three purposes can be
interrelated, each operates through different mechanisms and evaluations of sanctions’
effectiveness, thus, must be made separately for each sanction purpose present.
Notwithstanding the multiple purposes of sanctions, however, much of the popular
discourse surrounding sanctions remains fixated on the coercive aspect, often to the
exclusion of the other purposes. Public commentary, frequently focused on whether
sanctions “work” in forcing a change of behavior, fail to understand and appreciate the
important constraining and signaling functions of UN sanctions.

2. EVOLUTION FROM COMPREHENSIVE TO TARGETED
SANCTIONS7

With more than two decades of experience with targeted sanctions, the Security
Council and its sanctions committees have proven remarkably adept in refining these
measures. Significant institutional learning – based in part on external reform initiatives
by “Friends of the Council,”8 together with greater emphasis on the importance of
implementation and enforcement of sanctions measures (through the Greek Initiative,

6 The characterization of three primary purposes of sanctions is based on the TSC’s
methodology, as it adapted the typology of Francesco Giumelli, in Coercing, Constraining, and
Signalling: Explaining and Understanding International Sanctions After the End of the Cold War
(Colchester: European Consortium for Political Research Press 2011).

7 Much of this section is based on previously published collaborative research on sanctions
reform processes, as contained in: Thomas J. Biersteker, Sue E. Eckert, Aaron Halegua and Peter
Romaniuk, “Consensus from the Bottom Up? Assessing the Influence of the Sanctions Reform
Processes,” in Peter Wallensteen and Carina Staibano (eds), International Sanctions: Between
Words and Wars in the Global System (Abingdon: Taylor & Francis 2005).

8 Sponsored by the Swiss, German, and Swedish governments respectively, the Interlaken,
Bonn-Berlin, and Stockholm processes provided practical guidelines for improving the design,
implementation, enforcement, and monitoring of targeted sanctions at both the UN level and the
national levels. The common approach in each of these initiatives is the focus on “technical”
issues regarding targeted sanctions implementation, rather than the policy or “political will”
question surrounding UN sanctions. For a summary of the three processes, see <http://
www.watsoninstitute.org/tfs/CD/sanc.html>.
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and the High Level Review (HLR) of UN Sanctions) – has resulted in greater
formalization of UN sanctions.

Innovations in the design and implementation of UN sanctions have resulted in UN
resolutions and committees overseeing sanctions utilizing more systematic procedures,
common guidelines and definitions, standardized humanitarian exemptions, and panels
of experts to monitor sanctions compliance. This formalization of sanctions procedures
represents important institutional and procedural enhancements in the working methods
of the Security Council and development of the sanctions tool, and has helped make the
application of UN sanctions more consistent over time.

With the rejection of comprehensive sanctions against Iraq, the 1990s saw increased
focus on sanctions to be directed against the individuals responsible for reprehensible
policies and the elites who benefit from and support them. Acknowledging the
importance of this approach, the governments of Switzerland, Germany, and Sweden
took the lead in understanding and refining the design and implementation of targeted
sanctions. Through the three sanctions reform processes they sponsored – the Inter-
laken, Bonn-Berlin, and Stockholm Processes, respectively – these governments
brought together practitioners, experts, and academics to consider targeted financial
sanctions, travel and aviation bans, arms embargoes, and implementation issues in
depth. As a result of these initiatives a range of specific recommendations for imposing
and administering targeted sanctions were advanced, furthering the normative shift
away from comprehensive sanctions. These initiatives influenced both the policy and
practice of sanctions imposed by the Security Council, promoting, for example,
procedures for the listing and de-listing of targets, exemptions, and Member State
reporting practices.

2.1 The Interlaken Process

In March 1998 and 1999, the Swiss government convened experts to explore ways of
making UN financial sanctions more effective. Interlaken I focused on the specific
technical requirements of financial sanctions, identifying preconditions for targeted
sanctions to be effective: clear identification of the target, ability to identify and control
financial flows, and the strengthening of the sanctions instrument. There was a need for
analysis regarding the vulnerability of targeted governments and elites; success of
targeting depends to a large extent on the characteristics of the targeted country. In
addition, a clear delineation of parties covered by the sanctions, as well as the nature of
the sanctions (extending to all financial assets, including property, or just blocking
financial transactions) was necessary. Participants also noted that speed and discretion
in determining targets and the specific sanctions – which are often difficult to
accomplish in a multilateral setting – are critical to success.

Interlaken II further developed recommendations on the technical aspects of targeting
but, most importantly, addressed issues arising from differences in implementation of
financial sanctions among States. Many Member States lacked the legal authority
necessary to implement Security Council resolutions, and even among those with such
capacity, variation existed in implementation and enforcement – undercutting the
overall effectiveness of UN sanctions. Basic elements required for national implemen-
tation were explored, and a model law developed enabling States to implement

The evolution and effectiveness of UN targeted sanctions 59



UN-authorized targeted financial sanctions quickly, fully, and consistently. To promote
more uniform implementation across Member States, common definitions of terms
(such as “assets” and “to freeze”) and standardized text or building blocks of language
were developed, such that the Security Council could draw upon these in drafting
sanctions resolutions. Overall, the Interlaken seminars concluded that targeted financial
sanctions are technically feasible, but that concrete measures at the national and
international level are necessary for the instrument to be developed more fully and
made effective.9

2.2 The Bonn-Berlin Process

Following the Interlaken Process model, the German Foreign Office, in cooperation
with the United Nations Secretariat and Bonn International Center for Conversion, led
the examination of travel bans, aviation sanctions, and arms embargoes.10 These
measures, like the targeted financial sanctions in conjunction with which they are often
used, can also be tailored to target certain groups, economic sectors, or individuals. To
explore ways of improving such sanctions, the First Expert Seminar in Bonn in
November 1999 brought together experts to: analyze the deficiencies of the concerned
sanctions, noting weaknesses at the UN level and implementation problems on the
ground; propose ways to enhance effectiveness of arms embargoes and travel and
aviation bans; and select proposals for more in-depth examination by expert working
groups. The groups focused on: developing model resolutions and proposals for the
national implementation of travel and aviation sanctions; ways to make arms embar-
goes more effective “on the ground;” developing model text for Security Council
resolutions on arms embargoes; and ways to improve monitoring and enforcement of
arms embargoes at the UN level.

2.3 The Stockholm Process

Recognizing the continued need to refine targeted sanctions to maximize their
effectiveness, the Swedish government continued the sanctions initiatives with the
Stockholm Process, conducted in cooperation with the UN Secretariat and Uppsala
University’s Department of Peace and Conflict Research.11 Some 120 experts focused
on implementation of sanctions at the UN and Member State levels, both of which are
essential for targeted sanctions to work. Working groups advanced recommendations to

9 To consolidate the contributions of the Interlaken Process, the Watson Institute developed
a manual for practitioners; Targeted Financial Sanctions: A Manual for Design and Implemen-
tation (2001) provides draft language for Security Council resolutions imposing targeted
financial sanctions and identifies “best practices” for the implementation of those measures at
the national level, available at <http://www.watsoninstitute.org/pub/TFS.pdf>.

10 Bonn International Center for Conversion, Design and Implementation of Arms Embar-
goes and Travel and Aviation related Sanctions: Results of the ‘Bonn-Berlin Process’ at
<http://www.watsoninstitute.org/tfs/CD/booklet_sanctions.pdf>.

11 Peter Wallensteen, Carina Staibano, and Mikael Eriksson (eds), Making Targeted Sanc-
tions Effective: Guidelines for the Implementation of UN Policy Options, at <http://pcr.uu.se/
digitalAssets/173/173853_1final_report_complete.pdf>.
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strengthen the role of the UN Secretariat, design sanctions with implementation in
mind, monitor and enforce sanctions, and implement sanctions at the national level.
The importance of capacity building and training programs was emphasized. The
specific issue of targeting and how to overcome evasion of sanctions was also
discussed; the need for accurate targeting and procedures to maintain an up-to-date
target list was noted.

The sanctions reforms initiatives of the Swiss, German, and Swedish governments
had demonstrable effects in formalizing UN policy and practices, and further reinforced
the normative shift away from comprehensive sanctions.

2.4 Greek Initiative12

Building on previous sanctions reform initiatives, the Greek government, during its
term on the Security Council in 2005–2006, chaired the “Informal Working Group on
General Issues of Sanctions,” a year-long effort to develop recommendations to
improve the effectiveness of UN sanctions. The working group published its report in
December 2006, providing detailed recommendations to improve UN monitoring and
enforcement, and methodological standards for panels of experts, among other practical
suggestions to enhance implementation of targeted sanctions at the UN level.

2.5 High Level Review of UN Sanctions

As the focus of UN sanctions narrowed to target specific individuals, entities, goods,
and services, new issues associated with targeted sanctions arose – the need to ensure
that UN sanctions are reconciled with the rule of law, in particular respect for due
process and human rights;13 greater reliance on the private sector for complying with
sanctions measures; and the complexity related to the expansion of sanctions
implementation actors, instruments, and mandates. These institutional dynamics
reflected the need for the Security Council, the Secretariat and UN agencies, Member
States, and related international actors and bodies to adapt continually to the intricacies
of new threats to international peace and security. As a result of continuing challenges,
a group of five Member States initiated a new sanctions review from May 2014 to
November 2015.

The HLR of UN Sanctions included dozens of workshops, consultations, and other
dialogue involving more than 70 Member States, the Secretariat, and representatives of

12 UN Document S/2006/997, Report of the Informal Working Group on General Issues of
Sanctions, December 18, 2006, at <http://www.un.org/en/ga/search/view_doc.asp?symbol=S/
2006/997>. Greece also sponsored a symposium, ‘Enhancing the Implementation of UN
Security Council Sanctions’ in 2007 (see <http://www.un.org/ga/search/view_doc.asp?symbol=S/
2007/734&referer=http://www.comcapint.com/links.html&Lang=E>).

13 For more information on due process issues associated with UN sanctions, see the
‘Watson Reports’ at <http://watsoninstitute.org/pub/Strengthening_Targeted_Sanctions.pdf>,
<http://www.watsoninstitute.org/pub/2009_10_targeted_sanctions.pdf>, and <http://www.watson
institute.org/pub/Watson%20Report%20Update%2012_12.pdf>.
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international organizations and companies.14 Sponsored by Australia, Finland, Ger-
many, Greece, and Sweden, the HLR, comprised of three working groups, developed
150 recommendations to improve and further refine sanctions and their implementation
to better protect nations and victim communities, enhance the preventive benefits of
sanctions, and shape targeted measures with even greater precision. As many partici-
pants of the HLR observed, enhancing sanctions implementation practices must be an
ongoing, shared responsibility led by Member States; sanctions are part of broader
conflict resolution policies whose effectiveness depends on the political will, skills, and
capacities of Member States and the private sector.

The most recent manifestation of “Friends’ initiatives” to shape and enhance the
sanctions tool, the HLR, highlighted the importance of: technical assistance and
capacity building to support implementation; problems of “over-compliance,” where
private sector actors close off legitimate financial channels, including to humanitarian
organizations, because they fear the risks of non-compliance; enhanced information
sharing among sanctions monitoring groups, humanitarian investigators, and service
providers; breaking down existing “stovepipes” of information and discussion both
within the UN and between the UN and related organizations and institutions;
continuing to enhance the fairness and transparency of sanctions procedures to address
human rights and due process and extending the Ombudsperson mechanism to all
sanctions regimes; addressing new challenges such as the use of digital technologies
and the Internet for propagating hate speech, raising funds, and recruiting mercenaries.

Collectively, these reform initiatives, which have assisted in the refinement of UN
targeted sanctions, are also emblematic of the need for the UN to continually work to
adapt the instrument to meet new challenges to international peace and security. The
continued utility of targeted sanctions depends on the ability of States to effectively
implement them, and of the UN to effectively monitor and enforce them.

3. ASSESSING THE EFFECTIVENESS OF UN TARGETED
SANCTIONS15

The Targeted Sanction Consortium was formed in 2009 to analyze systematically the
impact and effectiveness of UN targeted sanctions. Comprised of more than 50 scholars
and policy practitioners from around the world, the TSC began with different research
teams studying each of the UN targeted sanctions regimes. The case studies were
analyzed comparatively, with the construction of two new qualitative and quantitative
databases.16

14 Information on the High Level Review of UN Sanctions, as well as the concluding report,
Compendium of the High Level Review on UN Sanctions, available at <http://www.hlr-
unsanctions.org/>.

15 This section is taken from Targeted Sanctions, chapter 2, ‘Thinking about United Nations
Targeted Sanctions.’

16 TSC databases are available at <http://graduateinstitute.ch/home/research/centres
andprogrammes/international-governance/research-projects/UN_Targeted_Sanctions/targeted-
sanctions-consortium-da.html>.
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The TSC databases include the entire universe of UN targeted sanctions imposed
since 1991, or 23 different country regimes broken down into 63 case episodes for
comparative analysis. Sanctions episodes, then, not sanctions country cases, were the
core unit of analysis; episodes are defined as periods in which the sanctions regime
remains stable in terms of purposes, types, targets, and context, which enables a more
accurate evaluation of the different measures taken by the Security Council to achieve
its purposes over time. All individual episodes were coded for 296 variables relevant to
various issues ranging from measures of political will in the Security Council to the
different evasion tactics used by targets, unintended consequences, and relationship
with other policy instruments.

As noted previously, the TSC also includes the important innovation of assessing
effectiveness related to multiple, often simultaneous objectives of sanctions: (1) coerce
a change of behavior; (2) constrain access to essential resources (arms, finance,
proliferation goods, natural resources, etc.); and (3) signal/stigmatize violations of
international norms.

A number of important findings have resulted from the TSC dataset.
Targeted sanctions are used by the UN Security Council to address a variety of

threats to international peace and security – from demanding the extradition of criminal
suspects to the support of regional peacemaking efforts, to countering nuclear prolifer-
ation or terrorism. Table 3.2 lists the general categories of objectives promoted through
the application of UN sanctions, and the frequency of use.

To date, more than half (59 percent) of the UN targeted sanctions episodes have
sought to address problems associated with armed conflict – cease hostilities, engage in
the negotiation of a peace settlement, enforce a peace agreement, and respect human
rights. Countering terrorism has also been an important objective of UN targeted
sanctions since 1992 – accounting for 14 percent of the cases of targeted sanctions
episodes. Supporting democracy, often through the restoration of an elected govern-
ment, similarly represents a goal in about 10 percent of the cases, from the effort to
restore the Aristide regime in Haiti in the early 1990s to the response to the military
coup in Guinea-Bissau in 2012, including in the interim specific episodes in Sierra
Leone and Côte d’Ivoire.

Since 2006, UN sanctions have been used to address nuclear proliferation threat,
targeted at Iran and the DPRK; these constitute about 11 percent of the episodes in
which the UN has imposed targeted sanctions. The remaining cases (7 percent) refer to
the application of targeted sanctions for three different objectives: support of judicial
process (eg following the Hariri assassination in Lebanon (2005)); support for better
governance of natural resources in Liberia (2006); and the protection of civilians under
Responsibility to Protect (R2P) in Libya (2011).

Other objectives have also been included as part of the rationale for the imposition of
UN targeted sanctions. Human rights concerns are routinely invoked, though never as
the primary objective, and occasionally the provision of humanitarian relief and the
establishment of new laws and institutions for the management of resources have also
been included in resolutions as additional rationales for sanctions regimes.
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Table 3.2 Objectives of UN targeted sanctions

Objectives Objective Primary objective
Frequency % Frequency %

Armed conflict 42 67 37 59
Cease hostilities 31 49 – –
Peace enforcement 31 49 – –
Support peace building 10 16 – –
Negotiation of peace agreement 8 13 – –

Human rights 22 35 0 0
Democracy support 17 27 6 10
Counter-terrorism 15 24 9 14
Good governance 8 13 1 2
Support judicial process 6 10 1 2
Non-proliferation 7 11 7 11
Support humanitarian efforts 4 6 0 0
Protect population under R2P 2 3 2 3

Note: Percentage calculated from valid cases only, non-applicable and missing data excluded.

UN sanctions nearly always are utilized in conjunction with other policy instruments,
the range and frequency of which are indicated in Table 3.3. Never used in isolation,
targeted sanctions are usually accompanied by diplomatic and mediation efforts (97
percent) and often used together with peacekeeping (62 percent) and the threat or use
of force (62 percent). They are also almost always accompanied by regional and
unilateral sanctions (90 percent), which often precede UN action (70 percent).

Effective sanctions episodes are associated with the application of at least three types
of targeted measures, of which the most common combination entails an arms
embargo, travel ban, and asset freeze (these occur in almost half of the cases and
two-thirds of the effective cases). Commodity sanctions, which are employed primarily
in situations of armed conflict, also tend to be highly effective. Sanctions are also
generally more effective in later stages of conflict (peace maintenance and peace
building) and when the UN takes sides (typically in favor of a government against a
non-State actor). Secondary sanctions on other countries, although applied relatively
infrequently (in only two sanctions country regimes), also appear to be highly effective.

Although the purposes of sanctions vary, the Security Council remains primarily
focused on coercion, which was its primary purpose in 56 percent of the cases,
compared to 41 percent for constraint and 3 percent for signaling. Sanctions achieved
their principal purpose in 19 percent of the cases.

Table 3.4 presents the distribution of sanctions effectiveness, as measured by the
TSC, demonstrating that sanctions were effective in coercing 10 percent of the time,
but nearly three times more effective in constraining and signaling – in 27 percent of
the cases, suggesting that the Security Council should consider designing and imposing
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Table 3.3 Other policy instruments employed with UN targeted sanctions

Other policy instruments Frequency %

Diplomacy (pressure and/or negotiations) 61 97

Legal tribunals 29 46

ICC/ICJ 14 22

Special courts and tribunals 19 30

Peacekeeping operations 39 62

Threat of use of force 16 25

Use of force 33 52

Limited strikes and operations 18 29

Robust military force 22 35

No-fly zone 1 2

Naval blockade 2 3

Covert 7 11

Cyber-sabotage 4 6

Targeted assassinations 7 11

DDR/SSR 27 43

Table 3.4 Sanctions effectiveness distribution

Effective
(%)

Mixed
(%)

Ineffective
(%)

Coerce 10 10 80
Constrain 27 17 56
Signal 27 29 44

sanctions for purposes other than coercion to enhance effectiveness. Weighing all three
purposes equally, sanctions were effective in 22 percent of the cases.

Effectiveness as related to different objectives of Security Council sanctions yields
interesting results. Table 3.5 presents the effectiveness of sanctions according to the
UN’s seven primary objectives.

In coercing, sanctions were effective in countering terrorism and armed conflict only
14 percent of the time. Sanctions intended to constrain proved effective in two-thirds
(67 percent) of episodes to counter terrorism, one-third (33 percent) in episodes related
to “democracy support” (restoring constitutionally elected governments or supporting
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transitional governments such as Haiti, Sierra Leone, Côte d’Ivoire, and Guinea-
Bissau), and only one-fifth (22 percent) in cases of armed conflict.17

In terms of signaling, sanctions were effective in two-thirds (67 percent) of episodes
for democracy support, 27 percent in cases of armed conflict, and only 11 percent of
counterterrorism cases.

Interestingly, UN sanctions have not been effective in coercing, constraining, or
signaling in any nonproliferation episodes.

Table 3.5 Effectiveness by primary objective

Main objective Coerce
(%)

Constrain
(%)

Signal
(%)

Non-proliferation 0/7 0 0/7 0 0/7 0
Counterterror-
ism

1/7 14 4/6 67 1/9 11

Armed conflict 4/28 14 8/37 22 10/37 27
Democracy
support

0/5 0 2/6 33 4/6 67

Good governance N/A N/A 1/1 100 1/1 100
R2P 0/2 0 1/2 50 1/2 50
Support judicial
process

0/1 0 0/0 N/A 0/1 0

TOTAL 5/50 10 16/59 27 17/63 27

4. UN SANCTIONS MOVING FORWARD

Most UN targeted sanctions over the past 20 years have remained relatively targeted.
With the exception of Libya in 2011, the UN had not implemented broad sectoral
sanctions on any country since it imposed oil import sanctions on Sierra Leone in 1998.
Financial sector sanctions against Libya, though understandable given the context (both
the urgency of the situation and the degree of the Qaddafi family direct control over
and access to central government finances), were relatively undiscriminating and
resulted in greater impact on the Libyan economy and a broader segment of population.
The sanctions targeting the Central Bank and the Libyan National Oil Corporation had
broad impacts and nearly caused significant humanitarian consequences. However, that
trend may be reversing with recent action by the Security Council.

In an effort to cut off finances for ISIL, UNSCR 2199, adopted in March 2015,
affirmed that the direct and indirect trade in oil and refined oil products, modular
refineries, and related materials are prohibited. Expanding sanctions to include the oil

17 In cases of R2P, constraining sanctions were effective in 50% of the cases, but the sample
contains only two episodes. Likewise, good governance sanctions for constraint were effective
100% but are limited to one case.
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sector is significantly less discriminating (as evinced by Figure 3.1) and is likely to
have a far greater effect on the population as a whole.

Moreover, sanctions adopted in March 2016 against the DPRK contain sweeping
new measures that potentially have a much broader impact beyond the Kim Jong Un
regime. Intended to cripple parts of the North Korean economy related to its nuclear
and ballistic missile programs, the provisions of UNSCR 2270 ban: exports from the
DPRK of coal, iron, iron ore, gold, titanium ore, vanadium ore, and rare earth minerals
(unless such transactions are determined to be “exclusively for livelihood purposes”);
transfers of aviation fuel, including rocket fuel to the DPRK; all public or private
financial support for trade with the DPRK, including export credits, guarantees, and
insurance (if such support could contribute to the DPRK’s nuclear or ballistic missile
programs or other activities); and specialized teaching or training for DPRK nationals
in fields such as advanced physics, aerospace engineering, and advanced computer
simulation that could contribute to the DPRK’s proliferation-sensitive activities. The
resolution also requires Member States to close existing representative (diplomatic)
offices, subsidiaries, or banking accounts in the DPRK, and to inspect all planes and
ships carrying North Korean imports and exports. According to then-US Permanent
Representative to the United Nations Ambassador Samantha Power, the measures
represent the “toughest and most comprehensive sanctions ever imposed on North
Korea … There are measures in this package of sanctions that have never been done in
the whole history of the UN. So, for starters, we have turned the dial up not just a
notch, but many, many, many, many notches.”18

Some groups have expressed concern for the potential humanitarian impact of these
new measures on the population of North Korea, recalling the history of sanctions
against Iraq.19 This new-found desire of the Security Council to impose broader
sanctions, a “recomprehensivization” of sanctions, may in part result from the “lessons”
of the sanctions against Iran, which are widely credited with bringing Iran back to the
negotiating table. However, the Joint Comprehensive Plan of Action limiting Iranian
nuclear activities in exchange for sanctions relief was not due to UN targeted sanctions,
but rather resulted from the coordinated sanctions of the US, European Union, and
other like-minded States, which went well beyond UN targeted sanctions. In particular,
the 2012 EU sanctions on the financial and oil sectors were the most “crippling” on the
Iranian economy. Recent discourse as to how “sanctions worked” in the case of Iran,
however, may portend a new path for UN sanctions, one which departs from past
lessons regarding the dangers of overly broad measures and represents a retreat from
individualized sanctions, with the pendulum swinging back toward more comprehen-
sive measures.

18 <http://www.pbs.org/newshour/bb/what-are-the-impacts-of-the-uns-north-korean-sanctions/>.
19 Carla Stea, North Korea, “Genocide by Sanctions”: UN Double Standards Pertaining to

Sanctions and their Devastating Social Impacts, at <http://www.globalresearch.ca/north-korea-
un-double-standards-pertaining-to-sanctions-and-their-devastating-social-impacts/5364484>.
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5. CONCLUSION

As noted in the introduction to this volume, a fundamental challenge to the future of
UN targeted sanctions is largely a product of its own making. The shift to individual-
ization of sanctions, an innovation of the Security Council in the early 1990s, occurred
with little or no consideration of individual rights or how individuals might appeal their
designations.

The significant expansion of the lists of targets, especially of individuals designated
as associated with Al Qaida by the 1267 sanctions committee during late 2001 and
early 2002 (resulting in hundreds of designations) was contested in courts worldwide,
but particularly in Europe and the US, resulting in serious challenges to the legitimacy
and credibility of UN sanctions.

While the Security Council has made consistent (albeit reluctant) improvements to
due process procedures for designated individuals over the past decade (including
creation of the Office of the Ombudsperson), important legal challenges persist. The
longer-term repercussions of these challenges (eg Kadi’s success in the European Court
of Justice in 2013, and the 2014 Yusif and al-Ghabra cases before the General Court)
potentially have profound implications for the future use of individual designations. If
countries or regions begin selectively to implement UN Security Council sanctions, it
could lead to an unraveling of the instrument on a global level. While most legal
challenges presently relate to EU autonomous sanctions, the precedents established in
Europe could affect individual targeting more generally. The attempt to minimize the
risk of future litigation by targeting classes of activity, rather than individuals, may also
result in broader sanctions, reinforcing the trend toward more comprehensive measures
discussed above.

Procedures afforded by the Ombudsperson for the ISIL/Al Qaida designees have
been effective in providing an equivalent level of effective remedy in addressing due
process concerns, and should be extended to other UN country sanctions regimes. The
denial of individual rights is fundamentally the same across different regimes.

The UN Security Council was designed to deal with crises, most of which have a
conceivable end point or resolution. The evolution of individual targeting and signifi-
cant expansion by the Council in the 267 sanctions regime was understandable,
particularly immediately following the attacks of September 11, 2001. But the current
1267 sanctions regime has evolved into the realm of the permanent exception.
Open-ended asset freezes, with no termination of the ongoing conflict in sight, have
created a situation in which temporary measures taken at a moment of exception have
become de facto permanent confiscations.

The scope of the terrorism problem, with an expanding geographical reach including
listings associated with Boko Harem in Nigeria, al Shabaab in Somalia and Kenya, and
ISIL and ANF operating in Iraq and Syria, will not contract for the foreseeable future.
For this reason, alternative ideas concerning the freezing of assets of individuals
supporting acts of terrorism should be pursued, including perhaps a separate body
rather than the Security Council sanctions committee (which after all, is not a policing
body). A subsidiary body or a separate agency, perhaps modeled in part after the
International Atomic Energy Agency (IAEA) or the Organisation for the Prohibition of
Chemical Weapons (OPCW), could address what, in effect, is an ongoing problem and
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more effectively handle due process concerns related to the individualization of
sanctions, as well as targeting and sensitive information, while potentially being both
more accessible and accountable for its decisions.

Terrorism sanctions continually evolve – both the purpose of the sanctions and the
measures have changed over time. Originally, the objective was to compel the Taliban
to hand over Osama bin Laden (change behavior), but now the aim is primarily to
constrain resources (money, travel, arms) to ISIL and Al Qaeada and associated groups.

Al Qaeda and associated groups (ISIL and ANF) pose immediate and long-term
threats to the Middle East and beyond. While the groups differ on priorities they
subscribe to the underlying goals of the Al Qaeda movement, namely to change the
existing political order in the Middle East through terrorist violence, to establish an
Islamic State and to expel foreign influence from Iraq and Syria. A more sophisticated
use of information technologies and social media for propaganda, recruitment, and
fundraising has increased the flow of international recruits. And there are different
ways of raising revenues based on control of territory, including taxes/rent, extortion
(kidnapping for ransom) and sale of oil and control of cash houses. These might all
merit different responses.

In addition, new types of sanctions need to be explored. While there is currently no
consensus about new threats, greater attention has focused on sanctions against
promoters of gender-based and sexual violence, the recruitment and other abuses of
children in conflict, or those responsible for the illegal exploitation of natural resources,
wildlife, or oil resources. As noted by the HLR, continuing breaches of peace and
security demand new approaches. Circumstances requiring more concerted consider-
ation include issues related to women and children, natural resources, and use of the
Internet and digital technologies. Challenges stemming from corruption, the nexus
between terrorists and organized crime elements resulting in illicit financial flows that
fund conflict, use of the Internet for propagating hate speech and supporting terrorism,
and the phenomena of foreign fighters, cyber security, and trafficking of wildlife and
products deserve consideration as to how sanctions might be applied more to tackle
these current and emerging issues.20

Notwithstanding the mixed record of effectiveness of UN sanctions, the fact remains
that sanctions are one of the few tools of the international community to promote
international peace and security, short of the use of force. Sanctions will continue as an
essential component of the UN Security Council’s response to international threats.

20 The Security Council declared that Ebola was a threat to international peace and security
(resolution 2177 (2014)) in which case obstruction of medical and humanitarian aid could be
subject to sanctions. In PRST/2014/23 (November 19, 2014) the Security Council “[expressed]
its determination to consider listing pursuant to resolution 2161 (2014) individuals, groups,
undertakings and entities associated with Al-Qaida who are financing, arming, planning, or
recruiting for them, or otherwise supporting their acts or activities, including through infor-
mation and communications technologies, such as the internet, social media, or any other
means.”
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4. UN sanctions and counter-terrorism strategies:
moving towards thematic sanctions against
individuals?
Lisa Ginsborg

1. INTRODUCTION

The UN counter-terrorism regimes present some of the most innovative features in the
transformation of UN sanctions regimes from more traditional diplomatic tools to law
enforcement tools, and in the move towards individualization and formalization, as
understood in the current context. The post-9/11 innovations in the Security Council’s
counter-terrorist practice point in the direction of a metamorphosis in the functions of
the Security Council, from a body addressing security threats to a body developing a
criminal and security policy with both quasi-judicial and legislative functions. In the
process, the counter-terrorism sanctions have, in many respects, taken the trends in
individualization and formalization of UN sanctions (at least in a procedural sense)
furthest.

‘Individualization’, which resulted from the move towards ‘targeted sanctions’
focusing on individuals as a proxy for governments, started well before the 1267
counter-terrorism sanctions were adopted in 1999.1 However, in the post-9/11 context
the individualization of sanctions was taken to its perhaps inevitable consequence of
being delinked from a given State or territory. The effectiveness of individual sanctions
tied to a global counter-terrorist list may be questioned as a result, while in its most
recent evolution a partial return to more traditional territorial sanctions may also be
under way.

In turn, individualization has resulted in an ever-increasing process of procedural
formalization of the counter-terrorism sanctions regime as a direct result of indirect
legal challenges brought by individuals in response to violations of their human rights
resulting from the sanctioning measures. In the current move towards expanding rather
than narrowing the targets of the counter-terrorism sanctions to a growing number of
more or less interrelated terrorist groups, the recently renamed ‘ISIL (Da’esh) and Al
Qaeda Sanctions’ appear to be moving slowly down the path to thematic sanctions
against individuals.2 Substantive formalization also forms an element in this process,
with the development of international legal obligations under the direction of the
Security Council ‘legislative resolutions’ linking more or less directly into the
implementation of the sanctions by States. While the broader normative counter-
terrorist action taken by the Security Council in the aftermath of 9/11 up to the most

1 UNSC Res 1267 (15 October 1999) UN Doc S/RES/1267.
2 See UNSC Res 2253 (17 December 2015) UN Doc S/RES/2253.
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recent action on ‘foreign terrorist fighters’ has been evolving hand in hand with the
counter-terrorism sanctions regime, significant differences remain in their functioning,
individualization and degree of formalization.

The current chapter aims to investigate these trends, both from a historical perspec-
tive and through in-depth analysis of the most recent trends and evolutions in the
sanctions regime. In the current context, the move towards global individual counter-
terrorist sanctions may be a dangerous one, especially while the international com-
munity remains stuck on the definition of international terrorism and the boundaries of
association with a loose and composite terrorist network remain poorly defined. Strict
standards of evidence for listing and delisting, increased openness and cooperation by
States with the Ombudsperson mechanism, as well as a greater focus on compliance
and effectiveness, may go a long way towards greater formalization of the counter-
terrorism sanctions in practice.

2. THE ORIGINAL 1267 SANCTIONS REGIME AND ITS
POST-9/11 MOVE TO INDIVIDUALIZATION

The Al Qaeda sanctions regime has been the sanctions regime established by the
Security Council, which has taken the trend towards individualization furthest in its
scope and resulting consequences. In the context of the Security Council move towards
‘smart sanctions’,3 the 1267 sanctions imposed against the Taliban were just another
example of a Security Council sanctions regime specifically targeted against the
decision-making elite who at the time the resolution was adopted exercised de facto
power in Afghanistan. However, Resolution 1390, adopted by the Security Council on
16 January 2002 under Chapter VII of the UN Charter, further expanded the mandate
and scope of the 1267 sanctions regime, making it both ground breaking and legally
problematic.4

The first most striking element of Resolution 1390, resulting from the historical
circumstances that followed original Resolution 1267 and the Taliban being removed
from power in Afghanistan, is that the sanctions measures were no longer aimed at the
political and/or military leadership in the country, but at a worldwide terrorist
organization/network. Resolution 1390 was ground breaking as it was the first example
of a sanctions resolution without any link to a specific territory or State.5 As is well
known, the 1267 regime thereby became the first and so far the only sanctions regime
administered by the Security Council of global reach.6 The issue of the non-territorial

3 David Cortright and George Lopez, ‘Reforming Sanctions’, in David Malone (ed), The
UN Security Council: From the Cold War to the 21st Century (Lynne Rienner Publishers 2004).

4 UNSC Res 1390 (16 January 2002) UN Doc S/RES/1390.
5 Helen Keller and Andreas Fischer, ‘The UN Anti-terror Sanctions Regime under

Pressure’ (2009) 9 Human Rights Law Review 257; Jane Stromseth, ‘The Security Council’s
Counter-Terrorism Role: Continuity and Innovation’ (2003) 97 American Society of International
Law Proceedings 41.

6 Iain Cameron, ‘UN Targeted Sanctions and the ECHR’ (2003) 72 Nordic Journal of
International Law 159, 164.
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nature of Resolution 1390 and its ground-breaking nature is, however, more subtle than
is commonly understood. Not only was the new category of addressees of global reach,
but the threat to international peace and security to which the Security Council was
responding was solely ‘acts of international terrorism’. For the first time the Security
Council imposed sanctions on individuals solely on the basis of the broad determin-
ation that acts of international terrorism constitute a threat to international peace and
security.7

While Resolution 1390 established that there would be a review of the measures
imposed after 12 months, it also explicitly stated that the measures would then either be
maintained in their current form or strengthened, with the result of remaining in force
indefinitely and becoming a permanent sanctions regime.8 Further, the threat to which
the measures were responding – ‘acts of international terrorism’ – did not help to
provide an end point for the resolution, which could remain in force until the global
threat to which it was responding disappeared.

Hand in hand with the new global nature of the Security Council sanctions under
Resolution 1390 also came their indeterminacy. In the past, the Security Council had
generally ordered sanctions or targeted sanctions against State or government members,
their families, militia leaders or other officials or rebel groups.9 The category of
addressees was significantly widened with Resolution 1390, which included any
individual, group, undertaking and entity associated with Osama bin Laden, Al Qaeda
or the Taliban, located anywhere in the world. While identifying membership and
association with an open-ended terrorist network is complicated by definition, the
power and authority to make such determinations on individual responsibility lay fully
in the hands of the 1267 Sanctions Committee. What is more, it was a power to
continually make such determinations.10 Clear ‘evidential’ differences in identifying a
terrorist network, often based on intelligence material, further stood the 1267 sanctions
regime apart from its predecessors.11

The Al Qaeda Regime thereby took the trend towards individualization to its extreme
consequences and became the first sanctions regime administered by the Security
Council against individuals of global reach. The only real foundation for blacklisting
therefore became the direct or indirect determination by the Security Council that a

7 UNSC Res 748 (31 March 1992) UN Doc S/RES/748 against Libya did already
determine that ‘the suppression of acts of international terrorism, including those in which states
are directly or indirectly involved, is essential for the maintenance of international peace and
security’ (Preamble [4]), however it also explicitly stated ahead of its invocation of Chapter VII
that ‘the failure by the Libyan government to demonstrate by concrete actions its renunciation of
terrorism and in particular its continued failure to respond fully and effectively to the requests in
resolution 731 (1992) constitute a threat to international peace and security’ (Preamble).

8 UNSC Res 1390 (n 4) [3].
9 For a discussion of this, see Bibi van Ginkel, The Practice of the United Nations in

Combating Terrorism from 1946 to 2008: Questions of Legality and Legitimacy (Intersentia
2010).

10 P Gutherie, ‘Security Council Sanctions and the Protection of Individual Rights’ (2004)
60 New York University Global Survey of American Law 491, 495.

11 Iain Cameron, ‘Protecting Legal Rights: On the (In)security of Targeted Sanctions’, in
Peter Wallensteen and Carina Staibano (eds), International Sanctions: Between Word and Wars
in the Global System (Routledge 2005) 190.
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given individual represents a threat to international peace and security and/or that
her/his listing will restore international peace and security.12

If the leading role of the United States in the 1267 listings has by now become
common knowledge,13 the United States’ long-established framework for blacklisting,
where most of the entries on the 1267 list come from directly, also served as the
institutional model for the 1267 sanctions regime.14 In fact the history of US sanctions
saw an evolution that in many ways pre-dated and paralleled that of UN sanctions. Like
the first UN sanctions (and eventually overlapping with them), initially US sanctions
were geographically focused and targeted against a specific country with the aim of
economically isolating that country.15 In line with the movement towards smart
sanctions at the international level, the targets of US sanctions became gradually
‘smarter’,16 and the comprehensive blacklisting practice in the US, targeting not just
government officials but also non-governmental groups, was seen as one of its strengths
when compared with other countries’ unilateral sanctions programmes.17 However,
initially when the US government employed blacklists of individuals and organizations,
these still served as a means of further ensuring economic isolation of a certain
country.18 This changed significantly in 1995, when the US government started to
impose economic sanctions against non-State actors no longer connected to a specific
territory or State,19 first against terrorist groups deemed to threaten the Middle East
peace process,20 and then against narcotics traffickers.21 This type of shift in US

12 Annalisa Ciampi, Sanzioni del Consiglio di Sicurezza e Diritti Umani (Giuffrè Editore
2007) 93.

13 See, for instance, Andrew Hudson, ‘Not a Great Asset: The UN Security Council’s
Counter-Terrorism Regime: Violating Human Rights’ (2007) 25 Berkeley Journal of Inter-
national Law 207; Iain Cameron, Targeted Sanctions and Legal Safeguards (Report to the
Swedish Foreign Office, October 2002) 43 <http://resources.jur.uu.se/repository/5/PDF/staff/
sanctions.pdf>.

14 Peter Fromuth, The European Court of Justice Kadi Decision and the Future of UN
Counterterrorism Sanctions (ASIL Insights, 30 October 2009) <https://www.asil.org/insights/
volume/13/issue/20/european-court-justice-kadi-decision-and-future-un-counterterrorism>.

15 For a historical overview of US sanctions regimes, see Michael Malloy, United States
Economic Sanctions: Theory and Practice (Kluwer Law International 2001).

16 Peter Fitzgerald, ‘Managing “Smart Sanctions” Against Terrorism Wisely’ (2002) 35 New
England Law Review 961.

17 Natalie Reid, Sue Eckert, Jarat Chopra and Thomas Biersteker, ‘Targeted Financial
Sanctions: Harmonizing National Legislation and Regulatory Practices’, in David Cortright and
George Lopez (eds), Smart Sanctions: Targeting Economic Statecraft (Rowman and Littlefield
Publishers 2002) 79, state: ‘Despite the shortcomings of OFAC’s lists, the great advantage in the
agency’s approach is its comprehensiveness, and particularly its inclusion of nongovernmental
groups. If sanctions are to be used to limit the fighting capacity of rampant factions in internal
conflicts the UN is attempting to resolve (like UNITA in Angola – a common kind of scenario
already confronted in the 1990s), targets cannot be limited to government officials. For this
reason the UK’s approach to targeting only “officials or quasi-officials” needs to be refined.’

18 Fitzgerald (n 16) 960.
19 Meghan O’Sullivan, Shrewd Sanctions: Statecraft and State Sponsors of Terrorism

(Brookings Institution Press 2003).
20 Executive Order No. 12,947,60 Fed. Reg. 5079 (23 January 1995).
21 Executive Order No 12,978,60 Fed. Reg. 54,579 (21 October 1995).
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economic sanctions raises a number of questions about the purpose of the blacklists
and their punitive vs preventative nature, which was clearly reproduced in the 1267
sanctions regime.22 As Fitzgerald put it in 1999 relating to increasingly ‘smart’
sanctions of the Office of Foreign Assets Control (OFAC) of the US Department of the
Treasury well before the Security Council moved in the same direction:

The utility and flexibility demonstrated in these programs led the Government to push the
blacklisting tool to its logical conclusion in recent years. In several of the newer programs,
specific parties or organizations are blacklisted arguably without any direct connection to any
particular State or geography whatsoever. In these programs, the blacklist is no longer
employed as a secondary tool, capturing the activities of corporate cloaks or front organ-
izations which might enable a targeted country to avoid the effects of the sanctions, but is
instead employed as the primary tool for achieving the Government’s objectives.23

Therefore, the move by the Security Council towards ‘global sanctions’ in the 1267
post-9/11 blacklists may not come as a surprise in light of the leading role of the
United States in shaping the agenda at the time, and even the 1267 lists themselves.
The transformation that had already taken place in the context of the United States’
long-established sanctions framework, and the procedural concerns that came with their
accumulation of prosecution-like powers,24 were clear precursors of the Security
Council’s approach to terrorist blacklisting after 9/11 – and its procedural deficiencies.

3. PROCEDURAL FORMALIZATION RESULTING FROM
INDIVIDUALIZATION

As a direct result of its individualization, the Al Qaeda sanctions regime has witnessed
a high degree of procedural formalization, understood as the subjection of the sanctions
regime to formal standards of a procedural nature, combined with the introduction of
internal and external review processes. Extensive literature exists on the failure by the
1267 sanctions regime, since 9/11, to guarantee due process rights to individuals and
entities subject to the sanctions.25 Further, a growing body of case law tells the story of

22 See Vanessa Ortblad, ‘Criminal Prosecution in Sheep’s Clothing: the Punitive Effects of
OFAC Freezing Sanctions’ (2008) 98 Journal of Criminal Law and Criminology 1439.

23 Peter Fitzgerald, ‘If Property Rights Were Treated Like Human Rights, They Could
Never Get Away With This: Blacklisting and Due Process in U.S. Economic Sanctions
Programs’ (1999) 51 Hastings Law Journal 46.

24 ibid 107; Robert O’Leary, ‘Improving the Terrorist Sanctions Process’ (2010) 42 New
York University Journal of International Law and Politics 549, 563.

25 For a detailed analysis of the procedural shortcomings in the 1267 sanctions regime also
in relation to the gradual improvements introduced by the Security Council, see for instance
reports by UN Special Rapporteur on the promotion and protection of human rights while
countering terrorism (Martin Scheinin) UN Docs A/61/267, A/63/223 and A/65/258; European
Center for Constitutional and Human Rights, ‘Blacklisted: Targeted sanctions, preemptive
security and fundamental rights’ (December 2010) 10; Maurizio Arcari, ‘Tutela dei Diritti Umani
e Comitato delle Sanzioni ONU’, in Pietro Gargiulo and Maria Vitucci (eds), La Tutela dei
Diritti Umani nella Lotta e nella Guerra al Terrorismo (Editoriale Scientifica 2009); Hudson
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States being held accountable by national and regional courts for their failure to protect
procedural rights in their implementation of the 1267 sanctions.26 The gradual
improvements in this area are evidence of the recognition by the Security Council itself
of the need to provide greater procedural guarantees for individuals and entities listed,
with the 1267 Sanctions Committee – after Resolution 1390 – appearing to have spent
much of its time trying to remedy its rushed post-9/11 steps. Therefore an assessment
of every stage in the evolution of the 1267 sanctions regime and its gradual
improvements in the quest towards guaranteeing due process rights would be anachron-
istic at this time. However, a brief historical overview of the different stages in the
process is useful to understand how the 1267 sanctions regime arrived at its current
form of procedural formalization.

As a direct consequence of its procedural shortcomings as exposed by legal scholars,
international organizations, and national and regional courts, the Al Qaeda sanctions
regime has evolved over the years to meet some core procedural requirements under
international human rights law and has thereby become increasingly formalized in its
procedures. The Security Council itself has committed to ensuring that fair and clear
procedures exist for placing individuals and entities on sanctions lists and for removing
them.27 Reforms to the regime have included incremental improvements for the status
of affected individuals, such as the notification of listed individuals,28 the dissemination
of statements and narrative summaries of reasons for listing, and the mandatory review
of all entries on the list.29 The establishment of the Office of the Ombudsperson
brought about further improvements to the Committee’s procedures for listing and
delisting,30 and the Ombudsperson delisting system has since been improved and
increasingly formalized both by the Security Council and by the Ombudsperson
herself.31 Resolutions 1988 (2011) and 1989 (2011) subsequently split the Al Qaeda
and Taliban sanctions system into two separate regimes, a country-specific regime

(n 13) 213; Christopher Michaelsen, ‘The Security Council’s Al Qaeda and Taliban Sanctions
Regime: “Essential tool” or Increasing Liability for the UN’s Counterterrorism Efforts?’ (2010)
33 Studies in Conflict and Terrorism 449; Michael Bothe, ‘Security Council’s Targeted Sanctions
Against Presumed Terrorists: The Need to Comply with Human Rights Standards’ (2008) 6
Journal of International Criminal Justice 541; George Lopez, David Cortright, Alistair Millar
and Linda Gerber-Stellingwerf, Overdue Process: Protecting Human Rights while Sanctioning
Alleged Terrorists (Fourth Freedom Forum and Kroc Institute for International Peace Studies,
April 2009).

26 By way of example see Joined Cases C-402/05 P and C-415/05 P Yassin Abdullah Kadi
and Al Barakaat International Foundation v Council of the European Union, European Court of
Justice (Grand Chamber, 3 September 2008), and Joined Cases C-584/10 P, C-593/10 P and
C-595/10 P, European Commission and Others v Yassin Abdullah Kadi, European Court of
Justice (Grand Chamber, 18 July 2013); Sayadi and Vinck v Belgium (Communication No.
1472/2006), Final Views of the Human Rights Committee (22 October 2008); Nada v
Switzerland, App no 10593/08 (ECHR, 12 September 2012).

27 Report by the President of the Security Council (22 June 2006) UN Doc S/PRST/2006/
28.

28 UNSC Res 1735 (22 December 2006) UN Doc S/RES/1735.
29 UNSC Res 1822 (30 June 2008) UN Doc S/RES/1822.
30 UNSC Res 1904 (17 December 2009) UN Doc S/RES/1904.
31 UNSC Res 1989 (17 June 2011) UN Doc S/RES/1989.
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imposing sanctions on those Taliban ‘constituting a threat to the peace, stability and
security of Afghanistan’,32 and the 1267 sanctions measures, which apply to designated
individuals and entities associated with Al Qaeda wherever located.33 The delisting
procedures in the Office of the Ombudsperson were further improved under Resolution
1989 (2011), by which the Security Council decided that, having considered requests
for delisting from the Al Qaeda Sanctions list, the Ombudsperson should present to the
Committee observations and a recommendation either to retain the listing or that the
Committee consider delisting.34 Resolution 1989 thereby supplemented the requirement
of consensus by all Committee Members for delisting decisions with a new procedure,
to be initiated either by the Ombudsperson or the designating State, and which shifted
the burden of consensus onto the decision to retain the sanctioning measures. However,
in the absence of such consensus to retain the listing, any Member State of the Security
Council may still submit the Ombudsperson’s delisting proposal to the Security
Council. The move towards more or less procedural formalization continues to take
place as the regime evolves over the years, most recently as described below in relation
to Security Council Resolution 2253.35

Although these developments have led to significant strides in moving due process
forward, and the Ombudsperson delisting system appears to be providing an effective
remedy to listed individuals and entities in practice, the current delisting system on
paper continues to fall short of necessary relevant minimum procedural guarantees
under international human rights law.36 It would appear that as long as the Sanctions
Committee continues to follow the recommendations by the Ombudsperson and not
refer cases to the Security Council, some degree of deference to the Ombudsperson
system may be justified, although problems remain also with regard to the Ombuds-
person’s access to classified information.37 From the point of view of international
human rights law, the continued lack of an effective periodic review of listings by the
Sanctions Committee itself may even call for stronger procedural guarantees, in which
a full-blown court procedure as set out by the European Court of Justice (ECJ)
(described below) may be the only appropriate answer.38 From a practical perspective,
the large number of individuals delisted by the system to date, including the notorious
case of Mr Kadi, points in favour of the Ombudsperson constituting an appropriate first
resort, both for the listed individuals and for States which may thereby avoid being

32 UNSC Res 1988 (17 June 2011) UN Doc S/RES/1988.
33 UNSC Res 1989 (n 31).
34 ibid [21].
35 UNSC Res 2253 (n 2).
36 For an overview of the protection of relevant procedural standards in the work of the

Office of the Ombudsperson see Lisa Ginsborg, ‘The United Nations Security Council’s
Counter-terrorism Al Qaeda Sanctions Regime: Resolution 1267 and the 1267 Committee’, in
Ben Saul (ed), Research Handbook on International Law and Terrorism (Edward Elgar
Publishing 2014).

37 ibid.
38 ibid. See also discussion of periodic review by the Sanctions Committee in the following

section.

UN sanctions and counter-terrorism strategies 79



caught between conflicting obligations.39 From a formalization perspective, it appears
that many of the procedural improvements to the Ombudsperson system have taken
place outside Security Council resolutions, in the practices of the Ombudsperson
herself. For instance the first Ombudsperson was transparent about developing her own
standard of review and evidence for delisting decisions, i.e. ‘whether there is sufficient
information to provide a reasonable and credible basis for the listing’.40

In this context, the gap between the system on paper and that in practice inevitably
begs the question of the extent to which the current success of the 1267 delisting
procedure is dependent on the personal ability of one person, the Ombudsperson, to
stretch the system to its maximum capacity in ensuring due process to listed individuals
and entities, and to highlight precisely where the gaps lie in cases where procedural
concerns arise. While it remains to be seen what direction the work of the newly
appointed Ombudsperson will take with respect to procedural formalization, it remains
a problematic state of affairs if the relevant procedural guarantees are so dependent on
personal capacity as opposed to being an inherent, and properly codified, part of the
system. Overall, procedural formalization still appears to have some way to go in
meeting international human rights standards, as well as full transparency and
accountability of the system. Greater codification of all procedural guarantees in
Security Council resolutions rather than the practice of the Ombudsperson herself may
go some way in this respect, although there is also a danger of such codification being
counterproductive. In fact, it may be precisely the lack of codification that has made the
system as strong as it can be in terms of procedural guarantees, and has allowed the
previous Ombudsperson to stretch to its maximum limits a seriously deficient system,
which still fails to satisfy European courts.41 Nonetheless the move towards rules-based
sanctions regimes as understood in the current context of formalization is essential to
meet not only international human rights law standards as discussed above, but also in
the broader context of global administrative law and key standards such as transparency
and accountability, which also lie at the heart of the work of the Office of the
Ombudsperson.42

Finally a full account of procedural formalization and the juridification of account-
ability models in the context of the evolution of the Al Qaeda sanctions regime must
recognize the direct link between individualization and procedural formalization in
which national/regional courts have played a key role in empowering individuals to

39 From a more theoretical perspective, a different normative argument has been put
forward by Devika Hovell, who concluded that ‘the ombudsperson is superior to a court process
because it offers the most appropriate response to legitimacy gaps in Security Council sanctions
decisions’, and has the capacity to achieve the goals of the ‘public interest model’ of due
process: Devika Hovell, ‘Due Process in the United Nations’ (2016) 110 The American Journal
of International Law 23.

40 See Office of the Ombudsperson of the Security Council’s 1267 Committee, ‘Approach
and Standard’ <https://www.un.org/sc/suborg/en/ombudsperson/approach-and-standard>.

41 Kadi 18 July 2013 (n 26); Al-Dulimi and Montana Management Inc. v Switzerland, App
no 5809/08 (ECHR, 21 June 2016).

42 Machiko Kanetake, ‘Enhancing Community Accountability of the Security Council
Through Pluralistic Structure: The Case of the 1267 Committee’ (2008) 12 Max Planck Yearbook
of United Nations Law 113.
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hold the Security Council accountable for its human rights shortcomings. On one hand,
there is today broad recognition that the shift to individuals as the targets of sanctions
required stricter procedures and a move towards more legally oriented accountability
models. The move from diplomatic and political procedures to more legal models and
accountability mechanisms that are architecturally better suited to engage with the
individual as the immediate target of sanctions has been a direct result of legal
challenges at the domestic and regional level. Through its direct action on individuals’
human rights standards, paradoxically the Security Council may have empowered
individuals to (indirectly) challenge its action through domestic or regional courts. The
story of the legal challenges to the 1267 sanctions is well known, and there appears to
be general agreement that the strongest pressure to reform the procedural deficiencies
of the 1267 system as described above came from national and regional judicial
decisions, starting from the 2008 Kadi decision at the ECJ.43 Without repeating such
well-known case law here, suffice it to note that the courts remain unsatisfied with
current procedural guarantees as they stand, with the last chapter of the Kadi saga
being a case in point. With respect to its own assessment of the delisting procedures at
UN level as modified by Resolution 1989, in particular in the Office of the Ombuds-
person, the ECJ was explicit in 2013 in stating that the current delisting system does
not provide ‘the guarantee of effective judicial protection’.44 The Court did not assess
the Ombudsperson system in detail but it went some way in clarifying what would
satisfy its own standard of judicial protection:

The essence of effective judicial protection must be that it should enable the person
concerned to obtain a declaration from a court, by means of a judgment ordering annulment
whereby the contested measure is retroactively erased from the legal order and is deemed
never to have existed, that the listing of his name, or the continued listing of his name, on the
list concerned was vitiated by illegality, the recognition of which may re-establish the
reputation of that person or constitute for him a form of reparation for the non-material harm
he has suffered …45

It appears that the standard has been set quite high by the court and nothing short of a
full-blown court procedure would satisfy this requirement. As Tzanakoupolous has
noted: ‘not ex officio review, not Ombudspersons, no half-baked measures …’ would
do.46 From the perspective of the ECJ it would therefore appear that formalization still
has some way to go to meet the challenges of individualization and ensure that the
relevant full procedural guarantees become an inherent, and properly codified, part of
the system.

Similarly in the recent Al-Dulimi judgment, the European Court of Human Rights did
not appear to be fully satisfied with the procedural guarantees provided by the Office of
the Ombudsperson today, although not directly relevant to the case under consideration.
In particular in their concurring opinion, a number of judges seemed to imply that the

43 Kadi 3 September 2008 (n 26).
44 Kadi 18 July 2013 (n 26) [133].
45 ibid [134].
46 Antonios Tzanakoupolous, ‘Kadi Showdown: Substantive Review of (UN) Sanctions by

the ECJ’ (EJIL Talk, 19 July 2013) <http://www.ejiltalk.org/kadi-showdown/>.
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Ombudsperson Office’s mandate and powers should be extended and strengthened to
such an extent that it takes on a judicial nature,47 as currently ‘the Office of the
Ombudsperson does provide basic procedural guarantees, but the decision-making
power still lies in the Committee and the Security Council’.48

4. SECURITY COUNCIL RESOLUTION 2253 AND THE MOVE
TOWARDS ‘THEMATIC INDIVIDUAL SANCTIONS’

With the international landscape and terrorist threat constantly evolving, the Al Qaeda
Security Council sanctions regime also continues to develop. In particular, on 17
December 2015, the Security Council adopted Resolution 225349 at a meeting which
included the participation of Ministers of Finance from around the world,50 based on
what the New York Times called a ‘mammoth 28-page draft resolution’.51 Most
importantly, the resolution expanded the Al Qaeda sanctions regime to include a focus
on ISIL/Da’esh and renamed the Committee the 1267/1989/2253 ISIL (Da’esh) and Al
Qaeda Sanctions Committee. The resolution also explicitly reaffirmed that ‘terrorism in
all forms and manifestations constitutes one of the most serious threats to peace and
security’.52

After the adoption, Cortright noted that ‘the name change is long overdue and means
that the Committee can now concentrate on ISIL as the main international terrorist
threat’.53 In fact the Security Council had already started to impose sanctions against
ISIL, although based on a somewhat tenuous link to Al Qaeda. Resolution 2170
adopted on 14 August 2014 had condemned the ‘gross, systematic and widespread
abuse’ of human rights by ISIL and the Al-Nusra Front (ANF) and called upon all
Member States, under Chapter VII of the UN Charter, to take national measures to
suppress the flow of foreign terrorist fighters and bring them to justice in accordance
with international law.54 Further, the Security Council had explicitly noted the link
between ISIL, ANF and Al Qaeda, in particular that ISIL is a ‘splinter group of Al
Qaeda’, and expressed its ‘readiness to consider listing’ under the Al Qaeda sanctions
regime those involved in facilitating the activities of ISIL, ANF and all other
individuals, groups, undertakings and entities associated with Al Qaeda, including those
financing, arming, planning or ‘recruiting through information and communications

47 Al-Dulimi (n 41) [73].
48 ibid [27].
49 UNSC Res 2253 (n 2).
50 Security Council Press Release, ‘Unanimously Adopting Resolution 2253 (2015), Secur-

ity Council Expands Sanctions Framework to Include Islamic State in Iraq and Levant’ (17
December 2015) <http://www.un.org/press/en/2015/sc12168.doc.htm>.

51 Somini Sengupta, ‘UN Council to Adopt Sanctions against ISIS’ (New York Times,
16 December 2015) <http://www.nytimes.com/2015/12/17/world/middleeast/un-council-to-
adopt-sanctions-against-isis.html?smid=tw-share&_r=0>.

52 UNSC Res 2253 (n 2), Preamble.
53 David Cortright, ‘Tougher International Sanctions Against ISIL’ (21 December 2015)

<https://davidcortright.net/2015/12/21/tougher-international-sanctions-against-isil/>.
54 UNSC Res 2170 (15 August 2014) UN Doc S/RES/2170 [8].
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technologies including the internet and social media’.55 The resolution further named,
in an annex to the text, a number of individuals to be added to the Al Qaeda Sanctions
list.56 The Security Council was therefore explicit about the link between ISIL, ANF
and Al Qaeda, and today the Security Council continues to consider ISIL as a splinter
group of Al Qaeda, despite the fact that ISIL has severed its ties with Al Qaeda.57 The
link was criticised for serving a precise political/legal purpose, in particular for the US
government, which went beyond the targeted sanctions measures, among others by
Scheinin, who explicitly asked the question whether ‘ISIS/ISIL remains associated with
Al Qaeda because the UN Security Council says so?’58 Whether or not such a link
remains, the sanctions regime has clearly now been renamed to include both organ-
izations, while most of the focus, at least in terms of listings, appears to have shifted to
ISIL (Da’esh) as the main terrorist threat.59

More generally the 1267/1989/2253 Sanctions List continues to manifest a certain
degree of open-endedness and indeterminacy, including in the listing of groups that
have no direct links to Al Qaeda such as Boko Haram.60 While the criteria for listing
remain vague and continue to provide a very wide margin to include a broad
understanding of ‘association with ISIL or Al Qaeda’ based on the evidentiary standard
of proof of ‘reasonable grounds’ or ‘reasonable basis’,61 the shift to thematic terrorist
sanctions on individuals appears behind the corner as the sanctions regime evolves over
the years. It is clear that the current regime has little to do with its original focus on
Taliban-controlled Afghanistan, which has now been split under a separate regime
under Resolution 1988,62 and the ‘association with terrorism’ (or at least a number of
terrorist groups) element is what holds the list together today. Yet the vague criteria for
listing compounded by the persisting lack of an international definition of terrorism still
separate the regime from full substantive formalization grounded in international law as
described below. The move away from territorial sanctions linked to a specific
emergency situation to which the Security Council is responding to a permanent

55 ibid [7], [18].
56 ibid. See also Security Council Press Release, ‘Security Council Adopts Resolution 2170

(2014) Condemning Gross, Widespread Abuse of Human Rights by Extremist Groups in Iraq,
Syria’ (14 August 2014) <http://www.un.org/press/en/2014/sc11520.doc.htm>.

57 Ben Emmerson, ‘Report of the Special Rapporteur on the promotion and protection of
human rights and fundamental freedoms while countering terrorism’ (16 June 2015) UN Doc
A/HRC/29/51, Advanced Edited Version [36].

58 ‘In a sense, through its own action and influence in the UN Security Council the United
States government has been in a position to create the fact that ISIL continues to be associated
with Al Qaeda’: Martin Scheinin, ‘ISIS/ISIL remains associated with Al Qaeda because the UN
Security Council says so?’ (Just Security, 15 September 2014) <https://www.justsecurity.org/
15014/isisisil-remains-al-qaida-security-council-so/>.

59 See Cortright (n 53). See also the 2016 additions to the ISIL and Al Qaeda Sanctions List
under ‘Press Releases’ <https://www.un.org/sc/suborg/en/sanctions/1267/press-releases>.

60 See Security Council Press Release, ‘Security Council Al Qaeda Sanctions Committee
Adds Boko Haram to Its Sanctions List’ (22 May 2014) <http://www.un.org/press/en/2014/
sc11410.doc.htm>.

61 UNSC Res 2253 (n 2) [16].
62 UNSC Res 1988 (n 32).
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sanctions regime and more or less permanent listing decisions appears to be following
the course already predicted by legal commentators shortly after 9/11.

The move down the road of individual thematic sanctions, which had already started
in 2002, is problematic for a number of reasons, ranging from legitimacy consider-
ations to the effectiveness of individualized sanctions. Whether the Security Council is
the appropriate body to apply individual sanctioning measures for association with
terrorism, and effectively taking on a quasi-judicial role, has been discussed at length
by legal scholars and remains highly debatable.63 Without repeating these well-recited
arguments, suffice it to note here that a number of scholars, mirroring the position of
the courts, have held that if the Security Council is to take on such quasi-judicial
functions, it is proper to require that it must observe the procedural requirements
universally applied to courts and tribunals, or at least guarantee an equivalent level of
due process.64 And many legal scholars have argued that what is essential to bear in
mind as the strongest limit to the Security Council’s powers is the peace-enforcement
emergency nature of Chapter VII action – action by the Security Council should remain
situation-specific, time-limited and therefore preliminary.65 Yet this continues to be at
odds with the increasingly permanent nature of the thematic counter-terrorism regime
emerging out of the original 1267 sanctions regime.

The increasingly thematic and permanent nature of the regime is not surprising given
the high level of procedural formalization which characterizes the regime as described
above. As noted by Cortright in relation to Resolution 2253, ‘the 28-page resolution is
perhaps the longest sanctions resolution ever adopted. It includes 34 preambles, 99
operative paragraphs and two extensive technical appendices each with dozens of
specifications for implementation. If length is a measure of political intention, this is a
serious resolution.’66 As discussed above, over the years the Al Qaeda sanctions regime
evolved to increasing procedural formalization mainly in response to human rights
concerns related to individual procedural rights also in response to indirect legal
challenges by regional and domestic courts. Yet as the regime continues to evolve, now
to include new terrorist groups and conflict situations, it would be hard to grasp the
procedural complexities of the regime as codified in Resolution 2253 without the
background knowledge of how such procedural standards came into place over time.
Today there is no question that no other Security Council sanctions regime currently
comes close to matching the procedural standards guaranteed by the Office of the
Ombudsperson, which have evolved over the years through a delicate balance of

63 See Martin Scheinin, ‘Report by UN Special Rapporteur on the promotion and protection
of human rights while countering terrorism’ (6 August 2010) UN Doc. A/65/258.

64 Keith Harper, ‘Does the United Nations Security Council Have the Competence to Act as
Court and Legislature?’ (1994) 27 New York University Journal of International Law and Politics
156–157.

65 In line with this, Frowein and Krisch have argued that in cases of doubt, legal
determinations by the Security Council should be interpreted as being of a preliminary rather
than a final character, and should conform to the general standards for judicial findings, by
meeting the respective procedural requirements and respecting the substantive law in place:
Jochen Frowein and Nico Krisch, ‘Introduction to Chapter VII’ in Bruno Simma (ed), The
Charter of the United Nations: a Commentary (2nd edn, OUP 2002) 708.

66 Cortright (n 53).
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political will and incremental improvements, and have not, to date, been extended to
any other sanctions regime.67 The regime thereby constitutes a natural tool to deal with
a new terrorist threat. Although it remains problematic from a human rights perspective
for a number of reasons as described above, it is undoubtedly the most suited
mechanism available to date to the Security Council to respond to the complexities of
individual terrorist listings. As such, the increasingly thematic focus and consequently
more permanent character of the regime may not be surprising.

Hand in hand with the permanency of the sanctions regime comes the issue of the
permanency of the listing decisions themselves. This aspect too has been widely
discussed in legal literature and case law, raising prominently the question of whether
sanctions should be classified as criminal, civil or administrative.68 Without entering
these well-known discussions here, the Security Council continues to emphasize the
preventative nature of the sanctioning measures (for example, this was re-emphasized
twice in Resolution 2253).69 Despite the introduction of the mandatory review of all
entries on the list through Resolution 1822, mandating the Committee to conduct an
annual review of all names on the Consolidated List that had not been reviewed in three
or more years ‘in order to ensure the Consolidated List is as updated and accurate as
possible and to confirm that listing remains appropriate’,70 the fact that the great
majority of the individuals delisted by the Ombudsperson process had been through the
review process raises concerns about the effectiveness of such a process.71 In particular
the importance of the right to be heard in cases of sanctioning measures against
individuals emerges clearly from the failure of the Sanctions Committee to delist
individuals delisted by the Ombudsperson shortly after, coupled with an undoubtedly
more thorough review process conducted by the Ombudsperson, which may also
nonetheless remain partially deficient in terms of procedural guarantees for listed
individuals.

If Resolution 2253 seems to have taken the process of individualization and
procedural formalization yet one step further in moving towards thematic sanctions, the
question of the degree of substantive formalization of the regime, understood in the
current context as the shift in UN sanctions from peace-enforcement mechanisms to

67 On this point see also Hovell (n 39).
68 Iain Cameron, ‘The European Convention on Human Rights, Due Process, and United

Nations Security Council Counter-Terrorism Sanctions’ (Report commissioned by the Council of
Europe, 6 February 2006) 10 <https://rm.coe.int/CoERMPublicCommonSearchServices/
DisplayDCTMContent?documentId=09000016800528f3>; Andrea Bianchi, ‘Assessing the
Effectiveness of the UN Security Council’s Anti-terrorism Measures: The Quest for Legitimacy
and Cohesion’ (2007) 17 European Journal of International Law 905; Larissa van den Herik,
‘The Security Council’s Targeted Sanctions Regimes: In Need of Better Protection of the
Individual’ (2007) 20 Leiden Journal of International Law 806.

69 UNSC Res 2253 (n 2) [44], [58].
70 UNSC Res 1822 (n 29) [26].
71 Ginsborg (n 36). For the most recent cases see Office of the Ombudsperson, ‘Status of

Cases’ <https://www.un.org/sc/suborg/en/sc/ombudsperson/status-of-cases>. Most of the cases of
individuals/entities delisted appear to have been previously reviewed pursuant to UNSC Res
1822 (n 29).

UN sanctions and counter-terrorism strategies 85



law-enforcement mechanisms, should also be asked in this context. While the appro-
priateness of the Security Council to deal with cases of individual criminal responsibil-
ity remains highly debatable, the permanent nature of the regime and to some extent the
individual sanctions themselves, makes the thematic individual sanctions regime
increasingly resemble law enforcement mechanisms, while still failing to be grounded
in international legal standards of individual criminal responsibility. There is no doubt
that the broader and ‘more global’ the list becomes, the more the sanctioning measures
come close to resembling law-enforcement measures against terrorism, further blurring
the line between preventative sanctions and executive measures. The tentative move
towards substantive formalization and sanctions regimes being imposed as a reaction to
violations of international law inevitably remains stunted in this context, also by the
continued emphasis on the preventative temporary mechanisms and the continued
absence of a definition of terrorism internationally.

5. SUBSTANTIVE FORMALIZATION IN THE GLOBAL
COUNTER-TERRORISM LEGISLATIVE RESOLUTIONS AND
THEIR IMPACT ON THE SANCTIONS REGIMES

Any discussion of formalization in the context of counter-terrorism sanctions regimes
would not be complete without a look at the thematic legislative resolutions which have
developed in parallel to the 1267/1989/2253 sanctions regime.

A few months before Resolution 1390, and three weeks after the 9/11 terrorist
attacks, Resolution 1373 requested all UN Member States to implement a number of
binding obligations intended to enhance their legal and institutional ability to counter
terrorist activities nationally and internationally.72 As is well known, the wide-ranging
resolution covering steps and strategies to combat international terrorism worldwide73

became the first ‘legislative’ resolution imposed by the Security Council, while failing
to define terrorism internationally.74 Among the binding permanent obligations imposed
on Member States were the criminalization of the financing of terrorism,75 and the
freezing

without delay [of] funds and other financial assets or economic resources of persons who
commit, or attempt to commit, terrorist acts or participate in or facilitate the commission of
terrorist acts; of entities owned or controlled directly or indirectly by such persons; and of
persons and entities acting on behalf of, or at the direction of such persons and entities,

72 UNSC Res 1373 (28 September 2001) UN Doc S/RES/1373.
73 UN Press Release, ‘Security Council Unanimously Adopts Wide-Ranging Anti-Terrorism

Resolution; Calls For Suppressing Financing, Improving International Cooperation’ (28 Septem-
ber 2001) <http://www.un.org/press/en/2001/sc7158.doc.htm>.

74 Paul Szasz, ‘The Security Council Starts Legislating’ (2002) 96 The American Journal of
International Law 905; Luis Martinez, ‘The Legislative Role of the Security Council in its Fight
Against Terrorism: Legal, Political and Practical Limits’ (2008) 57 International and Compara-
tive Law Quarterly 350.

75 UNSC Res 1373 (n 72) [1b].
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including funds derived or generated from property owned or controlled directly or indirectly
by such persons and associated persons and entities.76

In this provision the 1373 regime came closest to the 1267 regime, although directed
much more broadly at terrorist financing as a whole as opposed to a defined terrorist
group or network. More generally, although the resolution addressed the terrorist threat
globally, historically it was clearly adopted in response to the Al Qaeda terrorist threat
in the post-9/11 context.

A first look at the two counter-terrorism regimes reveals the closest overlap between
them in the assets-freezing area. Yet unlike the 1267 sanctions regime, which envisages
a central blacklist of which assets should be frozen administered by the Security
Council, Resolution 1373 (2001) did not envisage a central list.77 Instead, lists are
decentralized and administered at the regional and national level through autonomous
sanctions lists.78 As a result, a number of domestic assets-freezing regimes have
emerged at the national and regional level. As De Wet noted:

The independent responsibility of States and/or the EU in the creation and maintenance of
these lists gave them more (obvious) discretion in balancing potential human rights conflicts
with the duty to implement Security Council obligations, since the Security Council had
neither ordered that specific assets of specific individuals or entities be frozen nor prescribed
a listing or de-listing procedure for this purpose.79

However the effectiveness of the lists still relies on the assets freeze being implemented
in several jurisdictions, and thereby bilateral and regional cooperation based on
requests by the designating State. Despite the fact that it is easier for listing States to
provide procedural guarantees and review mechanisms in this context, the same may
not be said for cooperating States who are listing only on the basis of bilateral
agreements, most likely without access to the evidence underlying the listing.

Further, significant human rights risks remain here too, as is evident from a number
of cases at the domestic and regional level resulting from States’ implementation of
Resolution 1373,80 although such cases may also provide some evidence of the
protection of relevant procedural guarantees. Further, the lack of clear criteria regarding
whose assets should be frozen, the level of information required before designation,

76 ibid [1c].
77 See discussion in Daniel Halberstam and Eric Stein, ‘The United Nations, the European

Union, and the King of Sweden: Economic Sanctions and Individual Rights in a Plural World
Order’ (2009) 46 Common Market Law Review 13.

78 See Lisa Ginsborg and Martin Scheinin, ‘You Can’t Always Get What You Want: The
Kadi II Conundrum and the Security Council 1267 Terrorist Sanctions Regime’ (2011) 8 Essex
Human Rights Law Review 16.

79 See Erika de Wet, ‘Human Rights Considerations and the Enforcement of Targeted
Sanctions in Europe: The Emergence of Core Standards of Judicial Protection’, in Bardo
Fassbender (ed), Securing Human Rights? Achievements and Challenges of the UN Security
Council (OUP 2011) 9.

80 For example, see Organisation des Modjahedines du peuple d’Iran (OMPI) v Council of
the European Union, Case T-228/02 (European Court of First Instance (Second Chamber),
12 December 2006).
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and the definition of terrorism itself, mean the Counter-Terrorism Committee has taken
a limited role in overseeing the creation of national-level lists and does not discuss with
any Member State the merits of any designation.81 Resolution 1373 is silent on the
procedural standards required to freeze assets, the evidentiary burden to be met by
States or the question of ‘what sort of property should be subject to forfeiture as
opposed to a freeze’.82 The clear lack of procedural formalization in this area of
implementation, as in others in the context of the 1373 Regime, leaves broad discretion
to States to develop their own standards and levels of procedural and substantive
formalization in implementing their obligations under the Resolution 1373. From a
human rights perspective, the 1373 regime allows greater possibility for a full review of
the evidence underlying each listing, yet it also allows a broad margin to States to
ignore the relevant procedural standards altogether. Whether they go beyond the
procedural guarantees developed in the 1267 context may therefore depend on the
implementing State and its access to the underlying evidence. From a substantive
formalization perspective, the vague undefined notions contained in the resolution
equally open the door for abuse by States while using the Article 103 cover as a shield
against judicial review, as has been widely documented in the context of the definition
of terrorism,83 but is true also in the context of asset-freezing measures. While terrorist
financing remains undefined by the Security Council in this context, ‘association with’
specific groups as in the 1267/1989/2253 regime may provide more stringent criteria
for listing for the time being.

Aside from the specific asset-freezing provisions, more generally it is clear that the
two counter-terrorism regimes developed in parallel, while both presented many
problems in terms of their lack of formalization in their initial form and working
methods. The well-known story of the lack of human rights considerations in the early
days of the 1373 regime deserves attention also in relation to its impact on the Al
Qaeda sanctions regime itself. The majority of obligations contained in the operative
part of Resolution 1373 mirrored the obligations contained in the 1999 Convention for
the Suppression of the Financing of Terrorism, albeit with the fundamental difference
of leaving the key terms undefined.84 As such, both the freezing of terrorist assets and
the criminalization of terrorist financing were promoted with vigour by the Security
Council while leaving the key terrorism-related terms undefined. However, also in
response to the Security Council’s call on States to ratify the Convention for the
Suppression of the Financing of Terrorism, as of August 2016, 187 States have ratified

81 The Counter-Terrorism Committee was created under Resolution 1373. It is composed of
all 15 members of the UN Security Council and is responsible for monitoring the implemen-
tation of the Resolution.

82 Kevin Davis, ‘The Financial War on Terrorism’, in Victor Ramraj, Michael Hor and Kent
Roach (eds), Global Anti-terrorism Law and Policy (CUP 2012) 189.

83 Keiran Hardy and George Williams, ‘What Is “Terrorism”? Assessing Domestic Legal
Definitions’ (University of New South Wales Faculty of Law Research Series 2013, Working
Paper 16, February 2013); Human Rights Watch, In the Name of Security: Counterterrorism
Laws Worldwide since September 11 (2012), 17 <http://www.hrw.org/reports/2012/06/29/name-
security-0>.

84 Matthew Happold, ‘Security Council Resolution 1373 and the Constitution of the United
Nations’ (2003) 16 Leiden Journal of International Law 600.
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the Convention on Terrorist Financing, bringing it close to universal ratification.85 As a
result the behaviour the 1267 asset-freezing measures are aimed at preventing has now
been internationally recognized as a form of criminal behaviour, i.e. terrorism financ-
ing.86 As such, the blurring of the line between prevention and law enforcement in the
sanctions regimes was further facilitated by global legislative standards adopted by the
Security Council during the post-9/11 period. Yet the lack of full substantive formal-
ization of relevant criminal standards, given the definitional lacunae, could also be said
to have impacted on the work of the 1267 Sanctions Committee, which nonetheless
continues to emphasize the preventative and non-criminal nature of its sanctions. The
blurring of the line between thematic executive measures punishing terrorist-related
behaviour and preventative individual sanctions presents particular dangers in this
regard. And there is no doubt that while the preventative freezing of assets might be an
essential tool for security, it does raise broader legal and philosophical questions about
the legitimacy and effectiveness of pre-emptive criminal justice in the ‘war on terror’
and the procedural guarantees that such precautionary practices require,87 starting from
the essential elements of the presumption of innocence and due process – which are
enshrined in all international human rights instruments and many (if not most) of the
world’s constitutions in some form or another.88

A similar pattern may be seen in the 1267/1989/2253 sanction regime’s relation with
Security Council Resolution 2178 and its ensuing Chapter VII binding measures to be
taken by all UN Member States to counter the threat of ‘foreign terrorist fighters’ and
terrorism more generally.89 These included inter alia criminalizing and prosecuting
travel or attempt to travel to a State other than their States of residence or nationality
for the purpose of the perpetration or planning of, or participation in, terrorist acts, or
the providing or receiving of terrorist training; the wilful provision or collection of
funds with the intention that the funds should be used in order to finance such travel; as
well as the wilful organization or other facilitation, including acts of recruitment, of
such travel.90 Further, Member States are to prevent entry or transit through their
territories of any individual about whom that State has credible information that

85 See UN Treaty Collection <https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY
&mtdsg_no=XVIII-11&chapter=18&clang=_en>.

86 Article 2(1), International Convention for the Suppression of the Financing of Terrorism.
87 ‘The move towards pre-emptive criminal justice frameworks embodied in the suppression

of financing of terrorism measures are emblematic of changes to the criminal justice system
taking place under the banner of security as part of the “war on/of terror” … Pre-emptive
criminal justice involves the erosion or reversal of the onus of proof, increased executive power,
increased discretion to law enforcement, increased state secrecy, and increased state penetration
into the lives of individuals’: Jude McCulloch and Bree Carlton, ‘Pre-empting Justice:
Suppression of Financing of Terrorism and the “War on Terror”’ (2006) 17 Current Issues in
Criminal Justice 407.

88 Leila Sadat, ‘A Presumption of Guilt: The Unlawful Enemy Combatant and the U.S. War
on Terror’ (2009) 37 Denver Journal of International Law and Policy 542.

89 UNSC Res 2178 (24 September 2014) UN Doc S/RES/2178.
90 ibid [6].
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provides reasonable grounds to believe that he or she is seeking entry into or transit
through their territory for the purpose of engaging in terrorist acts.91

Resolution 2178 constituted another weighty Security Council legislative resolution,
with its own set of definitional problems, starting from the persistent lack of a
definition of terrorism, as well as a legally problematic definition of foreign terrorist
fighters.92 In fact, the measures introduced are broad and far-reaching and the notion of
‘foreign terrorist fighters’ is defined by the Security Council as ‘individuals who travel
to a State other than their States of residence or nationality for the purpose of the
perpetration, planning, or preparation of, or participation in, terrorist acts or the
providing or receiving of terrorist training, including in connection with armed
conflict’.93 The resolution and measures are to apply to all foreign terrorist fighters
anywhere in the world, as the measures are imposed on all States worldwide and are
clearly delinked from a specific conflict situation, although the Security Council
expresses particular concern that foreign terrorist fighters are being recruited by ISIL
and ANF. While the definition of foreign terrorist fighters poses a number of problems,
especially from the perspective of international humanitarian law,94 the Security
Council failed, once again, to define the notion of terrorism, while reaffirming that
‘terrorism in all forms and manifestations constitutes one of the most serious threats to
international peace and security’.95

The first mention of terrorist fighters had already appeared in the context of
Resolution 2170, in which the Security Council expressed its readiness to consider
listing those recruiting for or participating in the activities of ISIL or ANF, including
through financing or facilitating, for ISIL or ANF, of travel of foreign terrorist
fighters.96 While Resolution 2178 applies to the threat of foreign terrorist fighters
globally, what is clear is that in this case too, the global legislative regime developed in
parallel to the more delimited sanctions regime against specific groups as it evolved
through Resolutions 2170 and 2253 and its application and increased focus on ISIL.
The new measures continued to include an asset-freezing element but due to the focus
on foreign terrorist fighters contained a much stronger emphasis on preventing travel,
which was already contained in the original Al Qaeda sanctions regime under the travel
ban measure, yet had received less attention in its implementation, as discussed below.
The strong move towards the prevention and criminalization of terrorist-related travel
worldwide which has followed the adoption of Resolution 2178 inevitably has a strong
impact on the sanctions regime too, again somewhat blurring the lines between
criminalized behaviour and preventative action by States. On the one hand, the area of
criminalization of terrorism-related travel has become more formalized substantively
through the development of legal obligations and standards by the Security Council, yet
on the other, the definitional problems emerging from Resolution 2178 may come to

91 ibid [8].
92 Sandra Kraehenmann, Foreign Fighters under International Law (Academy Briefing No.

7, Geneva Academy of International Humanitarian Law and Human Rights, October 2014).
93 UNSC Res 2178 (n 89) Preamble.
94 Kraehenmann (n 92).
95 UNSC Res 2178 (n 89) Preamble.
96 UNSC Res 2170 (n 54) [7].
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permeate the sanctions measures too, linked first and foremost to the indeterminacy and
legal gaps in the Security Council’s legislative action, which inevitably reflects also on
its executive action in the form of the sanctions. While the value of the regime should
not be questioned in light of the seriousness of the threat, the move back to what some
have characterized as a ‘post-9/11 panic’97 presents a number of gaps in terms of
substantive formalization and a number of resulting human rights shortcomings which
can be introduced but not discussed exhaustively here.

Within a wide range of legal problems presented by Resolution 2178, from a human
rights angle the definition of foreign terrorist fighters presents problems relating to
preparatory offences and how remote they appear from the future offences to be
committed in the name of terrorism.98 As noted by the current UN Special Rapporteur
on counter-terrorism, Emmerson, ‘the standard adopted for enforcement action, that is,
credible information that the individual will engage in the acts set out in the resolution,
arguably provides too much latitude to States and could result in arbitrary enforcement
action being taken’.99 This becomes increasingly so as the conduct to be criminalized in
accordance with the Security Council resolution becomes more remote from the core
criminal conduct, in particular in relation to the criminalization of travel to receive
training to commit a terrorist offence, or even worse in cases where:

It is not addressing an act of terrorism (itself variously defined in international law), but
rather, at the outermost, facilitating the travel of others (in a non-monetary and perhaps
non-essential manner) to receive training that could potentially used to commit an unspecified
act of terrorism sometime in the future.100

This is reflected in the challenges faced by prosecutors across the world in the
implementation of Resolution 2178 in proving terrorist intent, and its links with travel
and financing.101 During a seminar organized on the topic in February 2015, the
Counter-Terrorism Committee (CTC) found there had been few convictions related to
foreign terrorist fighters in EU Member States, in part due to the challenges in

97 Martin Scheinin, ‘Back to post-9/11 panic? Security Council resolution on foreign
terrorist fighters’ (Just Security, 23 September 2014) <https://www.justsecurity.org/15407/post-
911-panic-security-council-resolution-foreign-terrorist-fighters-scheinin/>.

98 Mirko Sossai, ‘Foreign Terrorist Fighters: Una nozione ai confini del diritto internazion-
ale’ (Federalismi.it, 25 September 2015) <http://www.federalismi.it/nv14/articolo-documento.
cfm?Artid=30335&content=Foreign+terrorist+fighters:++una+nozione+ai+confini+del+diritto+
internazionale&content_author=%3Cb%3EMirko+Sossai%3C/b%3E>.

99 Emmerson (n 57) [42]. See also on this matter, ‘Preliminary Public Observations on the
Terms of Reference to Draft an Additional Protocol Supplementing the Council of Europe
Convention on the Prevention of Terrorism’ (Joint submission by Amnesty International and the
International Commission of Jurists, March 2015).

100 Jens Iverson, ‘Notes of caution on the UNSC resolution obliging states to change
domestic criminal law’ (Leiden Law Blog, 26 September 2014) <http://leidenlawblog.nl/articles/
notes-of-caution-on-the-unsc-resolution-obliging-states-to-change-domestic>.

101 ‘Letter dated 18 February 2015 from the Chair of the Security Council Committee
established pursuant to resolution 1373 (2001) concerning counter-terrorism addressed to the
President of the Security Council’ (23 February 2015) UN Doc S/2015/123.
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generating admissible evidence, and converting intelligence to evidence.102 The con-
cluding observations of the report emphasized the ‘need to find a balance between
prosecution and prevention’, and that prosecutors should take ‘a strategic approach that
ensured respect from human rights and the rule of law’.103

However, the increasing link between counter-terrorism and border controls also
gives priority to intelligence-driven and large-scale surveillance, which is seen by some
to contribute to ‘demoting traditional police and criminal justice responses to cross-
border criminality, subject to the standard democratic rule of law and fundamental
rights checks and balances’.104 Further, as noted by Ambos it is not clear how an
official is to recognize inner terrorist intent, without this resulting in offender-focused
discrimination or de facto criminalization of any border crossing into States that border
upon centres of terrorist activity, which would hardly stand up to human rights or
constitutional review.105 In the absence of conclusive evidence in relation to foreign
terrorist fighters, ‘preventative’ measures such as blacklisting may be resorted to as less
drastic steps than the criminalization of border crossing. In fact, during the adoption of
Resolution 2253, the United Kingdom reported that they had recommended for UN
listing a list of British nationals who had travelled to Syria, and encouraged other
countries to do the same.106 What the foreign terrorist fighters regime will mean in
practice for listings under the 1267/2253 sanctions regime remains to be seen, while the
move down the path towards a ‘foreign terrorist fighter’ list may have already begun. In
fact, here too the sanctions may be seen as direct law enforcement measures, in the
context of a much broader move towards substantive formalization in the context of
behaviour criminalized by States through Resolution 2178, yet failing to achieve full
substantive formalization through appropriate international standards and definitions of
the behaviour to be criminalized.

Finally, it is clear that the CTC created under Resolution 1373 and the 1267/1989/
2253 Committee developed and continue to evolve in parallel, cross-referencing each
other’s work and with frequent collaboration between their expert groups. By way of
example, Resolution 2253 reiterates

the need to enhance ongoing cooperation among the Committee and United Nations
counter-terrorism bodies, including the Counter-Terrorism Committee (CTC) and the Com-
mittee established pursuant to resolution 1540 (2004), as well as their respective groups of
experts, including through, as appropriate, enhanced information-sharing, coordination on
visits to countries within their respective mandates, on facilitating and monitoring technical

102 ibid [23], [24].
103 ibid [44].
104 Didier Bigo, Sergio Carrera, Elspeth Guild, Emmanuel-Pierre Guittet, Julien Jeandesboz,

Valsamis Mitsilegas, Francesco Ragazzi and Amandine Scherrer, ‘The EU and its Counter-
Terrorism Policies after the Paris Attacks’ (November 2015) CEPS Paper in Liberty and Security
in Europe No 84.

105 Kai Ambos, ‘Our terrorists, your terrorists?’ (EJIL Talk, 2 October 2014) <http://
www.ejiltalk.org/our-terrorists-your-terrorists-the-united-nations-security-council-urges-states-to-
combat-foreign-terrorist-fighters-but-does-not-define-terrorism/>.

106 Security Council Press release (n 50).
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assistance, on relations with international and regional organizations and agencies and on
other issues of relevance to these bodies.107

Not only are the Committees in regular dialogue with each other, but their expert
bodies are also somewhat interchangeably called in to report on specific terrorism-
related issues. By way of example, the 1267 Monitoring Team was responsible for
assessing the threat of foreign terrorist fighters globally in the first report on the
issue,108 while the reporting on foreign terrorist fighters is now shared among the
Secretary General in relation to ISIL and the Counter-Terrorism Committee Executive
Directorate (CTED) in relation to the implementation of Resolution 2178 more
broadly,109 showing considerable overlap in the mandates and work of the different
expert groups.

6. INDIVIDUALIZATION AND FORMALIZATION IN THE
IMPLEMENTATION OF UN SECURITY COUNCIL SANCTIONS

Finally, the question about the impact of the individualization (and ensuing procedural
formalization) of sanctions on their implementation, effectiveness and State compliance
also deserves consideration. In fact, individualization had a particular effect on the
evolution of the Al Qaeda sanctions regime, which raises questions about its formal-
ization from an effectiveness perspective. Some attention has been given by the 1267
monitoring bodies as well as legal scholars to these issues in relation to the
implementation of the regime. The following section aims to provide a brief overview
of the impact of individualization on the Al Qaeda sanctions regime in terms of their
implementation, which can by no means be exhaustive. In fact, any assessment of State
practice and compliance in this context is complex and needs to take into account a
variety of different actors, including national courts, international organizations and
financial institutions. Given such complexity, the current section will limit itself to a
broad overview, which is nonetheless central to any understanding of what the
individualization of the 1267 sanctions regime has meant in practice. The trend towards
individualization and a thematic global reach as described above have particular
implications for the implementation of the different sanctioning measures. In particular,
the application of traditional sanctioning measures to a global terrorist association
network presents a number of conceptual as well as practical challenges.

State compliance with the sanctions regime in its globalised focus on individuals was
identified early on as a particularly pressing and complicated aspect of the 1267
sanctions, given that blacklisted individuals or entities may be based in, or have ties
with, any State across the world. The regime therefore required ‘extra vigilance’ by all
UN Member States. Despite this, the picture of State compliance with the 1267

107 UNSC Res 2253 (n 2) [84].
108 ‘Analysis and recommendations with regard to the global threat from foreign terrorist

fighters (Report prepared by the 1267 Committee’ (19 May 2015) UN Doc S/2015/358).
109 See Counter-Terrorism Committee, ‘UN documents on foreign terrorist fighters’ <http://

www.un.org/en/sc/ctc/resources/index.html>.
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sanctions over the years and the novel requirements deriving from the ‘global blacklist’
appears to have presented more gaps than successes. It remains unclear whether the
1267 Committee and the Security Council have been unwilling or unable to take action
against such failures, or whether they have done so ‘diplomatically’ behind closed
doors. State compliance with the assets freeze, which appears to be the only area in
which the regime may have achieved some tangible results,110 has in turn given rise to
a number of legal and practical problems, as discussed above, which in the eyes of
some have seriously undermined the credibility of the regime itself. What the expansion
of the sanctions regime to include ISIL/Da’esh will mean in terms of implementation is
yet to be seen. Resolution 2253 explicitly notes the problems relating to lack of State
compliance with the regime.111 As noted by Cortright, the resolution breaks new
ground as it ‘provides additional mandates and resources for the Council’s Sanctions
Committee and Monitoring Team to do a better job of identifying and correcting
problems of noncompliance’,112 thereby demonstrating that the problem of non-
compliance is still very much alive in the regime.

The arms embargo, a traditional Security Council sanctioning measure, was born
with a clearly territorial focus and its move to individualization presented a number of
problems in the context of the implementation of the 1267 Al Qaeda regime. In fact
while initially the arms embargo was limited territorially, and envisaged a monitoring
mechanism on the ground,113 the task of monitoring the measure became very complex
after 9/11,114 and was often misunderstood by States in their implementation. This led
the first Monitoring Group to recommend inter alia that the Security Council consider
imposing an arms embargo for the whole of Afghanistan, with the exception of
legitimate government forces.115 Similarly, the Monitoring Team formed the opinion

110 Eric Rosand and Alistair Millar, ‘Strengthening International Law and Global Implemen-
tation’, in David Cortright and George Lopez (eds), Uniting against Terror: Cooperative
Nonmilitary Responses to the Global Terrorist Threat (MIT Press 2007).

111 UNSC Res 2253 (n 2) [40], [93], [95].
112 Cortright (n 53).
113 ‘Letter dated 14 January 2002 from the Chairman of the Security Council Committee

established pursuant to resolution 1267 (1999) concerning Afghanistan addressed to the
President of the Security Council’ (15 January 2002) UN Doc S/2002/65, section B.

114 ‘Letter dated 13 May 2002 from the Chairman of the Security Council Committee
established pursuant to resolution 1267 (1999) addressed to the President of the Security Council
containing the FIRST REPORT of the MONITORING GROUP pursuant to resolution 1390
(2002)’ (15 May 2002) UN Doc S/2002/541 [43]; Letter dated 19 September 2002 from the
Chairman of the Security Council Committee established pursuant to resolution 1267 (1999)
concerning Afghanistan addressed to the President of the Security Council (20 September 2002)
UN Doc S/2002/1050 [78]: ‘The monitoring of the arms embargo remains the most complex and
challenging task assigned to the Group. The prevailing secrecy in illicit arms transfers makes it
difficult to identify the actors involved and the services they provide. Moreover, the arms
embargo contained in resolution 1390 (2002) is not confined to a specific territory but to the [Al
Qaeda] organization, the Taliban and other individuals, groups, undertakings and associated
entities, irrespective of their geographical location.’

115 ‘Letter dated 16 December 2002 from the Chairman of the Security Council Committee
established pursuant to resolution 1267 (1999) addressed to the President of the Security
Council’ (17 December 2002) UN Doc S/2002/1338, [79].
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that the arms embargo could have more effect, at least on the Taliban-side of the
regime, if all non-State actors in Afghanistan were prevented from buying weapons,
with necessary exemptions for humanitarian and other purposes.116

Throughout its mandate the Monitoring Team regularly expressed concern about
States having adequate general domestic arms regulations, but not tailoring them to the
Al Qaeda/Taliban arms embargo,117 and not having systems in place to stop possible
breaches of the embargo, especially with regard to terrorist training and the activities of
their nationals outside their territory.118 While ‘States may consider that the range of
overlapping arms-related obligations that they enter into by virtue of their membership
of the United Nations and other organizations and by their acceptance of relevant
treaties provides the legal basis for the full implementation of the arms embargo’,119 the
Team emphasized that pre-existing legislation governing the ownership, import, transfer
or export of arms is unlikely to enable full implementation of the Al Qaeda/Taliban
arms embargo unless modified to take account of the fact that it should be directed
against individuals and entities.120 Despite such repeated calls, and despite its work to
provide guidance and clarification to Member States on the precise meaning of the
arms embargo,121 in its 2012 report to the Committee, the Monitoring Team concluded
that while Member States have adopted general arms control measures, ‘they largely

116 ‘Letter dated 2 September 2005 from the Chairman of the Security Council Committee
established pursuant to resolution 1267 (1999) concerning Al-Qaida and the Taliban and
associated individuals and entities addressed to the President of the Security Council’ (9
September 2002) UN Doc S/2005/572 [34]: ‘Although a traditional arms embargo in design, the
Al Qaeda/Taliban sanctions regime applies to non-State actors and is not restricted to the
territory of any specific country or region. This complicates implementation and makes it more
difficult to enforce. However, the Taliban are bound to one geographic area and their
procurement needs are, on the whole, for conventional military weapons systems. Also, much of
the money needed to buy arms in Afghanistan originates, in one way or another, from poppy
cultivation and the burgeoning drug trade, which in itself creates a market for arms.’

117 For example, see ‘Letter dated 13 May 2008 from the Chairman of the Security Council
Committee established pursuant to resolution 1267 (1999) concerning Al-Qaida and the Taliban
and associated individuals and entities addressed to the President of the Security Council (14
May 2008) UN Doc S/2008/324 [74].

118 ‘Letter dated 18 September 2006 from the Chairman of the Security Council Committee
established pursuant to resolution 1267 (1999) concerning Al-Qaida and the Taliban and
associated individuals and entities addressed to the President of the Security Council’ (20
September 2006) UN Doc S/2006/750 [102].

119 UN Doc S/2008/324 (n 117) [74].
120 ‘Letter dated 15 November 2007 from the Chairman of the Security Council Committee

established pursuant to resolution 1267 (1999) concerning Al-Qaida and the Taliban and
associated individuals and entities addressed to the President of the Security Council’ (29
September 2007) UN Doc S/2007/677 [99]. See also ‘Letter dated 8 March 2006 from the
Chairman of the Security Council Committee established pursuant to resolution 1267 (1999)
concerning Al-Qaida and the Taliban and associated individuals and entities addressed to the
President of the Security Council’ (10 March 2006) UN Doc S/2006/154.

121 See Al Qaeda Sanctions Committee, ‘Arms Embargo: Explanation of Terms’
(24 February 2015) <https://www.un.org/sc/suborg/sites/www.un.org.sc.suborg/files/eot_arms_
embargo_english.pdf>. Also as explained in ‘Letter dated 28 September 2009 from the Chairman
of the Security Council Committee established pursuant to resolution 1267 (1999) concerning
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discount the benefit of creating specific instruments to target Al Qaeda and its listed
associates despite the Committee’s encouragement to do so’.122

Overall, State practice in this area does not point in the direction of either
widespread compliance or effective implementation, and enforcement of the measures
by States and by the Security Council itself appears to be seriously lacking in the
regime. Overall it is not clear whether this new type of arms embargo targeting
individuals worldwide has had any new effect in practice, beyond that already achieved
by existing multilateral treaties, organizations or traditional territorial arms embargoes.
Whether due to lack of capacity, misunderstanding or lack of political will, the general
picture that emerges in relation to the novel aspects of the 1267 arms embargo in its
application to the Consolidated List is that there has been little implementation of them
by States.123

While the same problems are likely to apply to the sanctions regime application to
ISIL through Resolution 2253, there appears to be a partial move back to more
traditional sanctioning measures and a territorial focus in relation to these groups,
which is likely also due to their control of a specific territory. In particular Security
Council Resolution 2199, which expands the sanctions to more traditional Security
Council sanctioning measures such as inter alia illegal trade in oil and antiquities, also
seems to provide a more geographically oriented focus to the sanctioning measures,
and a move away from the more individualized focus. In particular the Security
Council expressed its concern

that vehicles, including aircraft, cars and trucks and oil tankers, departing from or going to
areas of Syria and Iraq where ISIL, ANF or any other groups, undertakings and entities
associated with Al Qaeda operate, could be used to transfer oil and oil products, modular
refineries and related material, cash, and other valuable items including natural resources
such as precious metals and minerals like gold, silver, copper and diamonds, as well as grain,
livestock, machinery, electronics, and cigarettes by or on behalf of such entities for sale on
international markets, for barter for arms, or for use in other ways that would result in
violations of the asset freeze or arms embargo in paragraph 1 of resolution 2161 (2014) and
encourages Member States to take appropriate steps in accordance with international law to

Al-Qaida and the Taliban and associated individuals and entities addressed to the President of
the Security Council’ (2 October 2009) UN Doc S/2009/502 [83].

122 ‘Letter dated 31 December 2012 from the Chair of the Security Council Committee
pursuant to resolutions 1267 (1999) and 1989 (2011) concerning Al-Qaida and associated
individuals and entities addressed to the President of the Security Council’ (31 December 2012)
UN Doc S/2012/968 [78].

123 ibid [83]: As noted in 2012 by the monitoring team, ‘[a]lthough the implementation of
the arms embargo is an obligation on all Member States, some States have complained to the
Team that they have suffered from the lax enforcement of the embargo by other States. While
provisions for dealing with the matter are established in paragraph 46 of Security Council
resolution 1989 (2011), no State has yet to formally ask the Committee to take action in this
regard. However, many heavy or advanced weapons systems acquired by Al Qaeda’s affiliates
are traceable, thereby providing a basis for investigating the path of their supply. The Team has
no investigative mandate, but Committee members with the necessary capacity could address
these issues and bring them to the Committee’s attention.’
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prevent and disrupt activity that would result in violations of the asset freeze or targeted arms
embargo in paragraph 1 of resolution 2161 (2014).124

Overall it would appear that the individualization of the sanctions regime in relation to
the arms embargo has posed a number of concerns in terms of implementation, which
also raise the question of the appropriateness of individualization to specific measures,
including the trade in certain goods which have been more traditionally the focus of
territorial sanctions regimes.

Effectiveness problems linked to the individualization of the sanctioning measures
also arise in relation to the travel ban, which consequently raises questions about the
new focus of the regime on foreign terrorist fighters. Assessing the effectiveness of and
State compliance with the 1267 travel ban measure is also a very difficult task, yet it
appears clear that over the years implementation of the measure has been limited. In
2006 the Monitoring Team recorded that while most reporting States indicated that they
had the necessary legal measures in place to implement the travel ban,125 the fact
remained that ‘listed persons continue to travel, despite the mandatory language of the
travel ban, whether via the use of stolen, lost or fraudulent travel documents or through
the inattention/disregard of the sanction by Member States’.126 Similarly, in 2009 the
Monitoring Team stated ‘the travel ban is a critical part of the sanctions regime but
both implementation and impact are lacking’.127 And in 2012 the Monitoring Team
reported: ‘States are not obliged to report to the Committee when they have prevented
a listed person crossing their borders, and the Committee has received no reports from
Member States over the last eight years that they have done so’.128

Among the different possible explanations for such disappointing achievements,
including the deterrent effect on travel, the lack of State reporting,129 or border officials
negligently failing to enforce the sanctions regime, Betti considers the most plausible

124 UNSCR 2199 (12 February 2015) UN Doc S/RES/2199 [10].
125 ‘Letter dated 14 February 2005 from the Chairman of the Security Council Committee

established pursuant to resolution 1267 (1999) concerning Al-Qaida and the Taliban and
associated individuals and entities addressed to the President of the Security Council’ (15
February 2005) UN Doc S/2005/83 [120]–[122]: ‘As for the international response to the travel
ban, there is both good news and bad to report. In submitting reports pursuant to resolution 1455
(2003), 93 per cent of reporting States indicated that they had the necessary legal measures in
place to implement the travel ban … Yet, the fact remains that no country has reported that it
prevented a person on the List from travelling. This is discouraging, given reports in the media
and on the Internet – some of which may be incorrect, but certainly not all – regarding the
movement of various listed individuals. In fact, it would be difficult to believe that not one of the
318 persons on the List had attempted to cross a national border during the past several years.’

126 UN Doc S/2006/154 (n 120) [83].
127 ‘Letter dated 11 May 2009 from the Chairman of the Security Council Committee

established pursuant to resolution 1267 (1999) concerning Al-Qaida and the Taliban and
associated individuals and entities addressed to the President of the Security Council’ (13 May
2009) UN Doc S/2009/245 [73].

128 ‘Letter dated 31 December 2012 from the Chair of the Security Council Committee
pursuant to resolutions 1267 (1999) and 1989 (2011) concerning Al-Qaida and associated
individuals and entities addressed to the President of the Security Council’ (31 December 2012)
UN Doc S/2012/969 [67].

129 UN Doc S/2007/677 (n 120) [91].
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scenario to be that listed persons regularly cross international borders and ‘simply go
undetected’.130 And it is easy to conclude that the failure of the travel ban, especially
when compared to previous Security Council sanctions regimes, is in part to be
attributed to the particular nature of the subjects targeted by the 1267 sanctions. As
early as in 2005 the Monitoring Team recognized the challenges posed by this new type
of sanctions:

Travel bans have been used as a sanctions measure for nearly 40 years, but the Al
Qaeda/Taliban travel ban is unique in its scope. Other sanctions programmes have generally
targeted only a small ruling group in one country, therefore limiting the need for vigilance to
a few borders. Enforcement of those bans has also benefited from the public notoriety of the
subjects, which makes them more recognizable and less likely to travel under a false identity.
However, the Al Qaeda/Taliban sanctions regime covers 325 individuals (and 116 entities),
and while the 143 individuals on the Taliban list are most likely to be in Afghanistan and
neighbouring areas, the 182 individuals on the Al Qaeda list are spread all over the world,
and include names and faces that are not ordinarily recognizable to the public, police or
border guards. As many of these men are wanted terrorists, they are likely to try to conceal
their identities when travelling, making the task of enforcing the ban much more
problematic.131

Other significant problems with the 1267 sanctions also undermined its implementation
and enforcement, including the lack of identifying information for many individuals on
the Consolidated List,132 the sheer number of names on similar lists,133 and the fact that
many States had porous borders and unsophisticated border controls.134 Further legal
problems derived from the lack of clarity about what Member States were required to
do if they stopped a listed individual at a border, or if they found that a listed person
had arrived within their territory.135

While cooperation with a number of agencies and international organizations such as
INTERPOL,136 and using existing mechanisms and frameworks to aid the implemen-
tation of the sanctions regime and avoid duplication, was no doubt essential to

130 Stefano Betti, ‘A Member of Al Qaeda Shows Up at Your Border: Expulsion, Criminal
Prosecution or Something Else?’ (2009) 17 European Journal of Crime, Criminal Law and
Criminal Justice 25.

131 UN Doc S/2005/572 (n 116) [117], [118].
132 ibid [121].
133 UN Doc S/2012/968 (n 122) [68].
134 ibid [30], [72].
135 As Betti put it: ‘When travel bans are enforced at borders, the person is “normally”

expelled to the “target” State, i.e. the State which is the object of the measure imposed by the
international community, and to which the person normally belongs. But what is a “target” State
in the context of a member of [Al Qaeda]? Assuming that it is not possible or feasible to expel
the person to the country of nationality, the other option would be to carry out the expulsion to
the country of origin. This is what the Monitoring Team actually suggests, which may lead to a
paradoxical situation whereby the country of origin, also bound by the travel ban, will in turn
expel the person to the sending State, causing the person to be bounced back and forth from
State A to State B.’ Betti (n 130).

136 In the context of such limited results, the Monitoring Team started to discuss cooperation
with INTERPOL. In December 2005, Interpol-United Nations Security Council special notices
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enforcement of the 1267 sanctions in a number of areas, with respect to the travel ban,
as with the arms embargo, it remains to be seen what the added value of a Security
Council global blacklist of association with terrorism may be in practice. Whether the
greater attention in the context of the new focus on foreign terrorist fighters coupled
with the global criminalization of their travel will prove more effective remains to be
seen. However, greater formalization is called for in this respect to fully understand the
implications of such travel bans in relation to effectiveness as well as protection of
human rights standards, including not only relevant procedural standards, but also
specifically the right to freedom of movement and to be protected against arbitrary
deprivation of nationality,137 which may in turn affect a number of other rights,
including the right to work, a family life and health.138

Finally, the assets freeze will be considered briefly in relation to the trend in
individualization. This too is a measure which, from an implementation perspective,
requires a high level of procedural formalization at the domestic level, which is often
lacking, especially in less developed financial systems. A full account of this compli-
cated area of implementation cannot be provided here, but a few considerations may be
sufficient to give a sense of the complexities of such individualization in practice,
which stretches much beyond the 1267/1989/2253 regime to the multiplicity of
blacklists which permeate the international scene today, also as a result of Resolution
1373. And it is hard for any assessment of State implementation of the 1267/1989/2253
assets freeze to be accurate if conducted in isolation from that of other sanction
regimes, of multi- and bilateral pressures, and of the ‘very substantial role of the

were launched – ‘in essence, a type of “wanted” poster, for use in identifying persons on the
consolidated list’. The notices were designed to allow designated individuals to be recognized by
their faces, descriptions and identifying details, rather than just appearing as a few lines on a
lengthy list. In 2006, the Monitoring Group defined such cooperation as remarkable, and
reported that the notices had already started to yield results. However, if the only real
enforcement of the 1267 travel ban was to add new names to INTERPOL’s pre-existing
mechanisms, one must question where the novelty of such measures lies and what exactly the
added role of the Security Council, as opposed to Member States, is in this respect. It is in fact
likely that the Security Council’s intermediary role between States and INTERPOL may have
been a hindrance to INTERPOL’s traditional modus operandi. With the increasing use of the
INTERPOL-United Nations Security Council special notices their limitations soon became
evident: ‘[W]hen a border post or a law-enforcement body considers that they may have come
across someone identical to the subject of a special notice, there is no easy way for them to
confirm this. An enquiry to INTERPOL will help only when INTERPOL can provide additional
information through its own channels. Otherwise, it will need to contact the State or States that
have submitted the information on the List to find out if any more identifiers exist. To do so, it
will have to contact the United Nations Secretariat or the Team, which in turn will have to
contact the Chair of the Committee, who will then have to contact the relevant Member State or
States, which will then have to answer the query. It is unlikely that the border post concerned
will be able to delay a decision for the time it takes to complete this process’ UN Doc
S/2008/324 (n 117) [66].

137 Article 12 ICCPR. See also ‘Annual report of the United Nations High Commissioner for
Human Rights and reports of the Office of the High Commissioner and the Secretary-General’
(19 December 2014) UN Doc A/HRC/28/28 [49], [50].

138 Emmerson (n 57) [45].
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rapidly growing compliance and due diligence industry’.139 With this context in mind
the following section will attempt to give a broad picture of State implementation and
the challenges involved in compliance with the 1267 assets freeze.

The assets freeze is the mechanism that has received by far the most attention in the
1267 sanctions regime, both in terms of State implementation and, perhaps precisely
because of this, in terms of challenges from courts and legal scholars. Some have
argued that the 1267 sanctions signified the beginning of the transformation of the
State-sponsored approach to counter-terrorism to a transnational criminal finance
approach.140 Despite this, surprisingly little attention has been paid by legal scholars to
the practical challenges in its implementation, and the role of non-State-actors in its
enforcement.

With respect to State implementing legislation, previous sanctions regimes which
envisaged a ‘“sanctions” system of embargo on trade with a State’ did not require
specific domestic legislation as implementation derived from State control of exports
and imports. With the new form of targeted financial sanctions aimed against
individuals and entities, implementing legislation becomes necessary for a number of
reasons, including that implementation is ensured by private financial institutions. As
explained by Thony and Png, highlighting the complexity of implementing the 1267
sanctions:

Banks and financial institutions holding accounts in the names of the targeted individuals
may have some reluctance to use the Resolutions as the only legal basis for taking action on
the accounts, without an implementing legislation at the national level. As a matter of fact,
the need exists to establish by law or regulation a national authority with the responsibility to
ensure and monitor the implementation of the Resolutions. Financial institutions and other
entities must be given some clarification about the authority to which they should report the
freezing of accounts and assets. A sanction system must be established in case of violation by
a private person of the obligations provided by the Resolution. A system of notification of the
lists and their subsequent updates must be established. Mechanisms to ensure the possibility
of a review of the freezing action taken by financial institutions must be instituted.141

Little thought appears to have been given to these aspects by the Security Council when
expanding the 1267 sanctions regime to a global counter-terrorism list. And little
thought appears to have been given by those responsible for effectively globalising the
United States counter-terrorism list, which already presented a number of serious
implementation challenges. The result was that States, the 1267 monitoring bodies and
a number of domestic actors, including financial institutions and the courts, were left to
grapple with the implementation maze generated by these measures.

If a number of challenges emerge with respect to States’ domestic legal incorporation
of the assets freeze, including constitutional limitations, the formal incorporation into

139 Rico Carisch, ‘Institutionalized Responses to 9/11’, in Sean Costigan and David Gold
(eds), Terrornomics (Ashgate 2007) 170.

140 Anne Clunan, ‘U.S. and International Responses to Terrorist Financing’ (2005) 4
Strategic Insights 4.

141 Jean-François Thony and Cheong-Ann Png, ‘FATF special recommendations and UN
resolutions on the financing of terrorism: a review of the status of implementation and legal
challenges faced by countries’ (2007) 14 Journal of Financial Crime 157.
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the domestic legal order of the relevant obligations is an essential prerequisite but does
not guarantee the effective enforcement of such measures.142 Further, any analysis of
State implementation of the 1267 assets freeze must start by looking at the role of
financial institutions in this area, as they are often at the forefront of driving
compliance with the sanctions, more or less independently of State regulation. As a
number of legal scholars have recognized, the most important element to success for
States implementing the 1267 sanctions is the full cooperation of the private sector.143

The greater mobilization of private actors, particularly financial institutions, into the
web of Security Council sanctions appears to be a peculiarity of the 1267 sanctions
regime.144 Differently from old-style country sanctions regimes, the banks have played
a central role in the implementation of the 1267 assets freeze, in identifying assets and
in building systems that prevent funds from reaching sanctions targets. However,
compliance in this area presents a number of practical challenges which in turn have
broader legal implications. Aside from the common problems with the implementation
of the Consolidated List, such as the lack of standardization in the format of the list,145

the lack of sufficient identifiers for individuals and entities listed,146 and the prolifer-
ation of numerous different lists in the area of terrorist financing,147 the complexity of
the implementation of the 1267 sanctions by the private sector is often overlooked.

The move from comprehensive sanctions to targeted sanctions, which as we have
seen started in the US and was then transposed to the international context, has given
banks a more central role in implementing decisions of the Security Council, but has
also challenged them in finding new solutions to deal with such responsibility.148 The
United States’ development of targeted financial sanctions and the proliferation of a
number of sanctions lists initially led larger US banks to pay increasing attention to the
risks involved and to invest in this area and establish compliance departments.149 With
the numbers of individuals and entities on the blacklists growing significantly,
especially in the post-9/11 period, and the difficulties faced by banks in screening
accounts and transactions without some kind of computer software assistance, a lot of
attention started to be paid to the development of screening software. Initially screening
programs were established voluntarily by the larger banks to avoid the costs of having

142 Bianchi (n 68) 894.
143 See for example, Carisch (n 139) 173; similarly Bures argues, ‘[i]n several areas of the

post-9/11 efforts to fight terrorism, private rather than public entities have shouldered the bulk of
the burden. This has been especially the case in the fight against terrorist financing’: Oldrich
Bures, ‘Private Actors in the Fight Against Terrorist Financing: Efficiency Versus Effectiveness’
(2012) 35 Studies in Conflict and Terrorism 712.

144 Kanetake (n 42) 120.
145 UN Doc S/2012/968 (n 122) [37].
146 See Peter Fitzgerald, ‘Smarter “Smart” Sanctions’ (2007) 26 Penn State International

Law Review 42. Targeted individuals and entities may escape controls due to minor variations in
names. Conversely, if not enough rigour is applied in the matching process, the blacklisting
system can be overwhelmed by the number of false matches.

147 UN Doc S/2002/1050 (n 114) [22], [23].
148 Vera Gowlland-Debbas, ‘Implementing Sanctions Resolutions in Domestic Law’, in Vera

Gowlland-Debbas and Djacoba Tehindrazanarivelo (eds), National Implementation of United
Nations Sanctions: A Comparative Study (Martinus Nijhoff Publishers 2004) 54.

149 Carisch (n 139) 174.
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to check their transactions manually, but gradually software became more sophisticated.
The software developers began outpacing each other with algorithms aimed at more
effectively stopping transactions for entries on the lists. However, in 2004 Biersteker
reported:

Until recently, however, only the largest US-based banks routinely used name-recognition
software to identify the targets of UN resolutions. Neither smaller US banks nor most major
financial institutions in Europe and Japan have made use of this technology. The first
European exceptions have been Deutsche Bank and, more recently, Lloyds Bank of
London.150

If today most financial institutions in Europe, North America and other major banking
centres in Asia and the Middle East are increasingly likely to be gaining access to such
software,151 the world is probably still very much divided with respect to their use in its
effective implementation of the 1267 sanctions, as well as the use of the formal
banking sector as discussed below.

Even if the required legislative framework is in place, financial institutions in developing and
low-income countries frequently lack the awareness and information technology tools needed
to carry out basic controls, such as the screening of customer names against international lists
of designated persons and entities. In most cases customer records are retained in paper and
interspersed among a bank’s branches. To screen a name, bank staff will have to check
through the whole volume of customer records, to identify whether a designated person or
entity has an account with the bank. This is an enormous task and its enormity often means
that the name screening measure is not being carried out at all.152

There is no doubt that variation in the capacity of the banks and financial institutions
around the world – and within countries depending on their size – remains a constraint
upon the effective implementation of global standards on countering the financing of
terrorism and the 1267 individualized sanctions themselves.153

150 Thomas Biersteker, ‘Counter-terrorism Measures Undertaken under the Auspices of the
Security Council’, in Alyson Bailes and Isabel Frommelt (eds), Business and Security:
Public-Private Sector Relationships in a New Security Environment (OUP 2004) 72.

151 See discussion by Monitoring Team, ‘Letter dated 7 July 2003 from the Chairman of the
Security Council Committee established pursuant to resolution 1267 (1999) addressed to the
President of the Security Council containing the FIRST REPORT of the MONITORING
GROUP pursuant to resolution 1455 (2003)’ (8 July 2003) UN Doc S/2003/669 [44], [46].

152 Kristel Poh, ‘Measures to Counter the Financing of Terrorism’, in Mark Pieth, Daniel
Thelesklaf and Radha Ivory (eds), Countering Terrorist Financing: The Practitioner’s Point of
View (Peter Lang 2009) 18. Similarly, ‘[t]he application of these packages can be as much an art
as a science, especially where Arabic names are involved. At a minimum, successful implemen-
tation requires a professional-level dialogue between bank and Treasury personnel. We simply
cannot expect developing countries to be in a position to match our levels of implementation’:
Joseph Myers, ‘Disrupting Terrorist Networks: The New U.S. and International Regime for
Halting Terrorist Funding’ (2002) 34 Law and Policy in International Business 23.

153 Thomas Biersteker, Sue Eckert and Peter Romaniuk, ‘International Initiatives to Combat
the Financing of Terrorism’, in Thomas Biersteker and Sue Eckert (eds), Countering the
Financing of Terrorism (Routledge 2007) 248.
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Further problems of over-compliance by large financial institutions driven by profit
maximization on one hand, and lack of implementation in the informal economy and
the non-formal banking sector on the other, continue to pose challenges to the
individualized forms the assets freezes have taken in the Security Council’s action. On
one hand the new approach by banks, which became ‘hyper-concerned’ to the point
they would not process any illicit payments, has reached dramatic proportions and does
not necessarily result in greater effectiveness in blocking the assets of listed individuals
and entities. It is in fact likely that such an excessively risk-averse approach may cause
more problems than it solves in terms of counter-terrorism efforts, not only with respect
to privacy and human rights concerns,154 but also with respect to effective compliance.
‘The problem with the “cover your ass” policy is that the “efficiency” of compliance
officers in meeting the CTF requirements by filling a high number of SARs does not
necessarily translate into effectiveness in the fight against terrorist financing.’155 Not
only does defensive compliance place increasing burdens on government agencies, but
it also tends to bury real matches and may have effects similar to those of the ‘crying
wolf’ syndrome,156 actually further diminishing effectiveness and government compli-
ance with the sanctions.157 On the other hand, the effects of the assets freeze on less
developed or less formal economic systems proves much harder to assess and of course
monitor,158 with alternative remittances, non-profit organizations and cash couriers
proving especially difficult to regulate and monitor.159

Overall, if the ‘side-effects’ of the new individualized global targeted financial
sanctions under the auspices of the Security Council have been numerous, it appears
that State compliance and implementation have also proved less than adequate, raising
questions about whether greater formalization may be needed to make such sanctions
effective.

7. CONCLUSION

The historical trends in individualization of the original Al Qaeda sanctions regime and
the resulting procedural formalization emerging from challenges by individuals have

154 Biersteker (n 150) 73: ‘[t]he use of computerized surveillance technology raises
important, and legitimate, concerns about the potential violation of fundamental civil liberties
from this new form of electronic intrusion, and new norms will need to be developed to establish
limits on the invasion of privacy’.

155 Bures (n 143) 723.
156 See Előd Takáts, ‘A Theory of “Crying Wolf”: The Economics of Money Laundering

Enforcement’ (IMF Working paper, April 2007) <http://www.imf.org/external/pubs/ft/wp/2007/
wp0781.pdf>.

157 Bures (n 143) 727.
158 Gowlland-Debbas has noted a tendency to focus on sanctions implementation in first

world legislatures; she states, ‘sanctions have thus heightened regional disparities and led to
regimes à deux vitesses’: ‘Concluding Remarks’ in Gowlland-Debbas and Tehindrazanarivelo
(n 148) 657.

159 UN Doc S/2011/245 (n 127) [51].
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been mapped in detail in the present chapter. The conclusion that procedural formal-
ization in the regime has still not gone far enough to meet relevant international human
rights standards should not undermine the important role of the Office of the
Ombudsperson in providing procedural guarantees to individuals listed under the
regime, which constitutes an important first resort for challenges to Security Council
listing decisions. Further, as the regime continues to evolve towards global, thematic
counter-terrorism individualized sanctions, it raises further questions about the appro-
priateness of the Security Council to take action against individuals suspected of
association with terrorism, and more broadly about the permanency of the sanctions
regime, and its relation to more or less formalized international legal obligations
relating to criminal standards developed under the guise of Security Council legislative
resolutions. Finally, this chapter provides a broad overview of the implications of
individualization on the implementation and effectiveness of the sanctions regime,
which is found to be somewhat deficient in terms of its full formalization towards
effective implementation mechanisms. It appears that, similarly to the human rights
implications, the full impact of the move to individualization on the effectiveness of the
sanctions was not fully considered in the early years of the sanctions and many
different actors continue to grapple today with the challenges posed by the global
individuals’ blacklist.
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5. UN counter-proliferation sanctions and
international law
Daniel H. Joyner*

1. INTRODUCTION

This chapter addresses the subject of the legal limitations that international law places
on the imposition of coercive international economic and financial sanctions, with
particular reference to sanctions with counter-proliferation aims – ie, purposed in
stopping the actual or suspected proliferation of weapons of mass destruction (WMD).
The analysis in this chapter may be equally applicable to other cases of the application
of coercive economic sanctions1 but is particularly pertinent to non-proliferation
sanctions given the comprehensive and encompassing nature of the sanctions generally
applied in that context.

The subject of legal limitations on coercive economic sanctions is an important one
in the general consideration of the formalization of the international legal regime
relative to economic sanctions. As will be discussed in this chapter, economic
sanctions, whether imposed unilaterally or by the UN, have become an increasingly
utilized tool of coercive policy, particularly by powerful States and international
organizations against weaker, developing States. An identification and clarification of
the existing and emerging rules of international law that impose limits upon the ability
of States and international organizations to lawfully impose coercive economic
sanctions is an important part of the development of a more mature and equitable
international legal system.

Economic sanctions may be organized and applied under a multilateral framework by
States acting in a cooperative manner, primarily under the authority of the UN Security
Council. Alternatively, or sometimes in parallel, economic sanctions can be applied by
States on a unilateral basis outside of or in addition to a Security Council mandate.
Under this latter paradigm, States may still coordinate sanctions among themselves as
against a common target. Nevertheless, for purposes of legal categorization, this chapter
will refer to all sanctions undertaken outside the scope of a Security Council mandate
as unilateral sanctions.

* I would like to thank Larissa van den Herik for her very valuable comments and
suggestions on drafts of this chapter, and Jay Saxon for consistently able research assistance.

1 The sanctions to which I am referring can take a wide variety of forms, focusing
alternatively or cumulatively on international trade in goods and services, financial transactions
and related services such as insurance, travel restrictions (as part of a broader sanctions regime),
asset freezes, etc. For purposes of concision, I will use the term “economic sanctions” as a proxy
for this entire range of sanctions short of the use of military force.

105



This chapter will focus on two main areas of customary international legal obliga-
tion, the sources of which impose limits on the application of coercive international
economic sanctions and it will inquire to what extent these obligations apply similarly
to unilateral and UN sanctions. The first is the general international law principle of
economic non-coercion, and the second is international human rights law.

2. COUNTER-PROLIFERATION ECONOMIC SANCTIONS

One area of international relations in which coercive economic sanctions, both UN
sanctions and unilateral sanctions, are increasingly commonly employed is the area of
WMD proliferation. In the past 25 years the UN Security Council has imposed
economic sanctions on four States – Iraq, Libya, North Korea, and Iran – on the basis
of the Council’s determination that WMD proliferation activity in which the State was
allegedly engaged constituted a threat to international peace and security.

2.1 Iraq

The first of these cases, chronologically, was the case of Iraq in the early 1990s.
Following Iraq’s invasion of Kuwait in August 1990, the Security Council adopted 14
different resolutions pertaining to Iraq, some of which imposed severe economic
sanctions. Resolution 661, adopted 6 August 1990, noted Iraq’s refusal to comply with
the Council’s previous resolution ordering it to withdraw from Kuwait, and accordingly
took steps to implement economic sanctions on Iraq, purposed in compelling Iraq to
withdraw to its own territory.2 These sanctions were comprehensive, and effectively
prohibited all international trade and financial transactions with Iraq, except in the areas
of medicine and, “in humanitarian circumstances,” foodstuffs. Resolution 665, adopted
25 August 1990, authorized a naval blockade to enforce the embargo against Iraq
authorized by Resolution 661.3 Following Iraq’s refusal to withdraw from Kuwait’s
territory and comply with the Security Council’s other demands, the first Gulf War
began with an extensive aerial bombing campaign beginning on 17 January 1991. A
ceasefire was declared on 28 February 1991.

Following the ceasefire and the Iraqi withdrawal from Kuwait, the comprehensive
economic sanctions initiated in Resolution 661 were extended and explicitly linked to
Iraq’s compliance with a new and sweeping program for disarming Iraq of its chemical
and biological weapons stockpiles, and for the dismantling of its nuclear, chemical, and
biological weapons programs, pursuant to Resolution 687, adopted 3 April 1991.4

Resolution 687 reminded Iraq of its obligations under the 1925 Geneva Protocol and
ordered it to unconditionally remove and destroy all chemical and biological weapons
in its possession, and all ballistic missiles with a range greater than 150 km. The
resolution established the United Nations Special Commission (UNSCOM) and tasked
this body with discovering and destroying these weapons. The resolution further

2 UNSC Res 661 (6 August 1990) UN Doc S/RES/661.
3 UNSC Res 665 (25 August 1990) UN Doc S/RES/665.
4 UNSC Res 687 (3 April 1991) UN Doc S/RES/687.
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ordered Iraq to destroy or remove from its territory all nuclear-weapons-usable fissile
material, and any “subsystems or components or any research, development, support or
manufacturing facilities” related to the production of nuclear weapons. It tasked the
International Atomic Energy Agency (IAEA) with this nuclear-related inspection and
destruction program.

Throughout the decade of the 1990s, the IAEA and UNSCOM (and its successor
UNMOVIC) carried out the task of disarming Iraq of its WMD stockpiles and related
programs. As this work went on, the UN sanctions, which again comprised an almost
total ban on all international trade and financial transactions with Iraq and Iraqi
nationals, imposed on Iraq since August of 1990, continued with the limited exception
of the “Oil-for-Food” program, authorized by the Security Council in Resolution 986
on 14 April 1995.5 Cutting Iraq off from international trade and financial markets for
over a decade had a severe impact upon the civilian populace of Iraq. High rates of
malnutrition, lack of adequate medical supplies, diseases caused by a lack of clean
drinking water, and increased infant mortality rates were widely reported during the
decade.6 Dennis Halliday, the United Nations Humanitarian Coordinator in Iraq from
1997 to 1998, resigned in that year, after a 34-year career with the United Nations. He
is reported to have stated: “We are in the process of destroying an entire society. It is as
simple and terrifying as that.” And further: “I don’t want to administer a program that
satisfies the definition of genocide.”7 Halliday’s successor, Hans von Sponek, subse-
quently also resigned in protest.8

The comprehensive economic sanctions program implemented by the UN Security
Council against Iraq was only lifted following the second Gulf War in 2003. In
Resolution 1483, adopted 22 May 2003, after recalling all previous resolutions on the
situation between Iraq and Kuwait, the Security Council lifted trade sanctions against
Iraq (excluding an arms embargo) and terminated the Oil-for-Food Program.9

The Security Council’s handling of the Iraq sanctions program was its first foray into
applying multilateral economic sanctions – something that was only made possible
because of the quite recent ending of the Cold War and the renewed ability of the
permanent members of the Security Council to cooperate on threats to international
peace and security. Much criticism followed the Council’s comprehensive and, in the
minds of many in the West, draconian sanctions on Iraq during the 1990s, which were
responsible for so much humanitarian suffering among the Iraqi civilian populace. This
criticism led to a revised approach in future applications of sanctions by the Security
Council, which came to be termed the “targeted sanctions” or “smart sanctions”
approach.10 As Joy Gordon has explained:

5 Resolution 986 (14 April 1995) UN Doc S/RES/986.
6 Barbara Crossette, ‘Iraq Sanctions Kill Children, UN Reports’, New York Times

(1 December 1995).
7 David Rieff, ‘Were Sanctions Right?’, New York Times (27 July 2003).
8 John Pilger, ‘Why We Ignored Iraq in the 1990s’, New Statesman (4 October 2004).
9 Resolution 1483 (22 May 2003) UN Doc S/RES/1483.

10 Joy Gordon, ‘Smart Sanctions Revisited’ (2011) 25 Ethics & International Affairs 3. See
also Ella Shagabutdinova and Jeffrey Berejikian, ‘Deploying Sanctions while Protecting Human
Rights: Are Humanitarian “Smart” Sanctions Effective?’ (2007) 6 Journal of Human Rights
59–74.
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In the wake of these concerns, there were efforts in many venues to design sanctions that
would not have the humanitarian impact of broad trade sanctions, and that would also be
more effective by putting direct pressure on individual national policy-makers. These targeted
sanctions included arms embargoes, financial sanctions on the assets of individuals and
companies, travel restrictions on the leaders of a sanctioned State, and trade sanctions on
particular goods.11

The Security Council’s subsequent WMD counter-proliferation-related economic sanc-
tions regimes applied to Libya, North Korea, and Iran can be seen as illustrating this
changed approach by the Security Council.

2.2 Libya

Economic sanctions were applied by the Security Council against Libya during the
1990s and early 2000s due to several different yet related concerns regarding threats to
international peace and security posed by Libya. First, as a result of the terrorist
bombing of Pan Am Flight 103 and UTA Flight 772, which were supported by the
Libyan government. Second, in response to concerns related to Libyan stockpiling of
chemical and biological weapons, and trade in nuclear-related technologies with the AQ
Khan smuggling network out of Pakistan.12 Security Council Resolution 883, adopted
11 November 1993, exemplifies the newer, more targeted sanctions approach. In it the
Security Council targets primarily trade and financial transactions with the government
of Libya and government officials, and not Libyan nationals or commercial entities
generally.13 It only adopts circumscriptions on commercial trade with selected indus-
tries in Libya, namely the petroleum and airline industries. Resolution 1506, adopted
12 September 2003, lifted these and other economic sanctions against Libya, following
Libya’s 15 August 2003 agreement to compensate the victims of the Pan Am bombing,
and acceptance of responsibility for that attack.14 Later that year, on 19 December
2003, Libyan President Gaddafi made the surprising announcement that Libya would
renounce its WMD programs, and would welcome international inspectors in to verify
the implementation of this commitment.15

2.3 North Korea

Since 2006, the Security Council has adopted four primary resolutions imposing and
strengthening economic sanctions on North Korea in response to its continued
development of a nuclear weapons program. The first two resolutions, Resolutions
1718 and 1874, were adopted in response to North Korean nuclear weapon tests in

11 ibid.
12 Kelsey Davenport, ‘Chronology of Libya’s Disarmament and Relations with the United

States’ (Arms Control Association, February 2014) <https://www.armscontrol.org/factsheets/
LibyaChronology>.

13 UNSC Res 883 (11 November 1993) UN Doc S/RES/883 [8].
14 UNSC Res 1506 (12 September 2003) UN Doc S/RES/1506.
15 ibid.
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2006 and 2009 respectively.16 The third sanctions resolution, Resolution 2087, was
adopted shortly after North Korea successfully launched a satellite into space with a
ballistic missile in December 2012.17 And the fourth, Resolution 2094, was adopted
following North Korea’s third nuclear weapon test in February 2013.18 These four
resolutions impose an arms embargo on North Korea, but otherwise target their
proscriptions (eg trade controls, travel bans, asset freezes) on persons and entities
directly involved in North Korea’s nuclear program, and on senior government officials.
In fact, in the hope of targeting the “bite” of economic sanctions upon members of the
ruling elite in North Korea, Resolution 1718 explicitly forbids, inter alia, the supply to
North Korea of “luxury goods.” States have differed in their interpretation of the term
“luxury goods,” but common inclusions in this category are gold, other precious metals,
diamonds, caviar, wine, luxury automobiles, luxury tobaccos and cosmetics, designer
clothing and jewelry.19 The effectiveness of these targeted sanctions on North Korea
was called into question by the State’s fourth nuclear weapon test, conducted on
6 January 2016.

2.4 Iran

Also since 2006, the Security Council has adopted eight resolutions on the subject of
Iran’s nuclear program, amidst suspicions that this program has included a military
dimension. Four of these resolutions by the Security Council have provided for
economic and financial sanctions against Iran.20 Following Iran’s refusal to suspend its
uranium enrichment program, as demanded by the Security Council in Resolution 1696
in July 2006, the Council in December 2006 adopted Resolution 1737, which inter alia
banned Iranian export and import of goods and technologies relating or potentially
relating to its nuclear program, and imposed financial sanctions including the freezing
of assets on a list of Iranian persons and entities determined to have provided support
for Iran’s nuclear program. Resolution 1737 and its list of targeted persons and entities
has been extended and amended by subsequent resolutions. On 24 March 2007,
Resolution 1747 added a conventional arms embargo on Iran to the framework of trade
sanctions, and on 9 June 2010, the Security Council adopted Resolution 1929, which
further restricted trade in ballistic missile technologies with Iran. Resolution 1929 also
significantly expanded the list of persons and entities subject to financial sanctions,

16 UNSC Res 1718 (14 October 2006) UN Doc S/RES/1718; UNSC Res 1874 (12 June
2009) UN Doc S/RES/1874.

17 Resolution 2087 (22 January 2013) UN Doc S/RES/2087.
18 See Kelsey Davenport, ‘UN Security Council Resolutions on North Korea’ (Arms Control

Association, March 2016) <https://www.armscontrol.org/factsheets/UN-Security-Council-
Resolutions-on-North-Korea>; UNSC Res 2094 (7 March 2013) UN Doc S/RES/2094.

19 See Security Council Sanctions Committee Panel of Experts on North Korea, ‘Final
Report’ (23 February 2015) UN Doc S/2015/131, Annex 11.

20 UNSC Res 1696 (31 July 2006) UN Doc S/RES/1696; UNSC Res 1737 (23 December
2006) UN Doc S/RES/1737; UNSC Res 1747 (24 March 2007) UN Doc S/RES/1747; UNSC
Res 1803 (3 March 2008) UN Doc S/RES/1803; UNSC Res 1835 (27 September 2008) UN Doc
S/RES/1835; UNSC Res 1929 (9 June 2010) UN Doc S/RES/1929; UNSC Res 1984 (9 June
2011) UN Doc S/RES/1984; and UNSC Res 2049 (7 June 2012) UN Doc S/RES/2049.
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though as in the case of North Korea these persons and entities are restricted to those
directly or indirectly involved in Iran’s nuclear program.

2.5 Unilateral State Sanctions Supplementing UN Sanctions

While the Security Council has itself adopted a “targeted” or “smart” sanctions
approach to its counter-proliferation-oriented economic sanctions on Libya, North
Korea, and Iran, in each of these cases – and particularly in the cases of North Korea
and Iran – States acting unilaterally have supplemented the Security Council’s
economic sanctions regime with their own primary and secondary economic sanctions
on the target State. In both the North Korean and Iranian cases, these unilateral
sanctions, imposed primarily by the US and the EU, have encompassed a far greater
scope of prohibited trade and, in particular, banking and other financial transactions
between the targeted country on the one hand, and both the nationals of the sanctioning
States themselves and secondarily entities that have economic ties with the sanctioning
State on the other hand.21 Through these primary and secondary unilateral sanctions by
the US and the EU in particular, both North Korea and Iran have been effectively cut
off from international financial markets, and in the case of Iran its petroleum industry,
from which most government revenue derives, has been effectively embargoed. US and
EU sanctions have banned trade in Iranian petroleum products, prohibited banking
transactions involving Iranian banks including the Iranian Central Bank, prohibited
insurers from dealings with Iran’s shipping industry, and frozen the overseas assets of a
large number of Iranian individuals and public and private entities, in addition to those
named in the resolutions of the Security Council. These economic sanctions have been
adopted by the US and the EU for the explicit purpose of pressuring Iran to accept the
Security Council’s and the IAEA’s demands regarding its nuclear program.22

In Iran’s case, the cumulative effect of both the UN Security Council’s multilateral
sanctions regime, and the US and EU unilateral sanctions regimes, has been profound.
Since 2006 the Iranian economy has overall contracted, the Iranian currency has been
devalued, unemployment has risen dramatically, inflation has been rampant, and critical
shortages of medicines and other medical supplies have been reported.23

This dynamic of States acting unilaterally, through the adoption of their own
financial and trade sanctions, to supplement and significantly expand the scope and

21 Juan Zarate, Treasury’s War: The Unleashing of a New Era of Financial Warfare (Public
Affairs 2013).

22 Kenneth Katzman, Iran Sanctions (Congressional Research Service Report, 26 June
2014); Pierre-Emmanuelle Dupont, ‘Countermeasures and Collective Security: The Case of the
EU Sanctions Against Iran’ (2012) 17 Journal of Conflict and Security Law 3, 311; Ali Vaez,
‘Iran’s Nuclear Program and the Sanctions Siege’ (Arms Control Association, 2 May 2013)
<https://www.armscontrol.org/act/2013_05/Irans_Nuclear_Program_and_the_Sanctions_Siege>.

23 See Joy Gordon, ‘The Human Costs of the Iran Sanctions’ (Foreign Policy, 18 October
2013) <http://foreignpolicy.com/2013/10/18/the-human-costs-of-the-iran-sanctions/>. Under a
diplomatic accord reached between Iran and the P5+1/EU in July 2015, both multilateral and
unilateral economic sanctions on Iran’s nuclear program are to be lifted as of 16 January 2016.
See also Daniel Joyner, Iran’s Nuclear Program and International Law: From Confrontation to
Accord (OUP 2016).
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depth of the economic sanctions adopted by the UN Security Council in counter-
proliferation cases, has had the effect in recent cases of, in a meaningful sense,
returning the situation of the targeted State to one very close to the situation in which
Iraq found itself in the 1990s under the comprehensive sanctions program of the
Security Council, inclusive of the severe humanitarian suffering caused to the civilian
populace of the target State.24

The question of why this phenomenon has been witnessed particularly acutely in the
area of counter-proliferation sanctions may have a multifaceted answer. One aspect
thereof likely has to do with the recent shift in focus by the US and the EU in particular
on the use of financial sanctions – ie leveraging their power in financial markets to
effectively shut target States out of world credit and monetary markets – and away from
an exclusive focus on older forms of trade sanctions – ie simply blocking trade in
particular goods with the target States.25 Such comprehensive financial sanctions,
which have only recently come into concerted use by powerful States led by the US,
have made it possible for a small group of powerful States, acting unilaterally, to
impose a level of economic hardship on a target State that was once only possible
through concerted multilateral action through the Security Council.

Cases such as those of Libya, North Korea, and Iran have also, in addition to being
fairly recent cases of the use of international economic sanctions, further involved
issues of the utmost security concern to powerful States, ie issues of the proliferation of
WMD by States that have historically antithetical relationships with those powerful
States. These cases have therefore been accorded high priority for the attention not only
of the Security Council but also of national authorities in powerful States, who have
sought to use all measures at their disposal to address the perceived national security
threat.26

For these reasons, among others, these recent counter-proliferation-related cases have
illustrated the powerful effects that combined UN and unilateral sanctions can and do
still have on a target State, including significant humanitarian suffering of the civilian
population of the target. This understanding has led to a renewal of attention to the
question of whether there are limits, either in treaty law or in general customary
international law, on the legality of coercive economic sanctions imposed by the
Security Council itself and/or by States acting unilaterally. It is to this question that
consideration will now turn.

3. LEGALITY

The question of the legality of international economic sanctions as a means of foreign
policy coercion is a complex but important one. Since the end of the Cold War,
economic sanctions have become the favored default tool of foreign policy, particularly

24 See Nicholas Miller, ‘The Secret Success of Nonproliferation Sanctions’ (2014) 68
International Organization 4; Zarate (n 21).

25 See Peter Feaver and Eric Lorber, ‘Understanding the Limits of Sanctions’ (Lawfare Blog,
26 July 2015).

26 Zarate (n 21).
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for powerful States acting alone or cooperatively through the Security Council to
express their displeasure with the policies of less powerful States, and to bring pressure
to bear on those target States to change their behavior. The UN Security Council itself
seems to have come to regard economic sanctions as the most attractive tool in its
toolbox of options for dealing with States and non-State actors that it determines to
constitute a threat to international peace and security.

Consistent with the Lotus principle of international law, as a general proposition and
in the absence of positive legal obligations to the contrary, it is certainly correct that a
State has the legal discretion to choose with which other States it pleases to have, and
to allow the legal and natural persons subject to its jurisdiction to have, economic
dealings.27 Pursuant to this observation, there is undoubtedly a range of economic
sanctions that are applied by States against other States and non-State actors that are
not prohibited by any positive rule or obligation of international law and are therefore
lawful to maintain, such as in the case of a simple retorsion.28

It is also possible, pursuant to the law of State responsibility, for a State to
unilaterally apply lawful economic sanctions in response to an unlawful act of another
State, even if the sanctions are themselves prima facie illegal, as long as the sanctions
meet the criteria for lawful countermeasures.29 The criteria for lawful application of
countermeasures, both procedural and substantive, can be found in the International
Law Commission’s Draft Articles on State Responsibility.30

There are thus a number of possibilities for the lawful application of economic
sanctions by States and by international organizations for counter-proliferation or other
purposes. However, it is also true that there are a number of sources of positive
international legal obligation, located within a variety of substantive areas of inter-
national law, which may be applicable to the imposition of certain coercive inter-
national economic sanctions, and which may significantly circumscribe States’ and
international organizations’ – including the UN Security Council’s – lawful discretion
to impose them. Some of these sources of obligation can be found in discrete treaty
regimes, such as the World Trade Organization and the International Monetary Fund. In
this chapter, however, I would like to focus rather on two substantive areas of

27 This principle provides that “restrictions upon the independence of States cannot … be
presumed” and that international law recognizes that States possess “a wide measure of
discretion which is only limited in certain cases by prohibitive rules”: Case of the S.S. Lotus
(France v Turkey), 1927 P.C.I.J. (ser. A) No.10.

28 See Ruys in this volume. Also see Dupont (n 22) 311; Alan Vaughan Lowe and Antonios
Tzanakopoulos, ‘Economic Warfare’ in Rudiger Wolfrum (ed), Max Planck Encyclopedia of
Public International Law (OUP 2012) 8 (“It is generally accepted that the prohibition of the use
of force under [UN Charter] Article 2(4) and under customary law does not preclude the use of
economic force.”) The ICJ in the Nicaragua case found that “[a] State is not bound to continue
particular trade relations longer than it sees fit to do so, in the absence of a treaty commitment
or other specific legal obligation.” Military and Paramilitary Activities (Nicaragua v United
States of America), Judgment [1986] ICJ 14, 138.

29 See generally Ruys in this volume. Also see Dupont (n 22).
30 Articles on Responsibility of States for Internationally Wrongful Acts, UNGA Res 56/83

(12 December 2001), UN Doc A/RES/56/83/Annex. See for example, Dupont (n 22).
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customary international law: first, the general international law principle of economic
non-coercion; and second, international human rights law.

3.1 Economic Warfare and the Principle of Economic Non-coercion

Although coercive international economic sanctions applied unilaterally by States are
generally held not to comprise a breach of Article 2(4) of the UN Charter per se, which
prohibits the threat or use of international force, nor on their own to constitute the
commencement of an armed conflict, nevertheless in a meaningful sense coercive
sanctions adopted during peacetime, either unilaterally or multilaterally through the
Security Council, are a means of economic warfare.31 And indeed, some of the chief
proponents of the use of coercive economic sanctions refer to them as such.32 Though
‘economic warfare’ is not a legal term of art, it does usefully capture both the intent of
those applying such sanctions, as well as the effects of those sanctions upon the target
State. As Vaughan Lowe and Antonios Tzanakopoulos have written:

Economic warfare is not only a means of imposing pressure which supports military action.
Certain measures taken in peacetime resemble traditional means of economic warfare to such
an extent that it may be fair to say that economic warfare, in the form of economic coercion,
is also an alternative to – and not simply a complement of – armed conflict.33

President Hassan Rouhani of Iran has recently commented on the violent nature of the
sanctions imposed upon Iran by the Security Council and by States acting unilaterally:

Unjust sanctions, as a manifestation of structural violence, are intrinsically inhumane and
against peace. And contrary to the claims of those who pursue and impose them, it is not the
States and the political elite that are targeted, but rather, it is the common people who are
victimized by these sanctions. Let us not forget millions of Iraqis who, as a result of
sanctions covered in international legal jargon, suffered and lost their lives, and many more
who continue to suffer all through their lives. These sanctions are violent, pure and simple;
whether called smart or otherwise, unilateral or multilateral. These sanctions violate
inalienable human rights, inter alia, the right to peace, [the] right to development, [the] right
of (?) access to health and education, and above all, the right to life. Sanctions, beyond any
and all rhetoric, cause belligerence, warmongering and human suffering.34

Particularly as the authorization and use of economic sanctions, especially by powerful
States and the UN against weaker States, has become so commonplace during the
post-Cold War period, it is important to recognize that international economic sanctions
that are purposed in coercing a target State to change its behavior could be construed as
measures of economic warfare potentially no less destructive in their effects upon the
target State, and particularly upon its civilian population, than military force.

31 Lowe and Tzanakopoulos (n 28).
32 See for example, Zarate (n 21).
33 Lowe and Tzanakopoulos (n 28) 8.
34 Islamic Republic of Iran Permanent Mission to the United Nations, Statement by H. E. Dr.

Hassan Rouhani, President of the Islamic Republic of Iran, at the Sixty-eighth Session of the
United Nations General Assembly (New York, 24 September 2013) <https://papersmart.
unmeetings.org/media2/157530/iran.pdf>.
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Indeed, a number of scholars have proposed that the law of armed conflict, or at least
principles derived from that body of law, should apply to the imposition of coercive
economic sanctions, by States acting both unilaterally as well as under the author-
ization of the Security Council, even during peacetime. In a comprehensive presenta-
tion of this line of analysis, in an article published in the European Journal of
International Law in 1998, Michael Reisman identified a number of these principles.35

First, the related principles of necessity and proportionality:

The principle of proportionality under international law caps the quanta of damage that the
necessity inquiry suggests. Therefore, even if necessary, a sanctions programme cannot
exceed the somewhat broadly construed bounds of proportionality. Collateral damage, as part
of general damage, must also be proportional. The referential point of evaluation for
proportionality under the law of armed conflict is the immediate or prospective consequences
of the act that triggered the contingency. This inquiry into proportionality must also
necessarily be prospective.

Second, the principle of discrimination between combatants and non-combatants:

Economic sanctions are destructive. Potentially, they could be even more destructive, at least
in terms of collateral damage, than uses of the military instrument … To allow unilateral or
multilateral actors to use economic sanctions in a manner inconsistent with the minimization
of collateral harm would undermine the fundamental goals of international law that are
expressed in the prescribed law of armed conflict … More limited and precise economic
sanctions are to be preferred over more general and undiscriminating programmes. Given the
destructiveness of economic sanctions programmes, it would seem that genuinely effective
general embargoes, which, by definition, cannot discriminate between combatant and
non-combatant, should be impermissible and that there is now a need for a much more
refined use of the economic sanction.

Third, the principle of necessity of a periodicity of review of sanctions programs:

[E]conomic sanctions programmes must continuously update their information as the
programme proceeds to ensure that they are consistent, in their effects, with international law.
The necessity for the use of explicit contextuality here is very important to ensure compliance
no less than to test allegations of abuse.

Implicit in Reisman’s analysis is the conclusion that serious, coercive economic
sanctions, applied unilaterally by States or under the authorization of the Security
Council, should per se trigger the application of jus in bello, and the principles
contained therein. This is a problematic conclusion, as it is difficult to square the idea
of economic sanctions satisfying the requirements for constituting a formal armed
conflict with the orthodox interpretation of provisions in sources of jus in bello
defining an armed conflict.

However, many of the same principles that Reisman identifies in the law of armed
conflict – necessity, proportionality, discrimination, review – can be found, and argued

35 W Michael Reisman and Douglas L Stevick, ‘The Applicability of International Law
Standards to United Nations Economic Sanctions Programs’ (1998) 9 European Journal of
International Law 87.
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more persuasively to be formally applicable to coercive economic sanctions, in general
international law. As Lowe and Tzanakopoulos observe:

The exercise of economic pressure, even in the absence of specific obligations, must not
exceed a certain limit, lest it constitute a violation of the customary principle of non-
intervention. Accordingly, economic measures not otherwise prohibited by international law
become unlawful if they aim to coerce the target State in respect of matters which each State
has the right to decide freely, such as the choice of a political, economic, social and cultural
system … Certain parallels between measures of economic warfare in armed conflict and
economic measures in peacetime are clearly identifiable. The concept of imposing a strain on
the targeted economy so as to procure submission (in war) or to induce compliance with
international obligations (in peacetime) is one common feature. So, too, is the basic limitation
of proportionality, even if the precise test will differ depending on whether economic warfare
is waged during armed conflict or in peaceful circumstances.36

Lowe and Tzanakopoulos here identify as applicable inter alia the general international
law principle of non-intervention, and note that one aspect of the principle of
non-intervention is a corollary principle which has been iterated in a number of treaties
and UN General Assembly resolutions, ie the right of States to be free from political or
economic coercion by other States.37 As stated in UN General Assembly Resolution
3281:38

Article 1

Every State has the sovereign and inalienable right to choose its economic system as well as
it political, social and cultural systems in accordance with the will of its people, without
outside interference, coercion or threat in any form whatsoever.

Article 32

No State may use or encourage the use of economic, political or any other type of measures
to coerce another State in order to obtain from it the subordination of the exercise of its
sovereign rights.

The number of occasions on which this principle has been included in UN General
Assembly resolutions, and the overwhelmingly positive voting record in favor of these
resolutions in the General Assembly, provides evidence supporting the conclusion that
this principle of economic non-coercion has likely entered into the corpus of customary
international law.39 In a 2012 report, the United Nations High Commissioner for
Human Rights gave the following assessment of the status of this principle in
customary law:

36 Lowe and Tzanakopoulos (n 28), 11, 13.
37 See Malcolm Shaw, International Law (6th edn, CUP 2008) 1147.
38 Charter of Economic Rights and Duties of States, UNGA Res 3281(XXIX) (12 December

1974) UN Doc A/RES/29/3281, Article 1; see also UNGA Res 2625 (XXV) (24 October 1970)
UN Doc A/RES/25/2625, Annex, principle 3; UNGA Res 44/215 (22 December 1989) UN Doc
A/RES/44/215; UNGA Res 66/186 (22 December 2011) UN Doc A/RES/66/186.

39 See Dupont (n 22) 316.
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Since the 1960s, the non-intervention principle has repeatedly figured in General Assembly
resolutions, culminating in the 1965 Declaration on the Inadmissibility of Intervention in the
Domestic Affairs of States and the Protection of Their Independence and Sovereignty, the
1970 Declaration on Friendly Relations and the 1981 Declaration on the Inadmissibility of
Intervention and Interference in the Internal Affairs of States, with a particular emphasis on
economic measures …

The difficulty lies, however, less in accepting the non-intervention principle as a principle of
international law. Rather, it has proven difficult to agree on the precise definition of what
constitutes “intervention” and, in particular, whether economic coercive measures fall under
the core of the customary international law principle of non-intervention …

What can be deduced from the above-mentioned resolutions and from the [International
Court of Justice’s] judgment in the Nicaragua case is that two elements are crucial for
assessing to what extent measures, including economic ones, may contravene the principle of
non-intervention: coercion and the intention to change the policy of the target State where the
latter choice should be a free one.40

Accordingly, it is suggested that international economic sanctions that are purposed in
coercing States to change their behavior in issue areas in which it is their sovereign
right to choose their own policies are likely in violation of the customary international
law principle of non-coercion, which again is simply one specific manifestation of the
customary law principle of non-intervention.

Here a distinction may exist as between economic sanctions applied unilaterally by
States, and sanctions applied under the authority of the Security Council. While the
principle of economic non-coercion applies to States acting unilaterally – eg to the
previously referenced primary and secondary sanctions applied by the US and the EU
against Iran for counter-proliferation purposes – in Article 41, the UN Charter explicitly
authorizes the Security Council to mandate economic sanctions in response to a
determined threat to international peace and security. It is therefore less clear what
application the principle of economic non-coercion should be understood to have upon
the actions of the Security Council itself.

This question of course ties into a larger debate which has existed among inter-
national legal scholars for some time regarding whether and to what extent the Security
Council is bound by rules of customary international law, and whether through acting
under its Chapter VII authority the Security Council may override some or all of those
principles of general international law.41 Most scholarly commentary accepts the notion
that the Security Council is prima facie bound by general customary international law.

Article 103 of the UN Charter does, however, provide that:

40 United Nations Human Rights Council, ‘Thematic study of the Office of the United
Nations High Commissioner for Human Rights on the impact of unilateral coercive measures on
the enjoyment of human rights, including recommendations on actions aimed at ending such
measures’ (11 January 2012) UN Doc A/HRC/19/33 6.

41 See for example, David Schweigman, The Authority of the Security Council Under
Chapter VII of the UN Charter (Kluwer Law International 2001); August Reinisch, ‘Developing
Human Rights and Humanitarian Law Accountability of the Security Council for the Imposition
of Economic Sanctions’ (2001) 95 American Journal of International Law 851; Christopher
Michaelsen, ‘Human Rights as Limits for the Security Council: A Matter of Substantive Law or
Defining the Application of Proportionality?’ (2014) 19 Journal of Conflict & Security Law 3.
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In the event of a conflict between the obligations of the Members of the United Nations under
the present Charter and their obligations under any other international agreement, their
obligations under the present Charter shall prevail.

Some observers have argued on the basis of this provision that when the Security
Council acts under its Chapter VII powers, the obligations of States to obey those
decisions should be taken in priority to any contradictory principle of customary
international law. However, by the plain meaning of its terms, the supremacy principle
of Article 103 applies only to circumstances in which a State’s obligations under the
UN Charter come into conflict with its obligations under some other treaty. Article 103
is therefore a simple conflict of treaty obligations provision that should be read
narrowly.42 Article 103 may therefore not be invoked to legally justify Security Council
decisions that violate principles of general customary international law, including
principles of international human rights law, the law of armed conflict, or, arguably,
the principle of economic non-coercion, as it has been described above. In fact, the
balance of case law from international tribunals, and scholarly commentary argue the
contrary.43

The opposing argument could, of course, be made that if one concludes that the
Security Council cannot adopt coercive economic sanctions against States that it finds
to be a threat to the peace, one is taking away substantially from the Security Council’s
powers under Article 41 of the Charter to impose economic sanctions. I respectfully
disagree with this argument. In my view, the Security Council’s powers under Article
41 can be read to be fully in harmony with the customary law prohibition, applicable to
the Security Council as it is to States, on the adoption of coercive economic sanctions.
Thus, the Security Council may lawfully impose economic sanctions on States in order
to dissuade or coerce the targets into ceasing unlawful behavior, or deterring the targets
from committing unlawful behavior. However, the Security Council should not be
understood to have the authority to impose economic sanctions coercing States to
refrain from otherwise lawful behavior. This understanding provides an important and
prudent circumscription on the authority of the Security Council, allowing it to act as
an executive enforcement body, in congruity with its own traditional understanding of
its power, but not as either a legislative or judicial body.44

42 See Andreas Paulus, ‘Article 103’, in Bruno Simma, Daniel-Erasmus Khan, Georg Nolte,
and Andreas Paulus (eds), The Charter of the United Nations: A Commentary (3rd edn, OUP
2012) 2132–2133 (“The wording of Art. 103 suggests that it only applies to treaties and other
agreements, not to customary international law. The travaux préparatoires support this view. The
drafters refused to adopt a formula that explicitly included customary international law and other
legal sources”).

43 See generally Daniel Joyner, ‘The Security Council as a Legal Hegemon’ (2012) 43
Georgetown Journal of International Law 225; Schweigman (n 41); Erika de Wet, The Chapter
VII Powers of the United Nations Security Council (Hart Publishing 2004); Erika de Wet, ‘From
Kadi to Nada: Judicial Techniques Favouring Human Rights over United Nations Security
Council Sanctions’ (2013) 12 Chinese Journal of International Law 787–807; Antonios
Tzanakopoulos, Disobeying the Security Council (OUP 2011).

44 See Daniel Joyner, International Law and the Proliferation of Weapons of Mass
Destruction (OUP 2009) chapter 4.
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Separate from the question of applicability is the substantive question of when
economic pressure upon a target State created through economic sanctions, imposed
either by the Security Council or by States acting unilaterally, rises to the level of
coercion. The International Court of Justice has had occasion to consider the concept of
coercion in the context of the principle of non-intervention on at least three occasions:
the Corfu Channel case, Nicaragua v United States, and DRC v Uganda. In all three of
these judgments, however, the consideration of the principle of non-intervention, and
the aspect of coercion, are performed by the court in the context of a use of military
force which was joined with economic coercive measures.45 This fact makes these
cases of only marginal assistance in discerning under what circumstances the use of
economic coercive pressure alone will run afoul of the legal principle of non-coercion.
At this point it can probably only be said that the assessment of whether economic
pressure has amounted to unlawful coercion will be highly fact specific, and must be
assessed on a case-by-case basis.

Relatedly, there is also the question, which is often present in counter-proliferation
sanctions cases, of whether a State against which coercive economic sanctions are
applied is in fact being coerced to change its behavior in an area in which it is its
sovereign right to choose its own policies. I am referring here to instances in which the
sanctions being applied against a State are purposed, at least partially, in pressuring the
State to bring its actions into harmony with its legal obligations. These underlying legal
obligations may derive from customary or treaty law, or, arguably, as an extension of
treaty law, from the decisions of the UN Security Council itself. In counter-
proliferation cases, the question of whether the sanctioned State is in fact violating its
legal obligations relative to WMD proliferation is typically a disputed one, making the
question of whether the sanctioned State is being coerced into doing something it does
not otherwise legally have to do an even more complex and contested one.

North Korea, for example, announced in January of 2003 that it was withdrawing
from its membership of the 1968 Nuclear Non-proliferation Treaty (NPT). This
withdrawal from the NPT simultaneously effected North Korea’s withdrawal from its
comprehensive safeguards treaty with the IAEA as well.46 Three years later, on 9
October 2006, North Korea conducted its first nuclear weapon test.47 In response to this
test, the Security Council adopted Resolution 1718 on 14 October 2006. North Korea’s
legal position with regard to its nuclear test was that, since it had withdrawn from the
NPT and from its IAEA safeguards agreement in 2003, it was under no legal obligation
in 2006 to refrain from the possession and testing of nuclear weapons. This position
was refuted by the IAEA, which argued that North Korea’s withdrawal from the NPT

45 Corfu Channel Case (United Kingdom v Albania) [1949] ICJ Rep 4; Nicaragua case
(n 28); Armed Activities on the Territory of the Congo (Democratic Republic of the Congo v
Uganda) [2005] ICJ Rep 168.

46 Article 26 of North Korea’s safeguards agreement provides: “This Agreement shall remain
in force as long as the Democratic People’s Republic of Korea is party to the Treaty [the NPT].”

47 See Kelsey Davenport, ‘Chronology of US-North Korean Nuclear and Missile Diplomacy’
(Arms Control Association, March 2016) <http://www.armscontrol.org/factsheets/dprkchron>.

118 Research handbook on UN sanctions and international law



had been invalid and ineffectual, because it had not properly followed the procedures
stipulated in Article X of the NPT, addressing the withdrawal of a State party.48

In Resolution 1718 the Security Council first condemns North Korea’s nuclear
weapon test, and demands that North Korea halt any further nuclear weapons and
ballistic missile development. It then demands “that the DPRK return to the Treaty on
the Non-Proliferation of Nuclear Weapons and International Atomic Energy Agency
(IAEA) safeguards” and decides that North Korea “shall act strictly in accordance with
the obligations applicable to parties under the Treaty on the Non-Proliferation of
Nuclear Weapons and the terms and conditions of its International Atomic Energy
Agency (IAEA) Safeguards Agreement.” Finally, the Security Council imposes a long
list of economic sanctions on North Korea, purposed in pressuring North Korea to
abide by the Council’s commands. These economic sanctions were later supplemented
through Resolution 1874 in 2009.

Essentially, this was a case of disputed underlying legal obligations – ie whether
North Korea’s withdrawal from the NPT was effective – and the Security Council’s
entry into this normative fray through the imposition of its own ostensibly legally
binding commands, which it then attempted to enforce through the imposition of
economic sanctions of increasing scope and intensity. Scholarly commentary at the
time in fact sided with North Korea’s legal argument that it had, indeed, effected a
withdrawal from the NPT in 2003.49 If correct, this conclusion would in turn appear to
call into question the lawfulness of the Security Council’s extraordinary command that
North Korea rejoin the NPT and its IAEA safeguards treaty (ie treaties from which it
had lawfully withdrawn), and abide by the obligations therein.50

Returning, therefore, to the principle of economic non-coercion, was the Security
Council in this case acting in violation of this rule of customary international law by its
actions of economically coercing North Korea to change its behavior in an area in
which it was North Korea’s sovereign right to choose its own policies? I think that a
sound legal argument could be made to this effect. Again, in this case, I think the
answer depends on the resolution of the underlying question of whether North Korea
was lawfully obligated to act in the manner in which the Security Council’s economic
sanctions were coercing it to act, either on the basis of the NPT itself or on the basis of
the Security Council’s own commands. The answer to this question, again as is often
the case in counter-proliferation cases, is disputed.51

3.2 Human Rights

The possibility that international economic sanctions, whether applied unilaterally by
States, or multilaterally through the Security Council, in a range of issue areas, may

48 See Masahiko Asada, ‘Arms Control Law in Crisis? A Study of the North Korean Nuclear
Issue’ (2004) 9 Journal of Conflict and Security Law 3; Frederic Kirgis, ‘North Korea’s
Withdrawal from the Nuclear Non-proliferation Treaty’ (American Society of International Law
Insight, January 2003).

49 ibid.
50 See Joyner (n 43).
51 See a description of a similar situation of legal dispute concerning Security Council

sanctions on Iran in ibid.
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violate international legal obligations of the sanctioning entity under customary
international human rights law, has been a subject of increasing recent concern.52 As
noted previously, severe, coercive economic sanctions, particularly as applied by
powerful States against weaker States, can have devastating effects on the economy and
infrastructure of the target State, leading to widespread suffering and deprivation for the
civilian population of the State.

There is a controversial threshold issue on this question, regarding whether States
have human rights obligations regarding persons not in their territory or under their
effective control. The most recent scholarship and case law recognizes that extra-
territorial human rights obligations can apply to States when they engage in forceful
action abroad, even in peacetime.53 As Nils Melzer has explained:

The notion of ‘jurisdiction’ for the purposes of human rights law has been said to focus on
conduct rather than territory, and to emphasize the duty of States to conduct their operations
according to human rights standards with regard to all individuals who may be under their
effective control or who may be directly affected by their actions.54

Following this theory, international human rights obligations follow a State’s conduct,
and the effects of that conduct upon individuals, whether they are located within the
acting State or, in some circumstances, extraterritorially. It would appear that the use of
coercive international economic sanctions upon a target State would fit well into this
scope of application. And particularly since similar forcible actions against a foreign
civilian population would be prohibited or at least severely limited by customary
international humanitarian law during a time of armed conflict, as a simply intuitive
matter it would seem impossible for States to argue that their use of targeted force
through economic warfare during peacetime against a foreign civilian population
should not give rise to obligations to respect the core human rights of those targeted
civilians.55 Economic sanctions imposed during peacetime may therefore unlawfully
infringe upon inter alia the following human rights of civilians in target States, found
in both conventional and customary international law: the rights to life; health; an
adequate standard of living, including food, clothing, housing and medical care; and
freedom from hunger.56

52 See for example, Reinisch (n 41).
53 See Nils Melzer, Targeted Killings (OUP 2008) 138–139; Marko Milanovic, Extra-

territorial Application of Human Rights Treaties: Law, Principles and Policy (OUP 2013); Issa
& Ors v Turkey (2004) 41 EHRR 567 [69]–[71].

54 Melzer (n 53) 138.
55 See Articles 54, 69 and 70, Protocol Additional to the Geneva Conventions of 12 August

1949, and relating to the Protection of Victims of International Armed Conflicts (1125 UNTS 3,
8 June 1977).

56 See Articles 3 and 25 Universal Declaration of Human Rights 1948 (UNGA Res
217A(III), UN Doc A/810); Article 6(1) International Covenant on Civil & Political Rights 1966
(999 UNTS 171); Articles 6(1) and 27(1) Convention on the Rights of the Child 1989 (1577
UNTS 3); Articles 11(1), 11(2), and 12 International Covenant on Economic, Social & Cultural
Rights 1966 (993 UNTS 3). See also General Comment 8 to the International Covenant on
Economic, Social & Cultural Rights (1997) UN Doc E/C.12/1997/8, which notes the dramatic
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Similarly, there is another threshold question as to whether and to what degree the
Security Council itself is bound by international human rights law obligations in its
authorization of economic sanctions pursuant to its Chapter VII powers. As recognized
previously, the Security Council does have explicit authority under Article 41 of the
UN Charter to authorize economic sanctions in a case in which it determines the
existence of a threat to international peace and security. However, Security Council-
authorized sanctions regimes, because of their coordinated nature, potentially among
many States, also have the greatest potential to severely affect the civilian population of
the sanctioned State.

It is important to recall that in Article 25 of the UN Charter, Member States are
obligated to “accept and carry out the decisions of the [UN Security Council] in
accordance with the present Charter.” This provision has been interpreted to require
Member State compliance only with Security Council sanctions decisions which are
themselves in compliance with the provisions and principles of the UN Charter.57 This
interpretation is strengthened by a view of Article 25 in its context within the UN
Charter, and in particular by the text of Article 24 which immediately precedes it.
Article 24 provides that:

In discharging these duties the Security Council shall act in accordance with the Purposes and
Principles of the United Nations.

These purposes and principles therefore comprise important limitations on the power of
the Security Council to act, even under its Chapter VII authority. Among the paragraphs
in Article 1 of the UN Charter, which are explicitly designated to constitute the
“Purposes of the United Nations,” is paragraph 1, which lists one such purpose as:

To maintain international peace and security, and to that end: to take effective collective
measures for the prevention and removal of threats to the peace, and for the suppression of
acts of aggression or other breaches of the peace, and to bring about by peaceful means, and
in conformity with the principles of justice and international law, adjustment or settlement of
international disputes or situations which might lead to a breach of the peace. (emphasis
added)

Thus, the obligation on UN Member States to “accept and carry out the decisions of the
Security Council” is intrinsically linked to the Security Council itself acting in
accordance with the purposes and principles of the United Nations, one of the foremost
of which is to act in accordance with international law. As noted previously, there is a
growing consensus among international legal scholars that the Security Council is
bound by general customary international law, inclusive of customary international
human rights law.58

impact of sanctions on the enjoyment of these rights and that the imposition of sanctions does
not in any way nullify or diminish the obligations of States parties under the Convention.

57 See Daniel Joyner, ‘Non-proliferation Law and the United Nations System: Resolution
1540 and the Limits of the Power of the Security Council’ (2007) 20 Leiden Journal of
International Law 2; Anne Peters, ‘Article 25’ in Simma (n 42) 807–819.

58 See for example, Schweigman (n 41); Reinisch (n 41); Michaelsen (n 41).
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Yet another purpose of the United Nations, included among the paragraphs of Article
I of the UN Charter, is contained in paragraph 3:

To achieve international co-operation in solving international problems of an economic,
social, cultural, or humanitarian character, and in promoting and encouraging respect for
human rights and for fundamental freedoms for all without distinction as to race, sex,
language, or religion. (emphasis added)

Thus, in order for the Security Council to exercise its Chapter VII powers lawfully in
accordance with the Purposes of the United Nations, it must promote and encourage
respect for human rights. It can hardly do so if it, itself, violates human rights law in its
application of economic sanctions, in the counter-proliferation context, or in any other
context.59

This subject of the application of international human rights law to Security Council
sanctions has recently been thoroughly considered by Christopher Michaelsen.60

Michaelsen discusses in particular the principle of derogation, present in many human
rights law instruments, and the argument made by some scholars that, when the
Security Council acts pursuant to its Chapter VII powers, it is implicitly signaling its
intention to derogate from normally applicable human right law. This derogation
argument could also be made more directly by States acting unilaterally as well.

In the context of Security Council sanctions, Michaelsen finds significant utility in
the principle of proportionality, which is a general principle of international law,
whose manifestations can be found throughout the sources of both international
human rights law and international humanitarian law. Specifically, the principle of
proportionality is generally applicable to derogations from human rights obligations.61

Thus, Michaelsen argues, if one assumes (in harmony with the bulk of jurisprudence
and scholarly commentary on the issue) that the Security Council is bound by
international human rights law obligations with regard to its decisions to impose
international economic sanctions, then in order for the Security Council to validly
derogate from those obligations in a given case of sanctions application, the sanctions
program being authorized must, inter alia, be demonstrably compliant with the
principle of proportionality.

This conclusion is particularly persuasive as it provides a mechanism for application
of a principle that is so pervasive in both international human rights law and
international humanitarian law, and which seems so commonsensical as a prudent
limitation upon the ability of States imposing unilateral sanctions or the Security
Council multilaterally imposing UN sanctions – ie engaging in economic warfare –
against a target State.

So what would be the practical application of the requirement of proportionality
upon the ability of States acting unilaterally, and the Security Council acting multi-
laterally, to lawfully impose economic sanctions upon a target State? The calculation of
proportionality in this context could of course be quite complex – but then it is ever so
(eg civilian casualties vs. legitimate military goals in jus in bello). Each case would of

59 See Schweigman (n 41); Reinisch (n 41).
60 See Michaelsen (n 41).
61 See Michaelsen (n 41) 462–464.
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course be unique, and driven by its own particular facts. But a recognition that both the
Security Council, and States acting unilaterally, are bound by international human
rights law to apply economic sanctions against other States and non-State-actors only to
the extent to which the effects of those sanctions against the civilian population of the
sanctioned State are proportional to the threat to international peace and security posed
by the State behavior targeted by the sanctions would be an important recognition and
could influence debate on both the initiation and the escalation of a sanctions regime.

In the cases of Iran and North Korea, where crippling international sanctions have
been imposed by the Security Council and by States acting unilaterally that have
caused serious and widespread privation and suffering for ordinary civilians, in an
attempt to coercively influence the autocratic leaders of those countries to change
policy course on a matter of national security sensitivity, a persuasive case can in my
view be made that these counter-proliferation economic sanctions have run afoul of this
principle of proportionality. This case is strongest as against the US and the EU with
regard to their unilaterally imposed sanctions. But recent scholarship on the shared
responsibility of actors for wrongful acts may shed additional light on the proper
understanding of the allocation of liability in such circumstances.62

But what of the concept of “targeted sanctions,” which, as explained above, arose as
a concept from the experience of the truly draconian international embargo imposed on
Iraq after the 1990–1991 Gulf War? What if international economic sanctions are
targeted only at specific industries related, for example, to a country’s nuclear program,
and to government officials directly involved in that program? Could not such sanctions
be seen to pass a proportionality test? The answer is likely yes, in theory. And as
discussed previously, it is in this targeted vein that counter-proliferation sanctions on
Iran and North Korea, for example, began. However, as time passed, and the target
governments (predictably) did not change their behavior in the manner purposed by the
sanctions, in both cases there was a steady “sanctions creep” phenomenon, through
which the Security Council’s sanctions decisions steadily increased in scope and
application. Furthermore, in both cases, unilateral sanctions were imposed in parallel
by powerful States, including particularly the US and the EU, that went well beyond
the scope of the sanctions program approved by the Security Council, and in particular
tightened restrictions on financial transactions with target State financial institutions. As
both the multilateral and unilateral sanctions regimes grew more comprehensive in
scope, the effect upon the civilian populace of the targeted States became more severe.
So again, it is in theory possible for international economic sanctions, in the
counter-proliferation issue area or in other areas, to be targeted and to remain targeted
on only those actors who are closely related to the perceived threat animating the
sanctions. And in such a factual circumstance, the proportionality test for proper
derogation under international human rights law may potentially be met and main-
tained. Unfortunately, however, recent counter-proliferation case studies do not provide
illustrations of this proportionate approach.

62 See André Nollkaemper and Ilias Plakokefalos (eds), The Practice of Shared Responsibil-
ity (CUP 2016).
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4. CONCLUSION

This brief review has attempted to demonstrate that, notwithstanding the general
freedom of States to choose those other States with which they please to have, and to
allow their subject natural and legal persons to have, economic relations, there are
nevertheless principles of positive customary international law which at least in some
contexts will circumscribe the ability of States and international organizations, includ-
ing the Security Council, to lawfully apply coercive economic sanctions against other
States and non-State-actors. I have sought to illustrate considerations relative to this
thesis through a discussion of WMD counter-proliferation sanctions cases.

The application and implication of these principles of law will, of course, differ on a
case-by-case basis. Overall, however, I think it is important for these principles to be
present in the minds of State and international organization officials, to act as a temper
upon the over-utilization of coercive economic sanctions that has been witnessed in
recent decades. I think that these limiting principles are an important element of the
necessary maturation and formalization of international law relevant to international
economic sanctions.
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6. UN sanctions as human rights and humanitarian
law devices
Matthew Happold

1. INTRODUCTION

International law has been criticised as being a ‘discipline of crisis’.1 In truth, its
development is the product of gradual evolutions as well as sudden breaks and
discontinuities. In recent years, the UN Security Council has increasingly utilised
sanctions to induce compliance with international humanitarian and human rights law.
These developments have been gradual, albeit punctuated by crises. To view the whole
picture, moreover, it is necessary to go behind the relevant resolutions themselves and
look at their implementation, from which perspective matters seem less evolved.

The Security Council is, of course, the UN organ with primary responsibility for the
maintenance of international peace and security.2 Traditionally, it has been distin-
guished from other UN organs, and the General Assembly in particular, for two
reasons. First, because the Council deals with what have been seen as ‘hard’ rather than
‘soft’ issues; with matters of war and peace, of high politics rather than human rights.
And secondly, because the Council has a mandatory rather than a hortatory com-
petence. Whereas the General Assembly, to the extent it has competence in matters
concerning international peace and security, can only make recommendations,3 under
Chapter VII of the UN Charter the Security Council can adopt decisions binding on the
UN member States.4 Acting under Article 41 of the Charter,5 the Council has utilised its
coercive powers on numerous occasions to impose sanctions. In keeping with its role as
principal guardian of international peace and security, however, the Council is only
entitled to exercise its Chapter VII powers when it has made a determination under
Article 39 that there exists a threat to the peace, a breach of the peace or an act of
aggression. Breaches of the peace and acts of aggression have generally been thought
to require an inter-State use of force.6 And as regards threats to the peace, traditionally

1 Hilary Charlesworth, ‘International Law: Discipline of Crisis’ (2002) 65 MLR 377.
2 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI (‘UN

Charter’), Article 24(1).
3 Articles 10, 11 and 12, UN Charter and Resolution 77A (V) (1950) UN Doc A/RES/

377(V).
4 Article 25, Chapter VII and Article 103, UN Charter.
5 Article 41 permits the Council to adopt ‘measures not involving the use of armed force to

give effect to its decisions’.
6 See Nico Krisch, ‘Article 39’ in Bruno Simma, Daniel-Erasmus Khan, Georg Nolte,

and Andreas Paulus (eds), The Charter of the United Nations: A Commentary (3rd edn, OUP
2012) 1292.
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(albeit with some exceptions7) internal repression, even widespread atrocities commit-
ted within a State, were not viewed as sufficient to bring such a situation into being,
absent some impact on regional or global security.8 Questions of human rights were
viewed as the concern of the General Assembly and ECOSOC rather than the Security
Council.9 The general view, encapsulated by Sir Gerald Fitzmaurice in his dissenting
opinion in the Namibia Advisory Opinion, was that: ‘It was to keep the peace, not to
change the world order that the Security Council was set up.’10

As is well known, however, the term ‘threat to the peace’ is not defined in the
Charter. It is similarly well known that that omission was deliberate.11 The term’s ambit
has been left (at least in the first instance) to be determined by the Security Council
itself, which has tended to define it in an elastic manner so as to encompass the felt
necessities of the particular time. This was particularly the case in the decade following
the end of the Cold War. In 1992, the Security Council, meeting for the first time at the
level of Heads of State and Government, stated that: ‘The absence of war and military
conflicts amongst States does not itself ensure international peace and security. The
non-military sources of instability in the economic, social, humanitarian and ecological
fields have become threats to peace and security.’12 This was casting the net very wide
indeed, although in responding to particular situations the Council has been more
cautious. Nonetheless, the Council’s response to a series of conflicts in the early 1990s
marked a significant widening of its activities.13 In particular, in 1992 the Security
Council, responding to the civil war in Somalia, determined that ‘the magnitude of the
human tragedy caused by the conflict … further exacerbated by the obstacles being
created to the distribution of humanitarian assistance’, constituted a threat to the peace
warranting a response under Chapter VII of the Charter,14 albeit that it also noted ‘the

7 See UNSC Res 7 (29 April 1946) UN Doc S/RES/7 (on the situation in Spain); UNSC
Res 232 (16 December 1996) UN Doc S/RES/232 (Rhodesia); and UNSC Res 418 (4 November
1977) UN Doc S/RES/418 (South Africa).

8 Krisch (n 6) 1279, 1282–1283 and 1285–1287.
9 See Articles 13 and 62, UN Charter.

10 Legal Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion
[1971] ICJ Reports 16, [294], Dissenting Opinion of Sir Gerald Fitzmaurice.

11 See Krisch (n 6) 1274–1275; and Pierre D’Argent, Jean D’Aspremont Lynden, Frédéric
Dopagne and Raphaël van Steenberghe, ‘Article 39’ in Jean-Pierre Cot, Alain Pellet and Matthias
Forteau (eds), La Charte des Nations Unies: Commentaire article par article (3rd edn,
Economica 2005) 1133.

12 Note by the President of the Security Council, UN Doc S/23500 (31 January 1992) 3. See
also Statement by the President of the Security Council of 20 June 2000, UN Doc S/PRST/2000/
25, in which the Security Council recognised that peace is not only the absence of conflict; and
the World Summit Outcome Document, UN Doc A/RES/60/1 (2005), [9] and [72], which state
the UN member States’ belief that development, peace and security and human rights are
interlinked and mutually reinforcing.

13 Nico Krisch, ‘Introduction to Chapter VII: The General Framework’ in Simma (n 6)
1241–1242; and see UNSC Res 688 (5 April 1991) UN Doc S/RES/688 (Iraq); UNSC Res 713
(25 September 1991) UN Doc S/RES/713 and UNSC Res 724 (11 December 1991) UN Doc
S/RES/724 (former Yugoslavia); and UNSC Res 788 (19 November 1992) (Liberia).

14 UNSC Res 794 (3 December 1992) UN Doc S/RES/794 [16] and Preamble [3].
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unique character of the situation’, which required an ‘exceptional response’.15 Later
resolutions, however, have been less cautious,16 and although the Security Council has
continued to justify its intervention in internal conflicts on the basis of their trans-
boundary consequences, such explanations have become more and more marginal.
Although the Council initially acted hesitantly, it is now acknowledged that situations
of internal violence can amount to threats to the peace, although whether particular
such situations do remains politically contentious. Indeed, it has been argued that
instead of State security, the focus of the Council’s interventions has shifted to the
protection of individuals or ‘human security’.17

In numerous resolutions, the Security Council has condemned a litany of violations
of human rights and international humanitarian law, and called on parties to conflicts to
comply with their human rights and international humanitarian law obligations, put an
end to violations and bring those responsible to account.18 Erika de Wet has argued that
the Security Council has followed a ‘double strategy’ whereby the fact that a situation

15 ibid Preamble [2].
16 See UNSC Res 864 (15 September 1993) UN Doc S/RES/864 (Angola); UNSC Res 925

(8 June 1994) UN Doc S/RES/925 (Rwanda); UNSC Res 1101 (28 March 1997) UN Doc
S/RES/1101 (Albania); UNSC Res 1556 (30 July 2004) UN Doc S/RES/1556 (Darfur); UNSC
Res 1970 (26 February 2011) UN Doc S/RES/1970 (Libya); UNSC Res 2014 (21 October 2011)
UN Doc S/RES/2014 (Yemen); UNSC Res 2024 (14 December 2011) UN Doc S/RES/2024
(Sudan); UNSC Res 2056 (5 July 2012) UN Doc S/RES/2056 (Mali); UNSC Res 2127 (5
December 2013) UN Doc S/RES/2127 (CAR); and UNSC Res 2118 (27 September 2013) UN
Doc S/RES/2118 (Syria).

17 See Anne Peters, ‘Humanity as the Α and Ω of Sovereignty’ (2009) 20 EJIL 513; Stephen
MacFarlane and Yuen Foong Khong, Human Security and the UN: A Critical History (Indiana
University Press 2006); and Daphna Shragna, ‘The Security Council and Human Rights – from
Discretion to Promote to Obligation to Protect’ in Bardo Fassbender (ed), Securing Human
Rights? Achievements and Challenges of the UN Security Council (OUP 2011).

18 See UN Docs: S/RES/771 (13 August 1992), S/RES/808 (22 February 1993), S/RES/827
(25 May 1993), S/RES/941 (23 September 1994) and S/RES/1034 (21 December 1995) (former
Yugoslavia); S/RES/882 (5 November 1993) (Armenia and Azerbaijan); S/RES/834 (1 June
1993) (Angola); S/RES/912 (21 April 1994), S/RES/918 (17 May 1994), S/RES/925 (8 June
1994) and S/RES/955 (8 November 1994) (Rwanda); S/RES/1036 (12 January 1996) (Georgia);
S/RES/1341 (22 February 2001), S/RES/1355 (15 June 2001), S/RES/1468 (20 March 2003),
S/RES/1794 (21 December 2007), S/RES/1856 (22 December 2008), S/RES/1906 (23 December
2009), S/RES/1925 (28 May 2010), S/RES/1991 (28 June 2011), S/RES/2021 (29 November
2011) and S/RES/2198 (29 January 2015) (DRC); S/RES/1509 (19 September 2003) (Liberia);
S/RES/1547 (11 June 2004), S/RES/1769 (31 July 2007) and S/RES/2035 (17 February 2012)
(Sudan); S/RES/1791 (19 December 2007), S/RES/1902 (17 December 2009) and S/RES/2279
(1 April 2016) (Burundi); S/RES/1933 (30 June 2010), S/RES/2000 (27 July 2011) and
S/RES/2045 (26 April 2012) (Côte d’Ivoire); S/RES/1910 (28 January 2010), S/RES/2002 (29
July 2011) and S/RES/2036 (22 February 2012) (Somalia); S/RES/1876 (26 June 2009) and
S/RES/1949 (23 November 2010) (Guinea-Bissau); S/RES/2009 (16 September 2011), S/RES/
2040 (12 March 2012), S/RES/2095 (14 March 2013) and S/RES/2259 (23 December 2015)
(Libya); S/RES/2031 (21 December 2011), S/RES/2134 (28 January 2014), S/RES/2195 (19
December 2014) and S/RES/2262 (27 January 2016) (CAR); S/RES/2056 (5 July 2012),
S/RES/2100 (25 April 2013), S/RES/2227 (29 June 2015) (Mali); S/RES/2014 (21 October
2011), S/RES/2201 (15 February 2015) and S/RES/2266 (24 February 2016) (Yemen); S/RES/
2254 (18 December 2015) and S/RES/2258 (22 December 2015) (Syria).
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of conflict within a State affects international relations (in particular, regional stability)
is viewed as permitting the Council to address the situation itself.19 The existence of an
internal armed conflict therefore justifies Council action against violations of human
rights and humanitarian law accompanying it. Nonetheless, it does not yet seem
established that the Security Council can exercise its Chapter VII powers to protect
human rights outside of situations of armed conflict.

2. THEMATIC RESOLUTIONS

The Security Council is not restricted to acting under Chapter VII of the Charter but
has a wider power to concern itself with any situation which might endanger the
maintenance of international peace and security, albeit that in doing so it can only
recommend, not dictate.20 Another consequence of the Security Council’s greater
activism is that over the past two decades the Council has broadened the scope of its
surveillance to encompass not only discrete situations but also what have come to be
called thematic issues; that is, issues not concerning a discrete situation before the
Council but forming a theme in its work.21 This development began with the issue of
children and armed conflict, with particular reference to child soldiers, and has
expanded to include the issues of women, peace and security, and the protection of
civilians. Indeed, it has not been the product of happenstance but the result of quite
strategic lobbying by civil society and ‘like-minded’ States.22

2.1 Children and Armed Conflict

Although the involvement of the United Nations, in particular the General Assembly,
goes back much further, the Security Council first began to involve itself in the issue of
conflict-affected children in the 1990s.23 At first the references were specific to
particular situations of which the Council was seised.24 Then the Council’s general
concern about the issue was manifested in a series of presidential statements.25 And in

19 Erika de Wet, The Chapter VII Powers of the United Nations Security Council (Hart
Publishing 2004) 150–155.

20 See, in particular, Article 33, UN Charter.
21 For analysis, see Christine True-Frost, ‘The Security Council and Norm Consumption’

(2007) 40 NYUJILP 115, 138–141.
22 ibid 153–158.
23 For details, see Matthew Happold, Child Soldiers in International Law (Manchester

University Press 2005) 34–49.
24 See UNSC Res 1071 (30 August 1996) UN Doc S/RES/1071 and UNSC Res 1083 (27

November 1996) UN Doc S/RES/1083 on the situation in Liberia; and UNSC Res 1181 (13 July
1998) UN Doc S/RES/1181 and UNSC Res 1231 (11 March 1999) UN Doc S/RES/1231 on the
situation in Sierra Leone.

25 Statement by the President of the Security Council, UN Doc S/PRST/1998/18 (29 June
1998); Statement by the President of the Security Council, UN Doc S/PRST/1999/6 (12 February
1999); Statement by the President of the Security Council, UN Doc S/PRST/2000/10 (23 March
2000); Statement by the President of the Security Council, UN Doc S/PRST/2001/21 (31 April
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1999, the Council adopted its first thematic resolution, on the situation of children in
armed conflict.

In Resolution 1261, the Council noted efforts to bring to an end the use of children
in violations of international law, condemned the targeting of children in situations of
armed conflict, and called upon all parties concerned to end such practices. In addition,
the Council requested the UN Secretary-General to submit to it a report on the
implementation of the resolution. Commenting on the resolution in that report, the
Secretary-General stated that:

Resolution 1261 (1999) … represents a veritable landmark for the cause of children affected
by armed conflict. The adoption of the resolution has finally given full legitimacy to the
protection of children exposed to conflict as an issue that properly belongs on the agenda of
the Council. The Security Council has now clearly acknowledged in several resolutions and
presidential statements that the harmful impact of conflict on children has implications for
peace and security.26

Nor did Council stop there. It continued to pass resolutions on the subject and to ask
the Secretary-General to report to it on their implementation,27 and in Resolution 1379
(2001) it requested him

to attach to his [third] report a list of parties to armed conflict that recruit or use children in
violation of the international obligations applicable to them, in situations that are on the
Security Council’s agenda or that may be brought to the attention of the Security Council by
the Secretary-General, in accordance with Article 99 of the Charter of the United Nations,
which in his opinion may threaten the maintenance of international peace.

The Secretary-General included such lists in his third and fourth reports.28 Having
received the Secretary-General’s (fourth) report, in Resolution 1539 the Security
Council called upon the parties to armed conflict mentioned therein as remaining in
violation of their international obligations to prepare ‘concrete time-bound action
plans’ to end their illegal practices in collaboration with the relevant UN peacekeeping
mission and country teams. In addition, the Council announced that it would consider
the imposition of

targeted and graduated measures, through country-specific resolutions, such as, inter alia, a
ban on the export or supply of small arms and light weapons and of other military equipment

2001); Statement by the President of the Security Council, UN Doc S/PRST/2002/6 (15 March
2002); and Statement by the President of the Security Council, UN Doc S/PRST/2002/12 (7 May
2002).

26 Children and Armed Conflict: Report of the Secretary General, UN Doc A/55/613-S/
2000/712 (12 July 2000) [1].

27 UN Docs: S/RES/1314 (11 August 2000), S/RES/1379 (20 November 2001), S/RES/1539
(22 April 2004), S/RES/1612 (26 July 2005), S/RES/1882 (4 August 2009), S/RES/1998 (12
July 2011), S/RES/2068 (19 September 2012), S/RES/2143 (7 March 2014), S/RES/2225 (18
June 2015).

28 Report of the Secretary-General on Children and Armed Conflict, UN Doc S/2002/1299
(26 November 2002) Annex; and Children and Armed Conflict: Report of the Secretary-General,
UN Doc A/58/546-S/2003/1053* (10 November 2003) Annexes I and II.
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and on military assistance, against these parties if they refuse to enter into a dialogue, fail to
develop an action plan or fail to meet the commitments included in their action plan …29

The mention of ‘targeted and graduated measures, though country-specific resolutions’,
as the examples given show, was a reference to Chapter VII sanctions, although,
interestingly, the target of such measures was said to be those ‘parties’ to armed
conflicts recruiting or using child soldiers in violation of their international obligations,
rather than the individuals involved in the children’s recruitment or use.30 The threat
has been reiterated in subsequent Council resolutions and presidential statements,31 a
number of which have made specific references to targeted sanctions against ‘persistent
perpetrators’ of violations and abuses against children in situations of armed conflict.32

Finally, in Resolution 1612 (2005) the Security Council established a Council
Working Group on Children and Armed Conflict, and a Monitoring and Reporting
Mechanism (‘MRM’) reporting to it, to survey parties’ progress on the issue and
recommend appropriate action to the Council. The MRM works through UN task
forces in each country listed by the Secretary-General in his reports on children and
armed conflict, monitoring violations of children’s rights and protections and reporting
annually to the Office of the Secretary-General’s Special Representative on Children
and Armed Conflict. Reports are then fed to the Secretary-General, who presents them
to the Security Council Working Group. In addition, at each meeting of the Working
Group the Secretary-General submits a ‘horizontal note’ setting out thematic concerns
and describing situations of concern not listed the Secretary-General’s annual reports
but thought to require immediate consideration. The membership of the Working Group
itself reflects that of the Security Council and meets in closed session roughly every
two months. It takes decisions by consensus, which can and has occasioned serious
delays.33 The Working Group issues conclusions and recommendations on MRM
country reports, albeit it does not issue published conclusions on horizontal notes. So a
system has been established whereby a subsidiary organ of the Security Council
receives information on how children are being affected by armed conflict and, having
assessed that information, can make recommendations for action to the Council itself;
the Council having already stated that sanctions might be appropriate in some situations
where parties to conflict persistently violate children’s rights and protections.

29 UNSC Res 1539 (22 April 2004) UN Doc S/RES/1539 [5(c)].
30 This might be thought odd. By 2004 (the year of Resolution 1539), the Council’s practice

of targeted sanctions was already quite developed. Nor did the examples given cover those
utilised as targeted sanctions, in particular asset freezes and travel bans.

31 UN Docs: S/RES/1612 (26 July 2005) [9]; S/RES/1882 (4 August 2009) [7(c)];
S/RES/1998 (12 July 2011) [13(e)]; S/RES/2068 (19 September 2012) [3(b)]; S/RES/2143 (7
March 2014) [10]; Statement by the President of the Security Council, UN Doc S/PRST/2008/6
(12 February 2008); Statement by the President of the Security Council, UN Doc S/PRST/2009/9
(29 April 2009); Statement by the President of the Security Council, UN Doc S/PRST/2010/10
(16 July 2010); and Statement by the President of the Security Council, UN Doc S/PRST/2013/8
(17 June 2013).

32 See Resolution 2068 (n 27) [3] and Resolution 2143 (n 27) [10].
33 See Security Council Report, Cross-Cutting Report No. 1 on Children and Armed

Conflict (15 April 2009) 5–6.
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Similar – if less far-reaching – developments have also taken place with regard to the
protection of civilians in armed conflict, and women, peace and security.

2.2 Protection of Civilians in Armed Conflict

Beginning with Resolution 1265 in 1999, there has also been a series of Security
Council resolutions on the protection of civilians in armed conflict. Resolution 1265
itself followed a presidential statement made earlier that year,34 in which the President
of the Security Council, speaking on behalf of Council, expressed concern at the
growing civilian toll of armed conflicts and condemned ‘attacks or acts of violence in
situations of armed conflict directed against civilians … especially in violation of the
relevant rules of international law, including those of international humanitarian and
human rights law’. The President expressed particular concern about attacks on women,
children, refugees, internally displaced persons and humanitarian workers. And he went
on to state that ‘large-scale human suffering is a consequence and sometimes a
contributing factor to instability and further conflict, whether due to displacement,
violent assault or other atrocities’. The deliberate targeting of civilians in armed
conflict by combatants was condemned, and the demand made that all concerned in
such violations of international humanitarian and human rights law put an end to them.
Further, the President expressed the Council’s ‘willingness to respond, in accordance
with the Charter of the United Nations, to situations in which civilians, as such, have
been targeted or humanitarian assistance to civilians has been deliberately obstructed’.
Finally, the President requested the UN Secretary-General to submit a report to it
‘containing concrete recommendations … on ways the Council, acting within its sphere
of responsibility, could improve the physical and legal protection of civilians in
situations of armed conflict’.

It might be said that saying something might be a ‘contributing factor to instability
and further conflict’ is somewhat short of designating it as a potential threat to the
peace, and that the reference to possible responses by the Security Council to the
targeting of civilians or the obstruction of humanitarian assistance as ‘being in
accordance with the Charter’ begs the question, as the Council can recommend as well
as mandate. Nonetheless, the presidential statement was a clear indication that such
issues could now be put on the Security Council’s agenda.

This conclusion was reinforced by Resolution 1265, in which the Council responded
to the report requested from the Secretary-General.35 In particular, the Council
expressed

its willingness to respond to situations of armed conflict where civilians are being targeted or
humanitarian assistance to civilians is being deliberately obstructed, including through the
consideration of appropriate measures at the Council’s disposal in accordance with the
Charter of the United Nations, and notes, in that regard, the relevant recommendations
contained in the report of the Secretary-General.36

34 1999 Presidential Statement (n 25).
35 Report of the Secretary-General to the Security Council on the Protection of Civilians in

Armed Conflict, UN Doc. S/1999/957 (8 September 1999).
36 UNSC Res 1265 (17 September 1999) UN Doc S/RES/1265 [10] (emphasis added).
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The Secretary-General’s recommendations were manifold but included, on the one
hand, calling for action to minimise the humanitarian impact of sanctions on civilian
populations,37 and on the other, suggesting greater use of targeted sanctions ‘to deter
and contain those who commit egregious violations of international humanitarian and
human rights law’.38

Security Council Resolution 1296 went further, demanding that parties to armed
conflict comply with their international law obligations regarding civilians and put an
end to illegal practices. And although the Council stressed ‘the need, when considering
ways to provide for the protection of civilians in armed conflict, to proceed on a
case-by-case basis’,39 it also stated that

the deliberate targeting of civilian populations or other protected persons and the committing
of systematic, flagrant and widespread violations of international humanitarian and human
rights law in situations of armed conflict may constitute a threat to international peace and
security, and, in this regard, reaffirms its readiness to consider such situations and, where
necessary, to adopt appropriate steps …40

Similar statements appeared in Resolutions 1674 and 1894.41 According to Erika de
Wet, ‘this curious formulation can be read as an affirmation that the threat to the peace
would flow from the international consequences of such violations, rather than from the
violations themselves’.42 However, the categorisation of such a situation as a threat to
the peace would, of course, permit the Council to exercise the panoply of its powers
under Chapter VII of the Charter, including its power to impose sanctions under Article
41, and was consequently quite a bold one, albeit that the consequences were not made
wholly explicit.

Subsequent Council resolutions on the protection of civilians, however, have not
gone so far; rather, they concentrate on the protection of particular groups of civilians:
those involved in humanitarian assistance and peacekeeping missions,43 journalists and
media professionals.44 The Council’s engagement on the issue has not ceased, however,
with 12 presidential statements on the protection of civilians having now been issued,45

37 Report of the Secretary-General to the Security Council on the Protection of Civilians in
Armed Conflict (n 35) [25]–[26] and [54].

38 ibid [54].
39 ibid [1].
40 UNSC Res 1296 (19 April 2000) UN Doc S/RES/1296 [5].
41 UNSC Res 1674 (28 April 2006) UN Doc S/RES/1674 26]; and UNSC Res 1894 (11

November 2009) UN Doc S/RES/1894 [3]. The only difference was the addition of the words ‘as
such’ after ‘civilians’ in Resolution 1894.

42 De Wet (n 19) 175.
43 UNSC Res 2175 (29 August 2014) UN Doc S/RES/2175.
44 UNSC Res 1738 (23 December 2006) UN Doc S/RES/1738.
45 1999 Presidential Statement (n 25); 2002 Presidential Statement (n 25); Presidential

Statement, UN Doc S/PRST/2002/41 (20 December 2002); Presidential Statement, UN Doc
S/PRST/2003/27 (15 December 2003); Presidential Statement, UN Doc S/PRST/2004/46 (14
December 2004); Presidential Statement of 21 June 2005, UN Doc S/PRST/2005/25; Presiden-
tial Statement of 27 May 2008, UN Doc S/PRST/2008/18; Presidential Statement of 14 January
2009, UN Doc S/PRST/2009/1; Presidential Statement, UN Doc S/PRST/2010/25 (22 November
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11 reports issued by the Secretary-General at the Council’s request46 and an informal
expert group established at the Secretary-General’s recommendation in 2009.47

2.3 Women, Peace and Security

The Security Council has also adopted a number of resolutions on women and peace
and security, and the impact of conflict on women and girls. The first, Security Council
Resolution 1325 (2000) on women and peace and security,48 was adopted expressly on
the model of the Council’s resolutions on conflict-affected children and the protection
of civilians,49 although, unlike them, it was not preceded by any presidential statements
on the issue. The resolution called upon all parties to armed conflict fully to respect
international law applicable to the rights and protection of women and girls, and to take
special measures to protect them from sexual violence.50 The Secretary-General was
requested to produce a report on ‘the impact of armed conflict on women and girls, the
role of women in peace-building and the gender dimensions of peace processes and
conflict resolution’.51 The only reference in the resolution to sanctions, however, was a
statement that the Council, when adopting measures under Charter Article 41, would
‘give consideration to their potential impact on the civilian population, bearing in mind

2010); Presidential Statement, UN Doc S/PRST/2013/2 (12 February 2013); Presidential
Statement, UN Doc S/PRST/2014/3 (12 February 2014); and Presidential Statement, UN Doc
S/PRST/2015/23 (25 November 2015).

46 Secretary-General Report (n 35); Report of the Secretary-General to the Security Council
on the Protection of Civilians in Armed Conflict, UN Doc S/2001/1331 (30 March 2001); Report
of the Secretary-General to the Security Council on the Protection of Civilians in Armed
Conflict, UN Doc S/2002/1300 (26 November 2002); Report of the Secretary-General to the
Security Council on the Protection of Civilians in Armed Conflict, UN Doc S/2004/431 (28 May
2004); Report of the Secretary-General to the Security Council on the Protection of Civilians in
Armed Conflict, UN Doc S/2005/740 (28 November 2005); Report of the Secretary-General to
the Security Council on the Protection of Civilians in Armed Conflict, UN Doc S/2007/643 (28
October 2007); Report of the Secretary-General to the Security Council on the Protection of
Civilians in Armed Conflict, UN Doc S/2009/277 (29 May 2009); Report of the Secretary-
General to the Security Council on the Protection of Civilians in Armed Conflict, UN Doc
S/2010/579 (11 November 2010); Report of the Secretary-General to the Security Council on the
Protection of Civilians in Armed Conflict, UN Doc S/2012/376 (22 May 2012); Report of the
Secretary-General to the Security Council on the Protection of Civilians in Armed Conflict, UN
Doc S/2013/689 (23 November 2013); and Report of the Secretary-General to the Security
Council on the Protection of Civilians in Armed Conflict, UN Doc S/2015/453 (18 June 2015).

47 For full details of developments, see UN Office for the Coordination of Humanitarian
Affairs, Security Council Norms and Practices on the Protection of Civilians in Armed Conflict:
Analysis of Normative Developments in Security Council Resolutions 2009–2013, OCHA Policy
and Studies Series, May 2014/008; and Security Council Report, Cross-Cutting Report:
Protection of Civilians in Armed Conflict, No. 1, 15 May 2015.

48 UNSC Res 1325 (31 October 2000) UN Doc S/RES/1325.
49 Resolutions 1261, 1265, 1296 and 1314 were expressly referenced in Resolution 1325

(ibid), Preamble [1].
50 ibid [9]–[10].
51 ibid [16].
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the special needs of women and girls, in order to consider appropriate humanitarian
exemptions’.52

After Resolution 1325, the Security Council did not adopt a resolution on the issue
for nearly eight years, albeit that it was covered in a number of presidential
statements.53 When it did so, however, in Resolution 1820,54 the Council was rather
more concrete, stating that

sexual violence, when used or commissioned as a tactic of war in order to deliberately target
[sic] civilians or as part of a widespread or systematic attack against civilian populations, can
significantly exacerbate situations of armed conflict and may impede the restoration of
international peace and security, [and] affirms in this regard that effective steps to prevent and
respond to such acts of sexual violence can significantly contribute to the maintenance of
international peace and security, and expresses its readiness, when considering situations on
the agenda of the Council to, where necessary, adopt appropriate steps to address widespread
or systematic sexual violence …55

It must be admitted, however, that the Council’s words are not particularly clear,
perhaps deliberately so. On the one hand, the use of sexual violence as a tactic of war
is said to have the potential to impede the restoration of international peace and
security, which might suggest, applying the argumentum a contrario, that such conduct
does not threaten the maintenance of international peace and security. On the other,
effective steps taken to prevent and to respond to such acts are said to have the
potential to contribute significantly to the maintenance of international peace and
security, which would seem to argue that such behaviour could amount to a threat to
the peace. And finally, the Council’s pledge to take appropriate steps to address
widespread and systematic sexual violence (only) when considering situations with
which it is already seised would seem to point back to such conduct not amounting to
a threat to the peace, otherwise the mere fact that such conduct is occurring would
permit the Council to place the situation within which it was being perpetrated on its
agenda.

The resolution also demanded that all parties to armed conflicts immediately take
appropriate measures to protect civilians, including women and girls, from all forms of
sexual violence, with the Council stating its intention ‘when establishing and renewing
state-specific sanctions regimes, to take into consideration the appropriateness of
targeted and graduated measures against parties to situations of armed conflict who
commit rape and other forms of sexual violence against women and girls in situations
of armed conflict’.56 This statement, however, takes us little further, as the Council’s

52 ibid [14].
53 Presidential Statement, UN Doc S/PRST/2001/31 (31 October 2001); Presidential

Statement, UN Doc S/PRST/2002/32 (31 October 2002); Presidential Statement, UN Doc
S/PRST/2004/40 (2 November 2004); Presidential Statement, UN Doc S/PRST/2005/52 (27
October 2005); Presidential Statement, UN Doc S/PRST/2006/42 (26 October 2006); and
Presidential Statement, UN Doc S/PRST/2007/40 (27 October 2007).

54 Resolution 1820, UN Doc. S/RES/1820 (2008).
55 ibid [1].
56 ibid [5]. Again, oddly, the term ‘parties’ is used, albeit the reference is to ‘targeted …

measures’.
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ability to enact sanctions under Article 41 of the Charter only exists once it has made
a finding that there exists a threat to the peace.57 Resolution 1888 said much the same
as Resolution 1820, as did Resolutions 1960, 2106 and 2242.58 Again, however, such
activity is only a part of the Security Council’s engagement with the women, peace and
security agenda, which has also seen the adoption of further resolutions covering other
aspects of the issue;59 the production by the Secretary-General, at the Council’s
request,60 of a series of reports on conflict-related sexual violence;61 the appointment of
a Special Representative of Sexual Violence in Conflict;62 and the establishment of a
Team of Experts on Rule of Law and Sexual Violence in Conflict.63

It can, however, be seen that in these series of thematic resolutions the Security
Council has interested itself in parties to conflicts’ compliance with their obligations
under international human rights and international humanitarian law. Both implicitly
and, on occasion, explicitly, problems of conflict-affected children, sexual violence
against women and girls, and the protection of civilians in armed conflict have been
defined as matters having the potential to affect international peace and security. And as
regards the recruitment and use of child soldiers and sexual violence against women
and girls, the Security Council has expressly stated that sanctions under Article 41 of
the Charter might be an appropriate response. But a certain ambivalence can be seen as
remaining, based, it appears, on a view that a tension exists between State sovereignty
and external intervention to protect human rights. Whether such conduct can of itself
amount to a threat to the peace has not yet been spelt out in any of the thematic
resolutions. Rather, action taken against them has usually been described as action
contributing to restoring international peace and security, a much less radical idea and
one that has been part of the Security Council’s arsenal since at least the 1990s.64 It is
thus necessary to examine the extent to which the Security Council has applied the
general principles it has enunciated in its thematic resolutions to specific situations.

57 Or a breach of the peace or an act of aggression, neither of which are relevant in this
context.

58 UNSC Res 1888 (30 September 2009) UN Doc S/RES/1888 [1] and [10]; UNSC Res
1960 (16 December 2010) UN Doc S/RES/1960 [1] and [7]; UNSC Res 2106 (24 June 2013)
UN Doc S/RES/2106[13]; and UNSC Res 2242 (13 October 2015) UN Doc S/RES/2242 (2015)
[6].

59 See UNSC Res 1889 (5 October 2009), UN Doc S/RES/1889 and UNSC Res 2122 (18
October 2013) UN Doc S/RES/2122.

60 See Presidential Statement, UN Doc S/PRST/2010/22 (25 October 2010).
61 Report of the Secretary-General on Conflict-related Sexual Violence, UN Doc S/2012/33

(13 January 2012); Report of the Secretary-General on Conflict-related Sexual Violence, UN
Doc S/2013/149 (14 March 2013); Report of the Secretary-General on Conflict-related Sexual
Violence, UN Doc S/2015/203 (23 March 2015); and Report of the Secretary-General on
Conflict-related Sexual Violence, UN Doc S/2016/361 (20 April 2016).

62 UNSC Res 1888 (n 58) [4].
63 ibid [8].
64 The establishment of the International Criminal Tribunal for the Former Yugoslavia and

the International Criminal Tribunal for Rwanda are good examples of this form of action: see
UNSC Res 808 (22 February 1993) UN Doc S/RES/808 Preamble [9]; and UNSC Res 955 (8
November 1994) UN Doc S/RES/955 Preamble [7].
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3. SITUATION-SPECIFIC RESOLUTIONS

A caesura marks Security Council practice in this area. Early Council resolutions –
Resolution 1572 (2004) on Côte d’Ivoire and Resolution 1591 (2005) on Sudan –
provided that sanctions should be targeted at individuals who commit or are responsible
for violations of human rights or humanitarian law. So, having determined the situation
in Côte d’Ivoire to be a threat to the peace and expressly acting under Chapter VII of
the Charter,65 in Resolution 1572 the Security Council imposed travel bans66 and assets
freezes67 on persons

who constitute a threat to the peace and national reconciliation process in Côte d’Ivoire …
any other person determined as responsible for serious violations of human rights and
international humanitarian law in Côte d’Ivoire on the basis of relevant information, any other
person who incites publicly hatred and violence, and any other person determined … to be in
violation of measure imposed by paragraph 7 above [an arms embargo] …68

As is standard practice, determinations as to which persons fell into these various
categories and who should thus be designated was to be made by a committee of
the Security Council established by the resolution to oversee the sanctions regime.69

The Council also expressed its intention to establish a group of experts to assist the
committee in its work, which was done in Council Resolution 1584.70 Similarly, in
Resolution 1591, having determined that the situation in Sudan continued to constitute
a threat to the peace and acting under Chapter VII,71 the Council established a
committee to monitor the sanctions imposed by the resolution and designate individuals
as subject to travel bans and asset freezes.72 Again, a panel of experts was established
to assist the committee in its work.73 Persons subject to designation were defined as:

those individuals … who impede the peace process, constitute a threat to stability in Darfur
and the region, commit violations of international humanitarian or human rights law or other
atrocities, violate the measures implemented by Member States in accordance with para-
graphs 7 and 8 of Resolution 1556 (2004) and paragraph 7 of this resolution implemented by
a state [an arms embargo and prohibition of technical training and assistance], or are
responsible for offensive military overflights described in paragraph 6 of this resolution
[offensive military flights over the Darfur region] …74

In both cases, then, the criterion of responsibility for the commission of violations of
international human rights and humanitarian law was one in a list of criteria for
designation. Nor was the wording used uniform: Resolution 1572 referred to those

65 UNSC Res 1572 (15 November 2004) UN Doc S/RES/1572 Preamble [8] and [9].
66 ibid [9].
67 ibid [11].
68 ibid [9].
69 ibid [14].
70 Resolution 1584, UN Doc. S/RES/1584 (2005) [7].
71 Resolution 1591, UN Doc. S/RES/1591 (2005) Preamble [17] and [18].
72 ibid [3(a)].
73 ibid [3(b)].
74 ibid [3(c)].
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‘responsible’ for such violations and Resolution 1591 to those who committed them,
which might not always amount to the same thing.75

The two resolutions were followed by a series of resolutions directed at the situation
in the Democratic Republic of Congo, which listed as persons eligible for being
subjected to targeted sanctions individuals committing serious violations of inter-
national law against women76 and children77 as well as political and military leaders
unlawfully recruiting or using children in armed conflict.78 An arms embargo on
foreign and Congolese armed groups and militias operating in the territory of North
and South Kivu and Ituri, and on groups not party to the ‘Global and All-inclusive
Agreement on the Transition in the DRC’, was first imposed by Resolution 1493
(2003), with a committee of the Security Council being established to supervise its
execution in Resolution 1533 (2004), and the embargo being extended to any recipients
in the territory of the DRC in Resolution 1596 (2005).79 Resolution 1596 also
authorised the imposition of targeted sanctions in the form of asset freezes and travel
bans against persons designated by the 1533 Committee as acting in violation of
measures taken by UN member States to enforce the arms embargo.80

The scope of these targeted sanctions was then extended in Resolution 1596 (2005)
to include persons designated by the 1533 Committee as:

(a) political and military leaders of foreign armed groups operating in the Democratic
Republic of the Congo who impede the disarmament and the voluntary repatriation or
resettlement of combatants belonging to those groups, [and]

(b) political and military leaders of Congolese militias receiving support from outside the
Democratic Republic of the Congo and in particular those operating in Ituri, who impede
the participation of their combatants in disarmament, demobilization and reintegration
processes …81

And in Resolution 1698 (2006) the criteria for designation were extended to include:

Political and military leaders recruiting or using children in armed conflict in violation of
applicable international law; [and]

Individuals committing serious violations of international law involving the targeting of
children in situations of armed conflict, including killing and maiming, sexual violence,
abduction and forced displacement.82

75 For example, the former could be interpreted to exclude superior responsibility, and even
aiding and abetting and criminal responsibility under the joint criminal enterprise doctrine.

76 UNSC Res 1807 (31 March 2008) UN Doc. S/RES/1807 [13(e)].
77 UNSC Res 1698 (31 July 2006) UN Doc. S/RES/1698 [13].
78 ibid.
79 UNSC Res 1596 (18 April 2005) UN Doc S/RES/1596 [1].
80 ibid [13] and [15].
81 UNSC Res 1596 (n 79) [1] and [2].
82 UNSC Res 1698 (n 77) [13].
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The parallel with the ‘grave violations committed against children in situations of
armed conflict’ defined in the Security Council’s thematic work is evident.83 Finally,
Resolution 1807 (2008) codified the previous resolutions and added to the criteria for
designation the commission of ‘serious violations of international law involving the
targeting of … women in situations of armed conflict, including killing and maiming,
sexual violence, abduction and forced displacement’.84

To the DRC resolutions can be added Resolution 2002 (2011) on Somalia, which
also lists as eligible for designation political and military leaders recruiting or using
children in armed conflict, and individuals responsible for violations of international
law involving the targeting of civilians including women and children, ‘including
killing and maiming, sexual and gender-based violence, attacks on schools and
hospitals and abduction and forced displacement’.85 In both cases, the links with the
Council’s thematic work are clear and are referred to in the preambles to the various
resolutions.86

Council Resolution 1970 (2011) on Libya, however, stands alone. Responding to the
violent suppression of anti-government protests in Libya by the Gaddafi regime in
February 2011, the Security Council expressed ‘grave concern’ at the situation in
Libya, and condemned the ‘violence and use of force against civilians’ and ‘the gross
and systematic violation of human rights, including the repression of peaceful
demonstrators … the deaths of civilians, and … the incitement to hostility and violence
against the civilian population made from the highest level of the Libyan govern-
ment’…87 The Council further stated that it considered that the ‘widespread and
systematic attacks … against the civilian population’ taking place in Libya might
amount to crimes against humanity.88 In implicit application of the responsibility to
protect,89 reference was made to the Libyan government’s responsibility to protect its

83 See, in particular, UNSC Res 1612 (n 27); Report of the Secretary-General on Children
and Armed Conflict, UN Doc A/59/695–S/2005/72 (9 February 2005); and Office of the Special
Representative of the Secretary-General on Children and Armed Conflict, Working Paper No. 1:
The Six Grave Violations against Children during Armed Conflict: The Legal Foundation
(October 2009; updated November 2013).

84 UNSC Res 1807 (n 76) [13(e)]. In fact, the words ‘or women’ were simply inserted into
the criteria after the word ‘children’.

85 UNSC Res 2002 (n 18) [1(d)] and [1(e)].
86 See UNSC Res 1698 (n 77) Preamble [8]; UNSC Res 1807 (n 76) Preamble [12] and

[13]; and UNSC Res 2002 (n 18) Preamble [3].
87 UNSC Res 1970 (n 16) Preamble [2].
88 ibid Preamble [6].
89 See World Summit Outcome (n 12) [138]–[139]; UNSC Res 1674 (n 41) [4]; UNSC Res

1894 (n 41) Preamble [7]; and Report of the Secretary-General: Implementing the Responsibility
to Protect, UN Doc A/763/677 (12 January 2009). The literature on R2P is legion: see for
example, Minida Vashakmadze, ‘Responsibility to Protect’ in Simma (n 6); Ramesh Thakur, The
United Nations, Peace and Security: From Collective Security to the Responsibility to Protect
(CUP 2006); Gareth Evans, The Responsibility to Protect: Ending Mass Atrocities Once and For
All (Brookings Institution Press 2008); Alex Bellamy, A Responsibility to Protect: The Global
Effort to End Mass Atrocities (Polity 2009); and Anne Peters, ‘The Security Council’s
Responsibility to Protect’ (2011) 8 IOLR 15.
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population.90 No reference, oddly, was made to any of the Council’s previous thematic
resolutions on the protection of civilians in armed conflict.

Acting under Chapter VII of the Charter and taking measures under Article 41 (but
not, perhaps significantly, making an explicit finding that there existed a threat to the
peace), the Council inter alia went on to impose travel bans and asset freezes91 on
persons designated either in the resolution itself or by a Council committee established
pursuant to the resolution92 as being

involved in or complicit in ordering, controlling, or otherwise directing, the commission of
serious human rights abuses against persons in the Libyan Arab Jamahiriya, including by
being involved in or complicit in planning, commanding, ordering or conducting attacks, in
violation of international law, including aerial bombardments, on civilians populations and
facilities …93

as well as individuals and entities acting for, on behalf of, or at the direction of such
persons. Resolution 1970 thus marked a new development in the Security Council’s
practice. For the first time, the Council imposed targeted sanctions solely in response to
violations of international humanitarian and human rights law, albeit that the Council
did not make an explicit finding that such conduct amounted to a threat to the peace.94

As is well known, however, Resolution 1970 was rapidly followed by Resolution
1973, where such a finding was made. In Resolution 1970, the Council had expressed
its intention to keep the actions of the Libyan government under review and, in the light
of developing events, to consider whether the measures imposed in the resolution need
to be modified. In Resolution 1973, in the light of ‘the deteriorating situation, the
escalation of violence, and the heavy civilian casualties’,95 the Council declared that the
Libyan government had failed to comply with Resolution 197096 and that the situation
in Libya continued to constitute a threat to international peace and security.97 Acting
under Chapter VII, the Council then inter alia authorised: ‘Member States that have
notified the Secretary-General, acting nationally or through regional organizations or
arrangements, and acting in cooperation with the Secretary-General, to take all
necessary measures … to protect civilians and civilian populated areas under threat of
attack in the Libyan Arab Jamahiriya …’.98

As is also well known, the air strikes by a ‘coalition of the willing’ purporting to act
under Resolution 1973 subsequently played a significant part in permitting the rebel

90 UNSC Res 1970 (n 16) Preamble [9].
91 ibid [15] and [17].
92 ibid [24]. The lists of persons are in Annex I (travel ban) and II (asset freeze) of the

resolution. The two lists included some 16 individuals: Colonel Gaddafi himself, members of his
family and close associates.

93 ibid [22].
94 ibid Preamble [16]: the Council restricted itself to stating that it was ‘mindful of its

primary responsibility for the maintenance of international peace and security’.
95 UNSC Res 1973 (17 March 2011) UN Doc S/RES/1973 Preamble [1].
96 ibid Preamble [2].
97 Albeit that no previous finding that the situation amounted to a threat to the peace had

been made.
98 UNSC Res 1973 (n 95) [4].
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forces fighting against the Gaddafi regime to prevail in their struggle. The legality and
the appropriateness of the intervention, however, were contested from the beginning.
Permanent Council members China and Russia and non-permanent members Brazil and
India (and Germany) abstained from voting on the resolution.99 And there were
complaints that the intervening powers went beyond the mandate granted them by the
resolution, which did not envisage support for regime change.100 Moreover, it has been
argued that the suspicions aroused by the UK, the USA and France’s actions over Libya
have contributed to the Council’s failure to adopt any resolution intervening in the civil
war in Syria. Such suspicions also seem to have influenced the drafting of subsequent
Security Council resolutions providing for the imposition of targeted sanctions, which
have been much more tightly worded, with the link between maintaining and restoring
peace and security, and imposing sanctions on violators of human rights and inter-
national humanitarian law being made much more explicitly.

In Resolution 2127 (2013) on the Central African Republic, the Council expressed its
intention

to swiftly consider [sic] imposing targeted sanctions … against individuals who act to
undermine the peace, stability and security, including by engaging in acts that threaten or
violate transnational agreements, or by engaging or providing, support for actions that
threaten or impede the political progress or fuel violence, including through violations of
human rights and international humanitarian law, the recruitment and use of children in
armed conflict in violation of applicable international law, sexual violence …101

The Council subsequently provided for the imposition of sanctions on such bases in
Resolution 2134 (2014). The wording of Resolution 2127 made clear, however, that
violations of human rights and international humanitarian law are only grounds for
designation if they amount to conduct which undermines peace and security. The
implication would seem to be that such actions may not necessarily have such an effect;
and if they do not, then they do not justify the imposition of targeted sanctions.

Similarly, Resolution 2140 (2014) on Yemen provides that targeted sanctions shall be
applied ‘to individuals or entities designated … as engaging in or providing support for
acts that threaten the peace, security or stability of Yemen’, and that such acts ‘may
include’ ‘[p]lanning, directing or committing acts that violate applicable international
human rights law or international humanitarian law, or acts that constitute human rights
abuses, in Yemen’.102 The use of the word ‘may’ seems an even clearer indication that

99 For explanation of their abstentions, see the statements made by their representatives at
the Council meeting when the resolution was adopted: UN Security Council, Provisional
Record, 66th year, 6498th meeting, UN Doc S/PV.6498 (17 March 2011).

100 See House of Commons Library, ‘Interpretation of Security Council resolution 1973 on
Libya’, Standard Note SN/IA/5916 (6 April 2011) 8–9; Christian Henderson, ‘International
Measures for the Protection of Civilians in Libya and Côte d’Ivoire’ (2011) 60 ICLQ 767,
771–777; and Spencer Zifcak, ‘The Responsibility to Protect after Libya and Syria’ (2012) 13
Melbourne JIL 1, 11.

101 UNSC Res 2127 (n 16) [56].
102 UNSC Res 2140 (26 February 2014) UN Doc S/RES/2140 (2014) [17] and [18]. The

Security Council also imposed an arms embargo in Resolution 2216 but did not amend the
criteria for listing by the sanctions committee: UNSC Res 2127 (ibid) [14], [18] and [19].
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not all violations of human rights or international humanitarian law will fit the
designation criteria. Resolution 2206 (2015) on South Sudan is in similar terms, up to
and including the ‘may’.103

Recently, however, in Resolution 2262 (2016) on the situation in the Central African
Republic (CAR), the Council de-coupled the two criteria. The criterion of involvement
in ‘acts that undermine the peace, stability or security of the CAR, including acts that
threaten or impede the political transition process, or the stabilization and reconciliation
process or that fuel violence’104 is separated, inter alia, from those of ‘planning,
directing, or committing acts that violate international human rights law or international
humanitarian law, as applicable, or that constitute human rights abuses or violations, in
the CAR, including acts involving sexual violence, targeting of civilians, ethnic- or
religious-based attacks, attacks on schools and hospitals, and abduction and forced
displacement’,105 and ‘[r]ecruiting or using children in armed conflict in the CAR, in
violation of applicable international law’.106 There is, consequently, no longer a need to
show that the latter forms of conduct undermine the peace, stability or security of the
CAR. Rather, it would appear that they are presumed to do so.

Prior to Resolution 2262, it might be said that the Security Council took the view
that violations of human rights and international humanitarian law can constitute (or,
perhaps, merely contribute to) threats to the peace but do not necessarily do so. This, of
course, is wholly consistent with the Council’s thematic resolutions, in particular
Resolution 1820, where it is suggested that such abuses can ‘exacerbate situations of
armed conflict and may impede the restoration of international peace and security’.107

Whether Resolution 2262 marks a new approach, however, is unclear. It might simply
be that in the specific case of the CAR, the Council considers violations of human
rights and international humanitarian law are ipso facto threats to the peace or, at least,
obstacles to its restoration. And whether the implication follows that such conduct
cannot, contrary to Resolution 1973, of itself constitute a threat to the peace, also
remains open.

4. IMPLEMENTATION

As we have seen, Security Council resolutions establishing sanctions regimes do not
generally list those who are to be subject to targeted measures (asset freezes, travel
bans, arms embargos). Rather, they establish a committee to make such determinations
on the basis of criteria set out in the resolution. Consequently, in order to see the extent
to which the Council’s proclamations have been implemented, it is necessary to go
behind the resolution and look at the listings themselves. Here matters are patchier,
varying from regime to regime according to the focus of the specific resolution and the
priorities of the relevant Council sanctions committee and those advising it (panels of

103 UNSC Res 2206 (3 March 2015) UN Doc S/RES/2206 (2015) [6] and [7].
104 UNSC Res 2262 (n 18) [12].
105 ibid [13(b)].
106 ibid [13(c)].
107 UNSC Res 1820 (n 54) [1]. See text to above (n 49).
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experts, UN country missions, etc.). Space does not permit full examination of all
persons listed in all Council sanctions lists where the applicable listing criteria include
implication in violations of international human rights and international humanitarian
law. What can be said, however, is that such criteria are very much viewed as
subsidiary.

It is undoubtedly the case that, to begin with, sanctions committees lagged far behind
the Security Council. Under Resolution 1572 (2004) on the situation in Côte d’Ivoire,
in the one instance when an individual was designated as subject to targeted measures,
in part because of his involvement in a group involved in the recruitment of child
soldiers, it appears that he would have been listed anyway for other reasons.108 Indeed,
the point was made by Gerard McHugh that as the group of experts charged with
advising the sanctions committee did not have any specific mandate to monitor
violations of human rights or international humanitarian law,109 it was difficult to see
how the committee could have information to apply the criterion.110 Similarly, no
individuals were designated for ‘recruiting or using children in armed conflict in
violation of applicable international law’ under Resolution 1698 (2006) on the situation
in the Democratic Republic of Congo (DRC) until December 2010, when Innocent
Zimurinda was added to the DRC sanctions list for multiple human rights violations,
including his ‘direct and command responsibility for child recruitment and for
maintaining children within troops under his command’.111

But what is the situation now? Here, matters might be thought to be more easily
assessable, as sanctions committees now have to provide narrative summaries of their
reasons for listing. Moreover, examination of the three most recently established
regimes shows quite some progress.

Eight persons and two entities are currently listed under the sanctions regime
concerning the CAR originally established in Council Resolution 2167.112 Of those,
one entity and three individuals have been listed for reasons unconnected with the
violation of human rights and international humanitarian law rules, whereas the reasons
given for listing one entity (the Lord’s Resistance Army) and five individuals include
their implication in human rights and international humanitarian law violations. In no
case, however, has any person been listed solely on such a basis; it has always also

108 Gerard McHugh, Strengthening Protection of Children through Accountability: The Role
of the UN Security Council in Holding to Account Persistent Violators of Children’s Rights and
Protections in Situations of Armed Conflict (Conflict Dynamics International, 2009) 13.

109 The group’s mandate was set out in UNSC Res 1584 (n 70) [7]; and UNSC Res 1727 (15
December 2006) UN Doc S/RES/1727 [6].

110 McHugh (n 108).
111 ‘Sanctions Committee concerning Democratic Republic of Congo Adds Four Individuals

to Asset Freeze, Travel Ban List’ (UN News Centre, 1 December 2010) <http://www.un.org/
press/en/2010/sc10099.doc.htm>; ‘Security Council sanctions DRC Colonel for grave violations
against children’ (Office of the Secretary-General’s Special Representative for Children and
Armed Conflict, 2 December 2010) <https://childrenandarmedconflict.un.org/press-release/
2Dec10/>.

112 See Individuals and Entities related to the Central African sanctions on ‘Narrative
Summaries of Reasons for Listing’: <https://www.un.org/sc/suborg/en/sanctions/2127/sanctions-
list-materials/summaries>.
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been because their conduct also threatens peace, stability or security in the CAR, or
threatens or impedes the political transition process.113 This is the case even for the two
entities (the Lord’s Resistance Army and its leader Joseph Kony) listed after the
adoption of Resolution 2262.

The Resolution 2140 Yemen sanctions committee has listed five individuals.114 In the
first three cases the summary narratives state the individuals were listed because they
fulfilled the designation criteria set out in Resolution 2140. In the subsequent two cases
only the provisions giving the committee the power to list were referenced. However, in
all five cases, the narrative summaries state that the individuals had been listed because
their conduct threatened the peace, security or stability of Yemen, and nothing in any of
the factual summaries describes any of them as having violated human rights or
international humanitarian law.

Under the Resolution 2206 regime for South Sudan, five individuals have thus far
been designated as being subject to sanctions but the reasons given for listing four of
them include the targeting of civilians and other violations of human rights and
international humanitarian law.115 Moreover, although those reasons did not stand
alone, examination of the factual summaries indicates that the committee considers
there to be a close connection between conduct amounting to violations of human
rights and international humanitarian law and conduct threatening the peace, security or
stability of South Sudan.

The picture presently is thus a mixed one, with different sanctions committees (and
those advising them) taking their own distinct approaches. What does seem clear,
however, is that in practice, participation in violations of human rights and international
humanitarian law does not, of itself, amount to conduct justifying the imposition of
targeted sanctions; rather, it appears to be an exacerbating factor. Indeed, even the one
Security Council subsidiary body tasked specifically with engaging with a thematic
issue, the Council Working Group on Children and Armed Conflict, the mandate of
which includes making ‘recommendations to the Council on possible measures to
promote the protection of children affected by armed conflict’,116 has been very

113 Under UNSC Res 2134 (n 18) [36] or UNSC Res 2196 (22 January 2015) UN Doc
S/RES/2196 [11].

114 See Individuals and Entities related to Yemen Sanctions on ‘Narrative Summaries of
Reasons for Listing’: <https://www.un.org/sc/suborg/en/sanctions/2140/materials/summaries>.

115 See Individuals and Entities related to Sanctions List 2206 on ‘Narrative Summaries of
Reasons for Listing’: <https://www.un.org/sc/suborg/en/sanctions/2206/materials/summaries>.
The relevant criterion is set out in UNSC Res 2206 (n 103) [7(f)]: ‘The targeting of civilians,
including women and children, through the commission of acts of violence (including killing,
maiming, torture, or rape or other sexual violence), abduction, enforced disappearance, forced
displacement, or attacks on schools, hospitals, religious sites, or locations where civilians are
seeking refuge, or through conduct that would constitute a serious abuse or violation of human
rights or a violation of international humanitarian law.’

116 UNSC Res 1612 (n 27) [8(a)]. See also ibid [9] in which the Council reaffirmed ‘its
intention to consider imposing, through country-specific resolutions, targeted and graduated
measures … against parties to situations of armed conflict which are on the Security Council’s
agenda and are in violation of applicable international law relating to the rights and protection of
children in armed conflict’.
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cautious in recommending sanctions against those engaged in violations of children’s
rights and protections in armed conflict.

On its establishment, the Working Group developed a ‘toolkit’ of possible actions in
response to grave violations of children’s rights and protections in armed conflict.117

Options involved either direct action by the Working Group or recommendations to the
Security Council. They fell into five categories: assistance, démarches, enhanced
monitoring, improvement of mandate and ‘other measures’. The list was stated to be
illustrative and non-exhaustive but there was no mention of the possibility that the
Working Group might recommend new sanctions regimes. Indeed, the Working Group
has only rarely called for the imposition of targeted sanctions, always only after a
sanctions regime had already been established with regard to a particular situation,118

and not at all in the last few years. Instead, following the request made in Security
Council Resolution 1882,119 the Working Group has preferred instead to seek enhanced
communication between it and the Secretary-General’s Special Representative on
Children and Armed Conflict, on the one hand, and relevant sanctions committees, on
the other, to ensure that information in possession of the former is in the hands of the
latter when it makes decisions on who to list.120 Such increased communication is
obviously sensible but leaves the sanctions committees very much in the driving seat.

5. CONCLUSION

Looking at the development of the Security Council’s use of sanctions as human rights
devices, processes of individualisation and formalisation are obvious,121 marked as they
are by the adoption of designation criteria targeting individuals for (alleged) breaches
of international human rights and humanitarian law. At the level of implementation,
however, the juridical nature of the criteria seems less apparent. In the first place, there
is a certain degree of selectivity as regards who is actually targeted in any particular

117 Letter dated 8 September 2006 from the Permanent Representative of France to the
United Nations addressed to the President of the Security Council, UN Doc S/AC.51/2007/2 (16
May 2008), Annex: Options for possible actions by the Working Group of the Security Council
on Children and Armed Conflict (‘toolkit’).

118 See Security Council Working Group on Children and Armed Conflict: Conclusions on
Parties in the Armed Conflict in the Democratic Republic of Congo, UN Doc S/2006/724 (11
September 2006); Security Council Working Group on Children and Armed Conflict: Conclu-
sions on Parties in the Armed Conflict in Côte d’Ivoire, UN Doc S/2007/93 (15 February 2007);
Security Council Working Group on Children and Armed Conflict: Conclusions on Parties in the
Armed Conflict in the Democratic Republic of Congo, UN Doc S/AC.51/2007/17 (25 October
2007); and Security Council Working Group on Children and Armed Conflict: Conclusions on
Children and Armed Conflict in the Democratic Republic of Congo, UN Doc S/AC.51/2009/3
(13 July 2009).

119 UNSC Res 1882 (n 27) [7(b)] requested ‘enhanced communication between the Working
Group and relevant Security Council Sanctions Committees, including through the exchange of
pertinent information on violations and abuses committed against children in armed conflict’.

120 See Security Council Report, Cross-Cutting Report No. 2 on Children and Armed
Conflict (June 2015) 29.

121 See the Introduction to this volume by Larissa van den Herik.
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situation. A good example is the situation in the DRC, where despite credible
allegations of violations of international human rights and humanitarian law having
been made against government political and military leaders, only members of
opposition groups have been designated as subject to targeted sanctions. This is, of
course, entirely unobjectionable if one takes a traditional view of the Security Council’s
role within the United Nations: it is simply exercising its wide discretionary powers to
promote the restoration of peace and security, viewed in terms of the absence of armed
conflict and the presence of political stability, rather than enforcing compliance with
legal norms. Moreover, violating international human rights and humanitarian law is
usually not the only reason why an individual is targeted; listing on the basis of such
criteria is usually an ‘add on’, which provides another reason to continue to view
sanctions as political devices. Rather, it is perhaps best to see the Security Council’s
use of sanctions as human rights devices and, indeed, the Council’s activities in this
area in general, as engaging in what has been called a signalling or stigmatising
function. This conclusion is reinforced by the fact that it is difficult to say that
sanctions are particularly effective in changing targeted individuals’ behaviour.122

It might be thought that sanctions’ signalling effect is somewhat diminished by the
focus being generally on individuals rather than on groups as targeted individuals’
notoriety is often only local and an opportunity is missed to stigmatise the group
internationally. Certainly, with regard to his reporting of the six grave violations
committed against children during armed conflict, the Secretary-General lists the
parties concerned in such practices, not the individuals directing such parties or directly
responsible for the violations.123 It is the case, however, that those subjected to
sanctions by the Security Council are targeted not as individuals per se but because of
their position within groups (terrorist organisations, parties to conflicts, etc.) and this is
made clear in the relevant Security Council resolutions and listings. Indirectly, the
group is targeted; a distinction which can be justified by the fact that such groups
usually lack legal capacity, so that listing them would be entirely symbolic, given that
they cannot enter into contracts or hold assets on their own behalf. When legal entities
have engaged in conduct which the Security Council seeks to enjoin, it has been willing
to target them, as the sanctions against Iran in respect of its nuclear-proliferation
activities illustrate,124 and in such cases sanctioning can have a signalling effect, as
shown by such entities’ attempts to be delisted even absent their possession of assets
held abroad (and thus freezable). There are, however, also examples of criminal groups
being listed under Security Council sanctions regimes, a recent example being the
Lord’s Resistance Army, listed by the CAR sanctions committee,125 so the conclusion
must be that the Security Council and its various sanctions committees have
approached the issue in a largely ad hoc manner, with little or no consideration given as
to what categories of persons it might be most appropriate to sanction and why.

122 On which, see Alex Vines, ‘The Effectiveness of UN and EU Sanctions: Lessons for the
Twenty-first Century’ (2012) 88 International Affairs 867.

123 See above (n 83).
124 Beginning with UNSC Res 1737 (23 December 2006) UN Doc S/RES/1737, but now

lifted by UNSC Res 2231 (22 July 2015) UN Doc S/RES/2231.
125 Central African sanctions (n 112).
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It would, however, be a mistake to look at the Security Council’s use of sanctions as
human rights devices in isolation. This is why this analysis began by looking at Council
engagement at the level of the thematic issues, which are not concerned just, or in
particular, with sanctions. Viewed from this wider perspective, the Council’s use of
sanctions as human rights devices is simply one element of the Council’s engagement
in the issues of children in armed conflict, women, peace and security, and the
protection of civilians, and is an aspect of the Council’s re-orientation of its own
practice as well as its efforts to influence the behaviour of others. Given this, however,
one might ask whether rather more focus might be given to the relevant legal
frameworks. There have been efforts, particularly by the Secretary-General’s Special
Representative on Children and Armed Conflict, to concretise the legal framework of
the six grave violations against children during armed conflict.126 Further similar efforts
elsewhere might be helpful in guiding the work of sanctions committees. The cynic
might say that such guidance is likely to be resisted, as tying the Security Council’s
hands. The rational optimist, however, might retort that Security Council practice
already places increasing stress on the legalities of parties’ behaviour and their
(non-)compliance with human rights and humanitarian law standards, as this chapter, it
is hoped, has shown.

126 See Working Paper No. 1 (n 83).
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7. UN natural resources sanctions regimes:
incorporating market-based responses to address
market-driven problems
Daniëlla Dam-de Jong

1. INTRODUCTION

Measures targeting illegal trade in natural resources have become a prominent feature
of modern UN sanctions regimes, the purpose of which is to stop natural resources
from financing brutal internal armed conflicts or terrorist activities. Examples of natural
resources-related measures include diamond sanctions against UNITA in Angola and
the RUF in Sierra Leone, asset freezes and travel bans against individuals and entities
implicated in the illegal trade in tin, tantalum, tungsten and gold (3TG) as well as ivory
in the Democratic Republic of Congo (DRC) and, lastly, sanctions regarding the illegal
trade in oil and charcoal targeting Islamic State (IS) in the Middle East and Al-Shabaab
in Somalia respectively.1

The UN Security Council has imposed such measures in 17 different sanctions
regimes, starting as early as 1966,2 refining its methods over time. Where the Council
originally relied primarily on selective commodity sanctions, imposing trade embargoes
against specific natural resources yet without distinguishing between actors, the
Council has increasingly turned to targeted commodity sanctions as well as financial
and travel sanctions imposed on individuals and entities directly. This development can
be seen as part of a broader evolution in the Council’s approach towards the
individualization of sanctions for the purpose of targeting only those that are directly
responsible for maintaining a threat to international peace and security while mitigating
the impact of sanctions on third actors and the civilian population.

As part and parcel of this evolution towards individualization, one can discern a trend
in which the Council increasingly relies on informal mechanisms to fine-tune its
sanctions and/or to strengthen their implementation.3 For the purposes of this chapter,
informal mechanisms refer to forms of international cooperation, whether within or

1 For case studies, see Daniëlla A Dam-de Jong, International Law and Governance of
Natural Resources in Conflict and Post-Conflict Situations (CUP 2015); and Security Council
Report, ‘UN Sanctions: Natural Resources’, Research Report (2015) No 4, <securitycouncil-
report.org>.

2 See Security Council Report, ‘UN Sanctions: Natural Resources’, Research Report
(2015) No 4, Tables 1 and 2.

3 See on this trend also the chapter by Alejandro Rodiles in this volume in the context of
counter-terrorism. It should, however, be noted that informal mechanisms play a very different
role in that context.
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outside the framework of a formal international organization, which create standard-
setting instruments – or soft law – for the purpose of addressing particular challenges.4

The most prominent example of a mechanism that is informal in all respects is the
Kimberley Process for the Certification of Rough Diamonds (KPCS), relied on by the
Security Council in relation to the implementation of diamond sanctions imposed
against Angola, Sierra Leone, Liberia, Côte d’Ivoire and the Central African Republic
(CAR). The informality of this mechanism relates to its output – a document containing
legally non-binding minimum standards for states to implement in their national
systems; its process – the KPCS was not intended to constitute an international
organization and has a rather loose institutional structure; and the actors involved –
which comprise the private sector and civil society in addition to states. Furthermore,
reference can be made to the due diligence guidelines developed by the Group of
Experts on the DRC, the Organisation for Economic Co-operation and Development
(OECD) and the International Conference on the Great Lakes Region (ICGLR) for the
implementation of sanctions against persons and entities supporting armed groups
through the trade in 3TG minerals from the DRC. This mechanism has been developed
primarily within the framework of formal international organizations with the purpose
of setting standards for the private sector. The informality of this mechanism is
therefore primarily related to its outcome.

New possibilities to refine sanctions regimes by relying on informal mechanisms
arise in relation to the most recent sanctions imposed by the Council in relation to the
illegal trade in wildlife in the CAR and the DRC in 2014. So far, the Council has
confined itself to imposing financial and travel sanctions on individuals and entities
involved in the illegal wildlife trade, while it has not shown any sign of relying on
additional mechanisms to support these sanctions. In light of reports submitted to the
Council by the relevant Panels of Experts, which do not show any progress in
addressing illegal wildlife trade in the CAR and the DRC since the sanctions were
adopted, it is, however, to be expected that the Council will turn to additional
mechanisms for the purpose of making its sanctions more effective.5 The International
Consortium on Combating Wildlife Crime (ICCWC) would be the most likely
candidate, since the underlying normative framework which forms the basis for the
work of this consortium is already well developed and contains all the necessary
elements for a comprehensive approach to combating wildlife crime.6

4 These mechanisms can be described as informal international law-making processes,
referring to mechanisms that dispense with certain formalities inherent in traditional inter-
national law relating to output, process or the actors involved in the development of the
mechanisms. See on this Joost Pauwelyn, Ramses A Wessel and Jan Wouters (eds), Informal
International Lawmaking (OUP 2012).

5 See the Final report of the Panel of Experts on the CAR in accordance with paragraph
59(c) of resolution 2127 (2013), UN Doc S/2014/762 of 29 October 2014 (which updates the
Panel’s interim report of July 2014); and the Final report of the Group of Experts on the DRC
submitted in accordance with paragraph 5 of Security Council resolution 2136 (2014), UN Doc
S/2015/19 of 12 January 2015, paras 216–223. The sanctions were adopted by the Council in
January 2014 through Resolution 2134 for the CAR and Resolution 2136 for the DRC.

6 See Section 5 of this chapter for more details on the ICWC.
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The purpose of this chapter is to assess the Security Council’s approach to stopping
the trade in natural resources which provides armed groups with sources of revenue,
based on an analysis of its past and current sanctions regimes. The focus of the analysis
lies with the Security Council’s use of informal mechanisms for standard-setting
purposes in the design of sanctions regimes and in particular also for sanctions
implementation purposes. These informal mechanisms include most notably the Kim-
berley Process, the OECD due diligence guidelines, and – potentially – the ICCWC.
The specific question that this chapter will address is whether and to what extent the
Security Council uses informal mechanisms as tools for the realization of the objectives
underlying its sanctions regimes, or whether in fact informal mechanisms are bypassing
and overshadowing the Security Council, in the sense that sanctions have become a tool
for these informal mechanisms to realize their own objectives. More specifically, is the
Security Council orchestrating the informal mechanisms or are these in fact orchestrat-
ing the actions of the Security Council?7

For this purpose, Section 2 first briefly sets out an overview of the Council’s early
use of resource-related sanctions for the purpose of explaining current practice. Section
3 focuses on the Council’s approach in relation to diamonds, while Section 4 discusses
its approach to minerals originating from the DRC. Section 5 discusses possibilities for
the Council to build on its previous practice to strengthen its wildlife sanctions, while
Section 6 reflects more broadly on the interrelationship between sanctions regimes and
informal mechanisms.

2. EVOLUTION OF THE SECURITY COUNCIL’S APPROACH:
FROM SELECTIVE COMMODITY EMBARGOES TO
TARGETED SANCTIONS

The Security Council has taken measures involving natural resources ever since its very
first sanctions regime imposed against Southern Rhodesia.8 Through Resolution 232
(1966) the Council imposed mandatory sanctions based on Article 41 of the UN
Charter against the authorities in Southern Rhodesia for the purpose of putting an end
to the illegal white minority regime ruling at the time. These sanctions included an
import embargo on a range of commodities, including several minerals, sugar, tobacco,
meat and other animal products.9 It is, however, to be noted that, even though these
sanctions targeted particular natural resources, they were rather blunt. The Security
Council simply targeted the principal pillars of the Southern Rhodesian economy, while
it did not inquire into the contribution of these particular natural resources to
maintaining the threat to the peace it had identified.

7 See Kenneth W Abbott, Philipp Genschel, Duncan Snidal and Bernhard Zangl (eds),
International Organizations as Orchestrators (CUP 2015).

8 For more details regarding this sanctions regime, see Pieter Jan Kuyper, The Implemen-
tation of International Sanctions: The Netherlands and Rhodesia (Sijthoff and Noordhoff 1978).

9 See UNSC Res 232 (1966), especially paras 2(a) and (b).
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After this first – rather unsuccessful – experience with resource sanctions,10 the
Security Council refrained from taking this type of measure until the 1990s. At that
time, several developments, which were determinative for the approach taken by the
Council in its subsequent sanctions regimes, converged. The common thread linking
these developments was the ending of the Cold War. This historical moment gave a
boost to the functioning of the Security Council, which began searching for new ways
to better tailor its sanctions to target those responsible for causing a threat to the peace.
At the same time, the Security Council was increasingly confronted with armed
conflicts that were self-financing, mostly through the trade in natural resources. In fact,
natural resources became one of the principal substitutes for external support by the
superpowers to finance armed conflicts.11 The self-financing nature of these armed
conflicts called for new approaches to conflict resolution, focusing on cutting off
revenues for armed groups.

The first time the Security Council specifically targeted natural resources that were
directly associated with the financing of an armed conflict was in the case of
Cambodia. The sanctions consisted of a timber embargo, which was imposed to put
pressure on the Khmer Rouge to comply with the 1991 Paris Peace Agreements.12 The
measures taken by the Council in relation to Cambodia were, however, exceptional for
several reasons. First, the embargo mainly served to strengthen a national moratorium
established by the Cambodian authorities. This also explains why the embargo did not
distinguish between logs traded by the Khmer Rouge and the Cambodian authorities, as
was the case in later sanctions regimes. Second, Resolution 792 (1992), which imposed
the embargo, did not contain a single reference to Chapter VII, neither were the
measures framed in hortatory language.13 This implies that the timber embargo was not
imposed as a mandatory measure. The measures imposed against Cambodia were not
particularly effective, notwithstanding the deployment of a peacekeeping operation with
a specific mandate to assist the authorities in enforcing the embargo. It took three years
before Thailand closed its borders for logs from Cambodia and almost a decade before
the Khmer Rouge was finally defeated.14

10 The principal trading partners of Southern Rhodesia continued to do business with the
illegal white minority regime in contravention of the sanctions. See Nico J Schrijver, ‘The Use
of Economic Sanctions by the UN Security Council: An International Law Perspective’ in Harry
HG Post (ed), International Economic Law and Armed Conflict (Martinus Nijhoff Publishers
1994) 130.

11 Philippe Le Billon, ‘The Political Ecology of War: Natural Resources and Armed
Conflicts’ (2001) 20(5) Political Geography 561–584; Karen Ballentine and Jake Sherman (eds),
The Political Economy of Armed Conflict: Beyond Greed and Grievance (International Peace
Academy, Lynne Rienner Publishers 2003); and Karen Ballentine and Heiko Nitzschke (eds),
Profiting from Peace: Managing the Resource Dimensions of Civil War (Lynne Rienner
Publishers 2005).

12 See UNSC Res 792 (1992), especially operative para 13.
13 The Council supported the decision of the Cambodian authorities to set a moratorium

and requested other states to respect it.
14 See Philippe Le Billon and Simon Springer, ‘Between War and Peace: Violence and

Accommodation in the Cambodian Logging Sector’, in Wil de Jong, Deanna Donovan and
Ken-ichi Abe (eds), Extreme Conflict and Tropical Forests (Springer 2007) 17–36.
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These rather unsuccessful experiences laid the foundations for the Council’s reliance
on informal mechanisms to both refine and strengthen its sanctions regimes. Where
Cambodia had been the first situation in which the Security Council had experimented
with sanctions to cut off revenues for armed groups, it had simply adopted an embargo
against all logs from Cambodia. In the following years the Council refined its methods
by adopting commodity embargoes against particular actors, resorting to informal
mechanisms to ensure that only those responsible for maintaining a threat to the peace
would be targeted. The following section will focus on the KPCS as an example of an
informal mechanism relied on by the Council for the implementation of diamond
sanctions. The question that arises is whether and to what extent the KPCS can be
regarded as a tool for the Security Council to realize its objectives, ie to target those
responsible for causing or maintaining a threat to the peace, or whether sanctions have
rather become a tool for the KPCS to realize its own objectives, ie to eliminate conflict
diamonds from the international market for the purpose of restoring the credibility of
the diamond industry.

3. THE ROLE OF THE KIMBERLEY PROCESS FOR THE
CERTIFICATION OF ROUGH DIAMONDS IN THE
IMPLEMENTATION OF DIAMOND SANCTIONS

The Security Council has resorted to diamond sanctions to stop these natural resources
from financing an armed conflict in five instances, ie in relation to Angola, Sierra Leone,
Liberia, Côte d’Ivoire and the CAR. The current section analyses the evolution in the
Council’s approach to diamonds throughout these sanctions regimes, with special empha-
sis on the use made by the Council of the KPCS in the implementation of the sanctions.

3.1 Early Measures Adopted by the Council

The diamond sanctions constituted a further move towards targeted sanctions in the
sense that – compared to the general embargo on logs in relation to Cambodia – the
Security Council adopted a novel practice by directly targeting non-State actors
pursuant to Chapter VII of the UN Charter through the use of commodity sanctions.
The first time the Council decided to impose diamond sanctions was in relation to the
armed conflict in Angola, where the government and UNITA had been fighting a
decades-long armed conflict. Neither democratic elections organized pursuant to the
Bicesse Accords concluded in 1991 nor the signing of a second peace agreement in
1994 – the Lusaka Agreement – had been able to put a halt to the fighting, for which
UNITA was held responsible. In order to end the violence in Angola, the Security
Council decided in Resolution 1173 (1998) that all states must take the necessary
measures ‘to prohibit the direct or indirect import from Angola to their territory of all
diamonds that are not controlled through the Certificate of Origin regime of the
[Angolan government]’.15

15 UNSC Res 1173 (1998), operative para 12(b).
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In a subsequent resolution, the Security Council specified that the implementation of
the measures contained in Resolution 1173 required ‘an effective Certificate of Origin
regime’.16 The Council further called upon ‘relevant states to cooperate with the
diamond industry to develop and implement more effective arrangements to ensure that
members of the diamond industry worldwide abide by the measures contained in
resolution 1173 (1998) and to inform the Committee regarding progress in this
regard’.17

As is clear from the language of these resolutions, the Security Council envisaged a
system which would block the illicit trade in diamonds exploited by UNITA, while
enabling the government to legally trade diamonds on the international market upon
implementation of a Certificate of Origin regime. The exemption for diamonds traded
by the government would therefore not be automatic. Moreover, the Council set
standards for this regime, which had to be ‘effective’. It is further important to note that
the Council, even at this stage, called for an international arrangement, involving both
public and private actors, to implement the sanctions. It therefore showed a clear
preference for a global market-based approach to address the illicit trade in a
commodity fuelling armed conflict.

3.2 Measures Adopted During the KPCS Negotiation Phase

The pressure exerted by the Council to devise an international Certificate of Origin
system combined with NGO campaigns addressing broader societal concerns over
‘blood diamonds’ set in motion a process leading to the adoption of the KPCS for
rough diamonds.18 The negotiations for the KPCS started in 2000, while the scheme
entered into force in January 2003. Even during the negotiation phase, the Security
Council showed itself a fervent proponent of the scheme, as becomes visible in the
Sierra Leone sanctions regime imposed by the Council.

Also in this situation, the Security Council installed a sanctions regime on all rough
diamonds originating from Sierra Leone in order to put pressure on the RUF to stop
fighting, while requesting the government of Sierra Leone ‘to ensure, as a matter of
urgency, that an effective Certificate of Origin regime for trade in diamonds is in
operation in Sierra Leone’ which would exempt from the measures diamonds traded
pursuant to this regime.19 In Resolutions 1385 (2001) and 1446 (2002), the Security
Council welcomed ‘ongoing efforts by interested states, the diamond industry, in
particular the World Diamond Council, and non-governmental organizations to break
the link between illicit trade in rough diamonds and armed conflict, particularly
through the significant progress made by the Kimberley Process, and encourage[d]

16 UNSC Res 1295 (2000), operative para 16.
17 ibid operative para 19.
18 An especially effective campaign was the one launched by the NGO Global Witness,

resulting in the publication of a ground-breaking report in 1998, called ‘A Rough Trade: The
Role of Companies and Governments in the Angolan Conflict’. Global Witness is also among
the founding NGOs of the KPCS, yet resigned as an official observer in 2011 as a result of
differences of opinion on the scope of the process. See the organization’s Press Statement of 2
December 2011, available through https://www.globalwitness.org.

19 UNSC Res 1306 (2000), operative paras 1, 2 and 5.
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further progress in this regard’.20 In the same resolutions, the Council renewed the
diamond sanctions while exempting diamonds controlled by the Certificate of Origin
regime that the government had put in place, which was based on the KPCS.21

3.3 Basic Features of the KPCS

The KPCS is a multi-stakeholder instrument, developed by states, the diamond industry
and civil society. In addition, civil society and the private sector are also active in the
scheme. They participate in plenary meetings and working groups and they have also
been given an important role in the monitoring of the scheme.22 However, notwith-
standing this broad participation of non-State actors in the scheme, the KPCS is
primarily a state-driven process. Only states have been given decision-making capacity
within the organizational framework and the requirements formulated by the scheme
are also exclusively addressed to states.23 The KPCS therefore does not contain direct
obligations for the diamond industry.24 In this sense, it is not a perfect example of
public-private participation.

The KPCS regulates the trade in rough diamonds, defined as ‘diamonds that are
unworked or simply sawn, cleaved or bruted’.25 In addition, it only covers diamonds
that are traded by or in support of armed groups, thereby excluding diamonds traded by
governments for the purpose of financing an armed conflict.26 In this way, the scheme

20 UNSC Res 1385 (2001), preambular para 5; UNSC Res 1446 (2002), preambular para 6.
21 ibid operative para 3.
22 For participation of observers in the work of the scheme, see the 2014 Revised

Administrative Decision on Participation of Observers in the Work of the Kimberley Process,
available through <www.kimberleyprocess.com>, documents section. For the role of civil society
and the private sector in monitoring the scheme, see the 2003 Administrative Decision on the
Implementation of Peer Review in the KPCS, available through <www.kimberleyprocess.com>,
documents section. The peer review system has been revised several times, the last revision
dating from 2012.

23 For all administrative matters, see Kimberley Process Certification Scheme, Section VI,
available through <www.kimberleyprocess.com/en/kpcs-core-document>.

24 It is paralleled by a system of self-regulation for the diamond industry under the auspices
of the World Diamond Council. The World Diamond Council was established in 2000 with the
purpose of ‘represent[ing] the diamond industry in the development and implementation of
regulatory and voluntary systems to control the trade in diamonds embargoed by the United
Nations or covered by the Kimberley Process Certification Scheme’. See <www.worlddiamond-
council.com> for more details.

25 Kimberley Process Certification Scheme, Section I on ‘Definitions’, available through
<www.kimberleyprocess.com/en/kpcs-core-document>.

26 The KPCS defines conflict diamonds as: ‘rough diamonds used by rebel movements or
their allies to finance conflict aimed at undermining legitimate governments, as described in
relevant United Nations Security Council (UNSC) resolutions insofar as they remain in effect, or
in other similar UNSC resolutions which may be adopted in the future, and as understood and
recognised in United Nations General Assembly (UNGA) Resolution 55/56, or in other similar
UNGA resolutions which may be adopted in future’. See ibid. The narrow scope of the KPCS
has been subject to criticism, including by participating NGOs. See above n 14 and Dam-de
Jong (n 1) 371–374.
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responds exactly to the call made by the Security Council, to establish a Certificate of
Origin regime for the purpose of cutting off revenues for armed groups.

The KPCS functions on the basis of Certificates issued by the exporting authorities
and verified by the importing authorities for the purpose of preventing conflict
diamonds from entering the supply chain. For this purpose, states wishing to participate
in the scheme are to adopt a number of ‘minimal standards’ regarding internal
processes for issuing Certificates pursuant to the scheme, while the Certificates
themselves are to meet certain ‘minimum requirements’.27 Most importantly for present
purposes, states are to designate Import and Export Authorities, they are to implement
relevant legislation and they are to collect and maintain relevant official production,
import and export data, as well as exchanging such data with other participants in
the scheme, thereby introducing broader transparency requirements in the diamond
sector.28

Participation in the scheme is made conditional upon implementation of these
minimal standards, which makes them mandatory for states wishing to participate in
the scheme. A prohibition on KPCS participants trading diamonds with non-
participants29 furthermore provides a major incentive for diamond-producing states to
join the KPCS and to continue to abide by the minimal standards of the scheme in
order to prevent suspension from the process.30 The scheme currently encompasses
approximately 99.8 per cent of the global production of rough diamonds and has
therefore obtained almost universal application.31

3.4 Measures Adopted After the Entry into Force of the KPCS

Upon the entry into force of the KPCS in January 2003, the Council expressed its
strong support for the scheme in a resolution dedicated to it and urged all member
states to actively participate in it.32 A few months later, the Council lifted the diamond
sanctions for Sierra Leone in light of the government’s ‘increased efforts to control and
manage its diamond industry and ensure proper control over diamond mining areas,
and the Government’s full participation in the Kimberley Process’.33

From that moment on the Security Council started to actively rely on the KPCS. The
first instance where the Council took a more explicit stance was in the case of Liberia.
Also in this situation the Council had imposed diamond sanctions, principally to

27 Kimberley Process Certification Scheme, Section II.
28 ibid Sections IV and V.
29 ibid Section III (c). See the chapter by Andrew Mitchell in this volume for the WTO

implications of these trade-restrictive measures.
30 Suspension from the scheme is currently the only possibility to sanction non-compliance.

See Guidelines for the Participation Committee in Recommending Interim Measures as regards
Serious Non-compliance with KPCS Minimum Requirements, adopted on 5 November 2008,
available through <www.kimberleyprocess.com>.

31 See <www.kimberleyprocess.com>, ‘About’ section.
32 UNSC Res 1459 (2003), especially paras 1–3.
33 See UN Doc SC/7778 of 5 June 2003 for a press statement by the president of the

Security Council.
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address the role of Liberia in the smuggling of Sierra Leonean diamonds.34 Where the
Security Council demanded the government of Liberia in earlier resolutions to ‘cease
all direct or indirect import of Sierra Leone rough diamonds which are not controlled
through the Certificate of Origin regime of the Government of Sierra Leone’ and called
upon the government ‘to establish an effective Certificate of Origin regime for trade in
rough diamonds that is transparent and internationally verifiable’,35 it went a step
further once the KPCS had entered into force. In Resolution 1478 (2003), the Security
Council called upon the Liberian government ‘to establish a Certificate of Origin
regime for Liberian rough diamonds that is … fully compatible with the Kimberley
Process’,36 while in Resolution 1521 (2003) it encouraged the Liberian government ‘to
take steps to join the Kimberley Process as soon as possible’.37

In the Côte d’Ivoire sanctions regime, the diamond sanctions that were imposed to
cut off funding for the rebel movement Forces Nouvelles occupying the north of the
country were directly based on decisions taken by the Plenary of the KPCS – with the
consent of the government of Côte d’Ivoire.38 Resolution 1643 (2005), which imposed
the diamond sanctions, welcomed the measures agreed by participants in the KPCS to
prevent the export of all rough diamonds from the territory of Côte d’Ivoire and called
upon the states in the region which are not participants in the KPCS ‘to intensify their
efforts to join the Kimberley Process in order to increase the effectiveness of
monitoring the import of diamonds from Côte d’Ivoire’.39

Also, when the Security Council offered the Ivorian government an opportunity for
the modification or lifting of sanctions in response to political changes that took place
in Côte d’Ivoire in 2011, it conditioned the modification or lifting of the sanctions on
the creation and implementation of an action plan by the Ivorian authorities to enforce
the KPCS rules in Côte d’Ivoire.40 A further condition stipulated that the authorities
‘closely work with the Kimberley Process Certification Scheme to conduct a review
and assessment of Côte d’Ivoire’s internal controls system for trade in rough diamonds
and a comprehensive geologic study of Côte d’Ivoire’s potential diamond resources and
production capacity’.41 A year later, the Council expressed its ‘readiness to review
measures in light of progress made towards Kimberley Process implementation’, thus
conditioning the lifting of the diamond sanctions upon effective implementation of the
requirements of the KPCS in Côte d’Ivoire.42

Furthermore, the Council requested the KPCS to help the Group of Experts with ‘its
enquiries concerning the individuals and networks involved in the production, trading
and illicit export of diamonds from Côte d’Ivoire’ and to communicate such matters to

34 UNSC Res 1343 (2001), operative para 6.
35 ibid operative paras 2 (c) and 15.
36 UNSC Res 1478 (2003), para 13.
37 UNSC Res 1521 (2003), operative paras 7 and 9.
38 Côte d’Ivoire joined the KPCS in 2003. See <www.kimberleyprocess.com>.
39 UNSC Res 1643 (2005), operative para 6. For the measures agreed upon by the KPCS

Plenary, see Resolution adopted by the Kimberley Process Plenary Meeting, Moscow, 15–17
November 2005, on the subject of illicit diamond production in Côte d’Ivoire.

40 UNSC Res 2045 (2012), operative para 6.
41 ibid operative para 21.
42 UNSC Res 2101 (2013), operative para 6.
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the Sanctions Committee.43 In Resolution 2153 (2014), the Council lifted the diamond
embargo ‘in light of progress made towards Kimberley Process Certification Scheme
(KPCS) implementation and better governance of the sector’, basing this decision on a
KPCS Plenary decision confirming that Côte d’Ivoire satisfied the KPCS require-
ments.44 It further replaced the diamond sanctions with financial and travel sanctions
against persons directly responsible for hampering the peace process through illegal
trade in diamonds.45

From these resolutions it becomes clear that the Security Council increasingly built
on the institutional framework provided by the KPCS for the purpose of stopping the
illicit flow of diamonds. This is especially clear from the fact that the Security Council
replaced the diamond embargo with financial and travel sanctions as a residual
measure, once Côte d’Ivoire satisfied the KPCS requirements. The Côte d’Ivoire
resolutions are also interesting in other respects. Where the Security Council in
previous regimes opted for a Certificate of Origin scheme to be able to distinguish
between illegal and legal diamonds trade, the sanctions imposed against Côte d’Ivoire
comprised all diamonds originating from the state. The reason for this is a factual one:
the diamond exploitation in Côte d’Ivoire was completely in the hands of the Forces
Nouvelles. In this instance, reliance on the KPCS therefore served another purpose, ie
to stop Ivorian diamonds from entering the legal diamond trade through large-scale
smuggling practices. Finally, it is interesting to note that the Security Council
established close working relations between its subsidiary bodies and the KPCS,
thereby giving the KPCS an active role in sanctions monitoring.

As a final step in the approach of the Council, reference can be made to the sanctions
recently imposed to address the outbreaks of violence in the CAR between the Séléka
coalition, which seized power in March 2013, and the Anti-Balaka militias loyal to the
ousted government. In first instance, the Council confined itself to noting the decision
of the KPCS to suspend the CAR – meaning it can no longer legally export diamonds
– while expressing its

strong intent to swiftly consider imposing targeted measures, including travel bans and assets
freezes, against individuals who act to undermine the peace, stability and security … by
engaging or providing, support for actions that threaten or impede the political process or fuel
violence, including through … supporting the illegal armed groups or criminal networks
through the illicit exploitation of natural resources, including diamonds, in the CAR.46

Indeed, in a subsequent resolution, while still noting the suspension of the CAR under
the KPCS, the Council proceeded to impose financial and travel sanctions on
individuals and entities ‘providing support for armed groups or criminal networks

43 ibid operative paras 23 and 24.
44 UNSC Res 2153 (2014), operative para 13.
45 ibid operative para 25.
46 UNSC Res 2127 (2013), preamble and operative para 56.
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through the illicit exploitation of natural resources, including diamonds’.47 In Resolu-
tion 2196 (2015), the Council further extended the sanctions to individuals who
‘knowingly facilitate the travel of a listed individual in violation of the travel ban’.48

It is important to note that the Council, in this situation, only imposed sanctions that
were specifically intended to complement the measures taken by the KPCS. This is
clear from the fact that the Security Council explicitly referred to those measures,
imposing targeted sanctions only on individuals and entities, which, by supporting or
engaging in the illicit trade in conflict diamonds, undermine the peace process.

These sanctions complement the measures taken by the KPCS in two respects. First
of all, the implementation of the KPCS measures in the CAR encountered problems
with respect to controlling the illicit cross-border trafficking of conflict diamonds from
the CAR, which allowed them to enter other states’ KPCS schemes.49 This inability to
control illicit cross-border trafficking reveals one of the principal vulnerabilities of the
KPCS as a system which is based on state-led border controls by means of
certification. Fraud, corruption and weak government oversight in general may seri-
ously undermine its effectiveness.50 A diamond embargo imposed by the Security
Council would, however, suffer from the same problems, since implementation of an
embargo would be dependent on those very same states.51 From this perspective,
commodity sanctions would not have an added value compared to the KPCS. The
targeted sanctions imposed by the Security Council do not solve these problems, but
they do allow for measures to be taken against those persons and entities which are
responsible for the cross-border trafficking, as identified by, among others, the Panel of
Experts on the CAR.

The second way in which the targeted sanctions complement the KPCS measures is
related to the scope of the KPCS, which focuses solely on the trade in conflict
diamonds. It therefore does not encompass other forms of financial benefit derived
from diamond exploitation, such as illegal taxation, security payments and infiltration
of the mining administration, which are prevalent in the CAR.52 The targeted sanctions
do capture these forms of benefit derived from diamond exploitation, making them
truly complementary to the trade measures adopted by the KPCS.

Given the complementary nature of the measures imposed by the Security Council,
these can be understood as attempts to strengthen the actions undertaken by the KPCS.

47 UNSC Res 2134 (2014), preamble and operative para 37(d).
48 UNSC Res 2196 (2015), operative para 6.
49 See Final report of the Panel of Experts in accordance with para 59(c) of UNSC Res

2127 (2013), UN Doc S/2014/762 of 29 October 2014, paras 111–134; and 2014 KPCS
Administrative Decision on the CAR, available through <www.kimberleyprocess.com/en/2014-
administrative-decision-car>.

50 See Virginia Haufler, ‘The Kimberley Process Certification Scheme: An Innovation in
Global Governance and Conflict Prevention’ (2010) 89 Journal of Business Ethics 411.

51 On challenges to effective sanctions more generally, see Sue Eckert, ‘The Role of
Sanctions’ in Sebastian von Einsiedel, David M Malone and Bruno Stagno Ugarte (eds), The UN
Security Council in the 21st Century (Lynne Rienner 2016) 427–431.

52 This problem was signalled by the Panel of Experts on the CAR in its Final report of 21
December 2015 in accordance with para 17(c) of UNSC Res 2196 (2015), UN Doc S/2015/936,
para 126.
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The financial and travel sanctions imposed by the Council on persons and entities
providing support for armed groups or criminal networks through the illicit exploitation
of diamonds should therefore not be regarded as a conscious move away from the
KPCS, but rather as supporting measures.53 This indicates that the Security Council
considers and actively relies on the KPCS as the principal mechanism for dealing with
the problem of conflict diamonds.

3.5 Appraisal of the Council’s Approach

After having discussed the concrete measures taken by the Council, the question arises
as to how to characterize the Security Council’s use of the KPCS and, more broadly, its
approach to conflict diamonds. It is first of all important to note that the Council never
actually imposed the KPCS on states. In the case of Liberia, for example, the Council
called upon the government ‘to establish a Certificate of Origin regime … that is fully
compatible with the Kimberley Process’, and it encouraged the Liberian government
‘to take steps to join the Kimberley Process …’. In the cases of Côte d’Ivoire and the
CAR, the Council fully relied on the KPCS and its decisions, but that is only because
both actively participate in the scheme.

Furthermore, the Council uses the KPCS as a carrot rather than as a stick, in the
sense that the KPCS enables states to continue to trade in diamonds notwithstanding –
or, as in the cases of Côte d’Ivoire and the CAR, in lieu of – the imposition of a
diamond embargo. The KPCS therefore serves as an incentive for states to implement
reforms in their diamond sector. These reforms are necessary to stop the trade in
conflict diamonds, but they also offer more structural solutions to the problems
encountered in the diamond sector, principally in relation to enhancing transparency in
ways that go beyond what is strictly necessary to address the problem of conflict
diamonds, especially by requiring states to collect data on diamond production and
trade and to share this information with other participants. It is therefore also a
mechanism to combat fraud and corruption as underlying factors of weak governance
of the sector.

This is revealing for the Council’s approach to conflict diamonds, which has from
the start been predicated on devising a system that would be effective, transparent and
internationally verifiable.54 It embraced the KPCS precisely because it included
relevant standards to this effect. Does this imply that the Security Council intends to
promote good governance in the management of natural resources? This is a conclusion
that would stretch too far, especially in light of the divergent opinions of the permanent

53 This does not necessarily imply that these measures are effective. The Panel of Experts
on the CAR in its Final Report of 21 December 2015 signalled several problems, both related to
the implementation of the KPCS and the sanctions. At the same time, it does note parcels of
diamonds being intercepted by relevant authorities, indicating that the KPCS does function to a
certain extent.

54 See for example UNSC Res 1343 (2001), operative paras 2 (c) and 15, referred to in
Section 3.4 of this chapter. See also Daniëlla A. Dam-de Jong, ‘Standard-setting Practices for the
Management of Natural Resources in Conflict-torn States: Constitutive Elements of Jus Post
Bellum?’ in Carsten Stahn, Jens Iverson and Jennifer Easterday (eds), Environmental Protection
and Transitions from Conflict to Peace (OUP, forthcoming).
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members of the Security Council in this respect.55 It does, however, indicate a
willingness by the Security Council to consider the use of mechanisms that are not
strictly limited to curbing the trade in conflict resources. The OECD Guidelines
examined in the following section illustrate this trend.

4. DUE DILIGENCE GUIDELINES FOR CONFLICT MINERALS

Where the Security Council initially opted for commodity sanctions and only subse-
quently included financial sanctions and travel bans in relation to diamonds, it followed
a different approach in relation to conflict minerals from the DRC – and subsequently
other states. The current section discusses the Council’s approach in this, with an
emphasis on mechanisms used by the Council to secure the implementation of its
sanctions.

4.1 Early Measures Adopted by the Council

The role of natural resources in financing and fuelling subsequent armed conflicts in
the DRC has been well documented,56 including the different actors involved in the
illegal exploitation of Congolese resources. The Security Council has been one of the
forerunners in raising awareness on this issue. As early as June 2000, the Council
decided to establish a Panel of Experts to, inter alia, ‘research and analyse the links
between the exploitation of the natural resources and other forms of wealth in the
Democratic Republic of the Congo and the continuation of the conflict’.57 While in the
first instance the Council’s concern notably regarded the involvement of Uganda,
Rwanda and Burundi in illegally exploiting Congolese natural resources in the eastern
part of the country, its attention shifted towards armed groups once the situation
between the DRC and its neighbouring countries had stabilized upon the signing of
peace agreements with these states and the subsequent withdrawal of their troops from
Congolese territory.58

55 See notably the position of Russia in the thematic open debate of 19 June 2013 on natural
resources and conflict prevention, when it emphasized the danger of ‘attempts to … introduce,
through the Security Council and not in line with its mandate, quasi-sanction instruments by
broadening the practice of the certification of raw materials’. United Nations Security Council,
Open Debate on Conflict Prevention and Natural Resources, UN Doc S/PV.6982, 16.

56 For a complete overview of the different phases in the armed conflict in the DRC
between March 1993 and June 2003 and the role played by natural resources therein, see the
Report of the Mapping Exercise Documenting the Most Serious Violations of Human Rights and
International Humanitarian Law Committed within the Territory of the Democratic Republic of
the Congo between March 1993 and June 2003, United Nations Human Rights Office of the
High Commissioner, August 2010.

57 See the Council’s Presidential Statement of 20 June 2000 on the DRC, UN Doc
S/PRST/2000/20.

58 The Pretoria Accord with Rwanda was signed on 30 July 2002, while the Luanda
Agreement with Uganda was signed on 6 September 2002.
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The resolutions adopted by the Council in the following years consistently con-
demned the illegal exploitation of the natural resources and other sources of wealth of
the DRC and expressed the Council’s intention to consider possible ways of ending it.59

However, while demanding that neighbouring states ‘impede any kind of support to the
illegal exploitation of Congolese natural resources’,60 the Council refrained from
adopting sanctions to address this issue.

It was only from 2006 onwards that the Security Council started to address the illegal
exploitation of Congolese natural resources in a more coherent manner, looking for
more direct ways to stem the flow of conflict resources from the DRC. In Resolution
1698 (2006) the Council requested the Group of Experts to report on measures the
Council might impose to address this issue, including a Certificate of Origin regime.61

In addition, it requested the Secretary-General to assess the economic, humanitarian
and social impacts of such measures on the Congolese population.62 On the basis of the
impact assessment conducted by the Secretary-General, which concluded that commod-
ity sanctions would have a detrimental effect on artisanal miners and the fragile peace
process in the DRC,63 the Security Council decided to refrain from imposing
commodity sanctions. Instead, it decided to address the illegal exploitation of natural
resources principally through the existing financial and travel sanctions,64 as recom-
mended by the Group of Experts, which were extended to ‘individuals or entities
supporting the illegal armed groups [operating] in the eastern part of the Democratic
Republic of the Congo through the illicit trade of natural resources’.65

Following recommendations by the Group of Experts, which noted that ‘widely
compromised supply chains and the lack of adequate due diligence systems undermine
the measures authorized by the Security Council to prevent financial assistance to
illegally armed groups’ and therefore recommended the introduction of a due diligence
system within the minerals supply chain to enhance control over the minerals sector,66

59 See for example UNSC Res 1493 (2003), especially para 28; and UNSC Res 1533
(2004), especially paras 6 and 7.

60 UNSC Res 1649 (2005), para 16; UNSC Res 1698 (2006), para 1.
61 UNSC Res 1698 (2006), para 6.
62 ibid para 8.
63 See the Report of the Secretary-General pursuant to paragraph 8 of resolution 1698

(2006) concerning the Democratic Republic of the Congo, UN Doc S/2007/68 of 8 February
2007, paras 62–63.

64 These sanctions were originally imposed through UNSC Res 1596 (2005) for the purpose
of upholding an arms embargo.

65 UNSC Res 1857 (2008), especially para 4(g). See also the Interim report of the Group of
Experts submitted pursuant to resolution 1698 (2006), UN Doc S/2007/40, para 52. The Group
of Experts had also recommended the imposition of selective commodity sanctions, but only in
relation to commodities that would have no direct impact on the civilian population. See ibid,
paras 44–45.

66 In several reports, the Group of Experts had unravelled – on the Council’s request – the
structures that undermined the arms embargo, including the Congolese mining industry. The
Group demonstrated how négotiants and comptoirs knowingly purchased minerals that were
used to finance the illicit trade in arms. The Group therefore recommended enhanced control
over the minerals sector, including by introducing a system of due diligence within the minerals
trading chain. It also recommended that ‘in future, companies which cannot demonstrate
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the Council also turned directly to the contribution of companies sourcing minerals
from the DRC in perpetuating the illegal exploitation of natural resources.

Where Resolution 1857 (2008) encouraged states to take measures ‘to ensure that
importers, processing industries and consumers of Congolese mineral products under
their jurisdiction exercise due diligence on their suppliers and on the origin of the
minerals they purchase’,67 Resolution 1896 (2009) explicitly recommended that import-
ers and processing industries adopt policies and practices to prevent their businesses
from providing indirect support to armed groups.68 More importantly, the Council
mandated the Group of Experts to draw up guidelines for this purpose, taking
advantage of the work undertaken in other forums, most importantly within the
OECD.69 This was the start of a process leading to the adoption of due diligence
guidelines for companies sourcing minerals from the DRC.

4.2 Adoption of Due Diligence Guidelines for Companies

The due diligence guidelines presented by the Group of Experts in its 2010 final
report70 were developed in cooperation with the OECD and the ICGLR. These
guidelines rely to a very large extent on the OECD Due Diligence Guidance for
Responsible Supply Chains of Minerals from Conflict-Affected and High-Risk Areas
(the OECD Guidance), which was developed by the OECD to help companies in the
minerals sector operating in highly volatile regions globally to conduct due diligence as
required by the 2011 OECD Guidelines on Multinational Companies. The OECD
Guidance was developed through a multi-stakeholder process, including the members
of the ICGLR, civil society and the private sector.71 The two initiatives therefore
converge to a large extent, which makes it somewhat artificial to consider them
separately. In fact, the guidelines as presented by the Group of Experts are first and

adequate due diligence practices be sanctioned. The definition of what would be considered
adequate due diligence practices would have to be elaborated.’ See, for example, Interim report
of the Group of Experts submitted pursuant to resolution 1698 (2006), UN Doc S/2007/40 of 25
January 2007, paras 18–25; Final report of the Group of Experts on the Democratic Republic of
the Congo, pursuant to Security Council resolution 1698 (2006) of 18 July 2007, UN Doc
S/2007/423, para 173; Final report of the Group of Experts on the DRC submitted in accordance
with paragraph 18(d) of Security Council resolution 1807 (2008), UN Doc S/2008.773 of 12
December 2008, paras 127–135 and recommendation 14.

67 ibid especially para 15.
68 UNSC Res 1896 (2009), especially para 16.
69 ibid especially para 7.
70 See the Final report of the Group of Experts prepared pursuant to paragraph 6 of Security

Council Resolution 1896 (2009) of 29 November 2010, UN Doc S/2010/596.
71 According to the OECD, five multi-stakeholder consultations were held to develop the

guidance and its supplements. See OECD Due Diligence Guidance for Responsible Supply
Chains of Minerals from Conflict-Affected and High-Risk Areas: Second Edition (OECD
Publishing 2013), available through <oecd.org/daf/inv/mne/GuidanceEdition2.pdf>. Since the
adoption of the Guidance in 2011, an ICGLR-OECD-UN Group of Experts Forum on
Responsible Mineral Supply Chains was initiated to evaluate implementation. See
<mneguidelines.oecd.org/icglr-oecd-un-forum.htm>.
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foremost an adaptation of the OECD Guidance to accommodate the specific circum-
stances in the DRC.

However, it should be noted that the standard for due diligence on which the Group
of Experts relies is somewhat more limited than the OECD Guidance. Where the
OECD Guidance focuses more generally on mitigating the risks of companies
infringing on fundamental human rights, the guidelines presented by the Group of
Experts focus on mitigating the risks of companies supporting armed groups and
criminal networks and/or perpetrators of serious human rights abuses within the armed
forces operating in the eastern part of the DRC and of violating the asset freeze and
travel ban on sanctioned individuals and entities.72 More specifically, the guidelines
require companies to adopt appropriate procedures to identify the risk of their
purchases of minerals contributing to these adverse impacts. They thereby establish a
clear link with the sanctions imposed by the Security Council on individuals and
entities providing support to armed groups in the east of the DRC, while broadening
the obligation to conduct due diligence to address other practices fostering insecurity in
the DRC.

As regards their operation, the guidelines follow a five-step risk-based approach to
due diligence, consisting of strengthening company management systems; identifying
and assessing supply chain risks; designing and implementing strategies to respond to
identified risks; conducting independent audits; and publicly disclosing supply chain
due diligence and findings in annual sustainability or corporate responsibility reports.73

The objective of the guidelines is therefore to provide companies with the tools to
conduct a proper risk assessment in order to enable them to adequately respond to these
risks. Once a risk has been identified, the guidelines require companies to suspend their
contracts with their suppliers until the risk is removed.74 These requirements form the
core of the due diligence guidelines.

The guidelines therefore impose an independent investigative duty on companies.
Moreover, this duty works throughout the supply chain, which means that companies
further up the chain cannot escape their responsibility. Yet, the investigative duty
imposed upon companies is not absolute; it suffices that they demonstrate reasonable
efforts made to prevent their business activities from providing support to armed
groups, to be verified by an independent audit. The due diligence exercise is therefore
primarily an obligation of conduct and not of result.

In Resolution 1952 (2010), the Security Council expressed its support for the due
diligence guidelines,75 calling upon states ‘to take appropriate steps to raise awareness of
the due diligence guidelines … , to urge importers, processing industries and consumers
of Congolese mineral products to exercise due diligence by applying the aforementioned

72 See the Final report of the Group of Experts prepared pursuant to paragraph 6 of Security
Council Resolution 1896 (2009) of 29 November 2010, UN Doc S/2010/596, paras 305–315.

73 See ibid para 318.
74 For more details, see ibid paras 328–369. On the effects of sanctions on contracts, see the

chapter by Mercédeh Azeredo da Silveira in this volume.
75 The Security Council supported ‘taking forward the Group of Experts’ recommendations

on guidelines for due diligence for importers, processing industries and consumers of Congolese
mineral products’. See UNSC Res 1952 (2010), especially para 7.

162 Research handbook on UN sanctions and international law



guidelines, or equivalent guidelines [and] to regularly report to the Sanctions Committee
on the actions they have taken to implement [the recommendations]’.76

More significantly, the Council established an express link between compliance with
the due diligence guidelines on the one hand, and the imposition of financial and travel
sanctions on the other. It decided that the failure of an individual or entity to exercise
due diligence consistent with the five-step approach to due diligence as set out in the
resolution was a factor to be taken into account by the Committee in its decision to
place an individual or entity on the sanctions list.77 In this way the guidelines have a
mandatory character for companies operating in or sourcing from the DRC. This is an
important step from the perspective of enhancing the responsibility of companies for
the effects of their business activities on conflict situations, albeit largely theoretical so
far.78 In addition, the mandatory character of the due diligence exercise raises the
question of whether such a heavy burden may be placed on companies without offering
them more concrete tools to live up to their obligations, especially in light of the
complex and volatile situation in the DRC. Subsequent efforts to implement the
guidelines have therefore focused precisely on this issue.

4.3 Implementation of the Guidelines: the ICGLR Regional Certification
Mechanism

The Security Council’s subsequent resolutions focused strongly on ways to implement
the due diligence guidelines adopted by the Group of Experts, most importantly
through the creation of a regional certification mechanism to trace the minerals supply
chain, considered by the Group of Experts to constitute ‘a key element of any due
diligence exercise’.79 This mechanism was subsequently developed by the ICGLR and
was adopted in September 2014, two years later than anticipated.80

The ICGLR Regional Certification Mechanism (RCM) supplements the guidelines in
the sense that it introduces a system of controls aimed at guaranteeing that minerals
exported from the ICGLR are conflict free. The system comprises certification for
mines to attest that they are conflict free and meet certain minimum social standards

76 ibid paras 8 and 20.
77 ibid para 9.
78 It has to be noted that a failure to exercise due diligence is not by itself a reason to be

placed on the sanctions list: it is a factor that the Committee can take into account. So far, the
Committee has only listed companies for natural resources trade with armed groups (notably
gold) when a close link between the company and an armed group could be established. No new
listings of companies have occurred since the adoption of the due diligence guidelines. See
<un.org/sc/suborg/en/sanctions/1533/> for an updated sanctions list.

79 See the Interim Report of the Group of Experts prepared in pursuance of paragraph 5 of
UN Security Council Resolution 1952 (2010), UN Doc S/2011/345, para 77. For relevant UNSC
practice, see for example UNSC Res 1991 (2011), para 17; and Res 2136 (2014), paras 20–21.

80 For the certification manual, see www.icglr.org. The legal basis for cooperation in this
field can be based on the 2006 Pact on Security, Stability and Development in the Great Lakes
Region and more specifically on the 2010 Lusaka Protocol on the Fight against the Illegal
Exploitation of Natural Resources, which approved a regional certification mechanism among
six tools developed to curb illegal exploitation of natural resources in the region. See Lusaka
Protocol, Art 2.
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that by far exceed sanctions implementation and address corporate responsibility in a
broader sense.81 In addition, it introduces a chain of custody tracking system for
minerals to prevent any sort of support to armed groups throughout the supply chain to
the point of export and, lastly, it comprises the certification of mineral exports. This
process is monitored by government officials and third-party audits, while regional
databases for the designated minerals seek to bring greater transparency in the mineral
flows.82

The RCM provides companies with the tools to exercise due diligence based on a
system of formal state-driven controls. Since these controls are restricted to the territory
of the producer state, the RCM is truly an inherent part of the due diligence process to
be performed by companies. It is therefore not to be confused with systems like the
KPCS, which function exclusively on the basis of government controls, both in the
exporting and the importing states.

The Security Council did not expressly endorse the RCM. It more broadly welcomed
‘measures taken by the governments in the region to implement the Group of Experts
due diligence guidelines, including adopting the [RCM] into their national legislation’
and expressly requested ‘the extension of the certification process to other Member
States in the region’.83 In this way, the Security Council implicitly endorsed the RCM
as a supporting measure for the due diligence exercise.

4.4 Appraisal of the Council’s Approach

The question arises as to how to characterize the Security Council’s approach to
conflict minerals from the DRC. A first thing that is relevant to note is related to the
development of the guidelines. Whereas for conflict diamonds the Council relied
entirely on an external mechanism, it decided to keep the reins more closely in its own
hands this time by mandating its own subsidiary body to develop guidelines. Neverthe-
less, the due diligence guidelines developed by the Group of Experts rely heavily on
the OECD Due Diligence Guidance for Responsible Supply Chains of Minerals from
Conflict-Affected and High-Risk Areas in the sense that the guidelines cannot be
properly implemented without recourse to the OECD Guidance.84 In addition, the
Security Council did not endorse the Group of Experts’ guidelines as such, but rather
embraced the five-step approach set out in these guidelines, which has been developed

81 These minimum standards seek to eliminate ‘(i) “any forms of torture, cruel, inhuman
and degrading treatment”; (ii) “any forms of forced or compulsory labour, which means work or
service which is exacted from any person under the menace of penalty and for which said person
has not offered himself voluntarily”; (iii) “the worst forms of child labour”; (iv) “other gross
human rights violations and abuses such as widespread sexual violence”; and (v) “war crimes or
other serious violations of international humanitarian law, crimes against humanity or geno-
cide”’. See the ICGLR Regional Certification Mechanism (RCM) – Certification Manual, p 4.

82 See ibid.
83 See UNSC Res 2198 (2015), para 23.
84 The guidelines refer, for example, to so-called ‘red flag locations’, ie high-risk locations,

while referring to the OECD Guidance for guidance on this issue.
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by the OECD.85 In this sense, the Council therefore indirectly relies on an external
mechanism to strengthen its sanctions, as it did for conflict diamonds. This is
confirmed by the Council’s direct references to the OECD framework in other
situations, such as in relation to the CAR.86

In contrast to the approach followed by the Council in relation to diamonds,
consisting notably of commodity sanctions supported by the KPCS, the Council opted
here for financial and travel sanctions on individuals and entities providing support to
armed groups through the illicit trade in conflict minerals, while introducing due
diligence for companies as a means to minimize corporate involvement in supporting
armed groups. The Council has therefore opted for a very different mechanism than in
relation to diamonds. After all, the KPCS is a state-centred mechanism, in which
companies only play a secondary role. For the due diligence guidelines it is the other
way round: they specifically target companies, while states are only implicated as
promoters of due diligence.

The Council’s approach also differs when it comes to the actual use it makes of the
due diligence mechanism. Where the Council used the KPCS as a carrot, the due
diligence guidelines function primarily as a stick. Companies which fail to conduct due
diligence can be placed on a sanctions list if there is evidence suggesting that armed
groups benefit from their purchases. The burden of proof is therefore shifted towards
the companies. Arguably, this difference is inherent in the type of sanctions imposed by
the Council. Since the due diligence guidelines are not linked to commodity sanctions,
they cannot be used as a condition for allowing an otherwise prohibited trade.

Lastly, the question can be raised whether the measures required by the due diligence
guidelines are confined to what is necessary to address the role of conflict minerals in
the armed conflict in the DRC or whether they also contribute more broadly to
promoting corporate responsibility in the minerals sector. It is relevant to note here that
while the aim of the due diligence guidelines is confined to addressing corporate
involvement in the trade in conflict minerals – defined broadly so as to include trade in
minerals from subversive entities in the Congolese army – the measures required
pursuant to the five-step approach also comprise some measures which are geared
towards ensuring greater transparency in the minerals sector, including most particu-
larly the requirement that companies publish their due diligence policy in their annual
reports and the requirement to provide information on the quantities of minerals
purchased and the location from which these originate.87 These are important indicators
for enhancing transparency in the minerals sector, which surpass the aim of the
sanctions. More importantly, the Council itself has indicated that the objective of the
due diligence measures is ‘to develop a responsible minerals trade’.88 Even though
the principal purpose of the due diligence measures is therefore to implement the

85 UNSC Res 1952 (2010), para 8. In later resolutions, the Council also generally refers to
the due diligence guidelines, ‘as defined by’ the Group of Experts and the OECD. See UNSC
Res 2198 (2015), para 22.

86 See UNSC Res 2262 (2016), para 14.
87 See the Final report of the Group of Experts prepared pursuant to paragraph 6 of Security

Council Resolution 1896 (2009), UN Doc S/2010/596 of 29 November 2010.
88 UNSC Res 2198 (2015), para 22.
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sanctions, their objective is geared towards providing more structural solutions to gross
irregularities in the minerals sector.

The question that arises is whether this trend towards relying on informal mech-
anisms to address the trade in conflict resources on a more profound level is sustained
or whether the Council’s reliance on the KPCS and the OECD Guidance should be
understood as exceptions to its general sanctions policy, leaving choices regarding
implementation, including on whether or not to involve the private sector, to states. The
Council’s recent sanctions regarding the trade in wildlife, which are examined in the
following section, are exemplary in this respect.

5. THE TRADE IN WILDLIFE PRODUCTS

The illegal trade in wildlife products, especially ivory, is one of the latest concerns of
the Security Council. It adopted financial and travel sanctions in 2014 against persons
and entities involved in this trade as part of its sanctions regimes on the CAR and the
DRC. This section examines the approach taken by the Security Council, focusing on
possibilities for the Council to strengthen its sanctions through the use of informal or
formal mechanisms.

5.1 Measures Adopted by the Council

The illegal trade in wildlife as a means to finance an armed conflict was first brought
to the Council’s attention by the Panel of Experts it established to conduct an
investigation into the illegal exploitation of natural resources and other forms of wealth
of the DRC as early as 2001.89 In its report, the Panel informed the Council of the
seizure of large quantities of elephant tusks and noted that elephant poaching seemed to
be well organized.90 In its 2002 interim report, the Panel further noted the militarization
of some of the DRC’s most important nature reserves, resulting in ‘the development of
highly organized and systematic exploitation activities [including ivory poaching] at
levels never before seen’.91

Notwithstanding these early indications regarding the contribution of wildlife trade to
the financing of armed conflict, the Security Council ignored this issue for a long time,
focusing instead on curbing the trade in minerals. The issue reappeared on the
Council’s agenda in 2013 in relation to the CAR, triggered by a report submitted to the
Council by the Secretary-General, which framed ivory poaching as a growing security
concern for the Central African region.92 Furthermore, it noted that ‘illegal ivory trade

89 Report of the Panel of Experts on the Illegal Exploitation of Natural Resources and Other
Forms of Wealth of the Democratic Republic of the Congo, UN Doc S/2001/357, paras 61–62.

90 ibid para 9.
91 Interim Report of the Panel of Experts on the Illegal Exploitation of Natural Resources

and Other Forms of Wealth of the Democratic Republic of the Congo, UN Doc S/2002/565,
para 52.

92 See Report of the Secretary-General on the Activities of the United Nations Regional
Office for Central Africa and on the Lord’s Resistance Army-Affected Areas, UN Doc
S/2013/297, 20 May 2013, para 7.
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may currently constitute an important source of funding for armed groups, including
LRA’ and that the situation had become ‘so serious that national authorities in some
countries, such as Cameroon, have decided to use the national army … to hunt down
poachers’.93

In subsequent resolutions, the Council took an unprecedented step when it con-
demned ‘the devastation of natural heritage’ and noted that ‘poaching and trafficking of
wildlife are among the factors that fuel the crisis in the CAR’.94 This step is interesting
from two perspectives. First, by condemning the devastation of natural heritage, the
Council showed its concern for the effects of poaching activities on the environment,
which opens the door to addressing this issue through international environmental
conventions.95 In addition, it is interesting to note that the Council for the first time
addressed the contribution of living natural resources to the financing and fuelling of
armed conflicts.96

While in Resolution 2127 (2013), the Security Council expressed ‘its strong intent to
swiftly consider imposing targeted measures … against individuals who act to
undermine the peace, stability and security’, including by supporting illegal armed
groups or criminal networks through the illicit exploitation of natural resources,97 it
followed suit in Resolution 2134 (2014). Expressing concern that wildlife poaching is a
destabilizing force in the CAR, the Council imposed financial and travel sanctions on
individuals and entities ‘providing support for armed groups or criminal networks
through the illicit exploitation of natural resources, including … wildlife and wildlife
products, in the CAR’.98 Two days later, the Council took similar measures to address
poaching in the DRC through Resolution 2136 (2014).99

In subsequent resolutions on the CAR and the DRC, the Security Council urged the
national authorities, neighbouring states and members of the ICGLR to ‘cooperate at
the regional level to investigate and combat regional criminal networks and armed
groups involved in … wildlife poaching and trafficking’,100 yet without providing more
specific recommendations on regional or international cooperation for the suppression
of wildlife poaching and trafficking. Even though several important initiatives to
combat poaching have been undertaken within the framework of the Economic
Community of Central African States,101 the regional approach promoted by the
Security Council neglects the global nature of the problem. In order to effectively

93 ibid.
94 See UNSC Res 2121 and 2127 (2013), preamble.
95 The term ‘natural heritage’, for example, is obviously drawn from the 1972 UNESCO

World Heritage Convention.
96 See Anne Peters, ‘Novel practice of the Security Council: Wildlife poaching and

trafficking as a threat to the peace’ (EJIL Talk, 12 February 2014) <http://www.ejiltalk.org/novel-
practice-of-the-security-council-wildlife-poaching-and-trafficking-as-a-threat-to-the-peace/>.

97 UNSC Res 2127 (2013), para 56.
98 UNSC Res 2134 (2014), preamble and para 37.
99 UNSC Res 2136 (2014), para 4(g).

100 See for example UNSC Res 2198 (2015) on the DRC, para 26; and UNSC Res 2217
(2015) on the CAR, para 38.

101 See <www.lab-ceeac.com/braconnage/>.
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combat poaching, transit and destination states should also be involved in efforts to
reduce poaching.102

The following section explores the possibilities for the Security Council to support
its sanctions through the use of an existing informal mechanism which addresses the
trade in wildlife, in line with the Council’s previous practice in relation to diamonds
and minerals. It focuses on the potential of the ICCWC, an ambitious attempt by five
international organizations with a mandate and expertise related to wildlife law
enforcement to coordinate their actions for the purpose of suppressing wildlife crime.

5.2 The Potential of the ICCWC to Strengthen the Wildlife Sanctions

The ICCWC is a joint collaboration by the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES) Secretariat, INTERPOL, the
United Nations Office on Drugs and Crime (UNODC), the World Bank and the World
Customs Organization (WCO), established in 2010. Its aim is to provide support to
wildlife law enforcement agencies and networks on all levels. For this purpose, it has,
inter alia, developed an analytical toolkit and capacity-building programmes for state
agencies.103 The participation of the World Bank in the Consortium enables it to
directly set up investment programmes for capacity building, which is of prime
importance given the fragile institutional environments in some of the states where
ivory poaching is of the greatest concern, including in the CAR and the DRC.

The core of the activities of the ICCWC is based on the implementation of three
specialized conventions, both in elephant range states and the major transit and
destination states for raw ivory. These conventions are CITES, the UN Convention
against Transnational Organized Crime and the UN Convention Against Corruption,
which are all widely ratified and include nearly all states involved in illegal ivory trade
among their members.104 Even though the ICCWC itself can be regarded as an informal
mechanism, the core of its activities is therefore based on the implementation of legally
binding conventions. In this sense, the working methods of the ICCWC differ
considerably from instruments such as the KPCS and the due diligence guidelines,
which are standard-setting instruments. Reliance by the Council on the ICCWC would
therefore entail a departure from previous practice. This being said, the Council has
relied on treaties in other instances, most notably in relation to terrorism.105

102 This point was also raised by Rwanda in a Security Council meeting on 29 May 2013
discussing the Secretary General’s Report on the activities of the United Nations Regional Office
for Central Africa and on the Lord’s Resistance Army-affected areas, UN Doc S/PV.6971.

103 See ICCWC Strategic Mission 2014–2016 and the UNODC Wildlife and Forest Crime
Analytic Toolkit (2012), available through <www.cites.org> under ‘programmes’.

104 CITES currently has 181 parties, among which all Member States of the ICGLR, except
for South Sudan, and all major transit and destination states, including China, Japan, Vietnam,
Thailand, the European Union and the US. The UN Convention against Transnational Organized
Crime has 185 parties, including all major transit and destination states and the majority of the
members of the ICGLR. Finally, the UN Convention Against Corruption has 176 parties, again
including the majority of the relevant states.

105 See for example UNSC Res 1373, para 3(d).
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In addition, CITES, which is a mixed environmental-trade agreement that regulates
the trade in endangered species of flora and fauna to prevent their over-exploitation,
resembles the KPCS in some ways.106 It operates on the basis of a permit system, while
the conditions for granting a permit depend on the Appendix in which the species has
been included. The majority of African elephant populations are listed on Appendix 1,
which means that trade in these species is subject to stringent conditions and may not
be undertaken for primarily commercial purposes.107 States wishing to export a
specimen of a species listed under Appendix I must issue a permit, certifying that the
conditions for export of that particular specimen have been met. For this purpose, they
have to establish a Scientific Authority, which advises on the effects of the particular
export on the survival of the species, and a Management Authority, which verifies inter
alia that the specimen has not been obtained in contravention of domestic law.108 In
addition, the state importing the specimen has to issue an import permit, subject to
approval by the Scientific and Management authorities of the importing state.109 The
Management Authority of the exporting state is obliged to verify that a valid import
permit has been issued by the importing state before granting approval for the
shipment.110 CITES’ regulation of trade in Appendix I species therefore operates much
in the same way as the KPCS, based on export and import verification mechanisms.

Similar requirements are formulated for trade in specimens listed in Appendix II,
which comprises the elephant populations of Botswana, Namibia, Zimbabwe and South
Africa, except that export of ivory from these states may be undertaken for primarily
commercial purposes and the importing state is exempt from issuing a permit.111 This
difference in treatment of specimens of the same animal on the basis of their origin
obviously provides loopholes for criminal bands. Yet, even for Appendix II species, the
importing state is obliged to verify whether an export permit has been granted. In
addition, CITES formulates requirements for re-export and for trade with non-parties,
which decreases opportunities to bypass CITES’ requirements.112

Lastly, an important feature of the CITES framework is its enforcement mechanism,
which also has similarities with the KPCS system. Based on Article XIII of CITES and
COP Decision 14.3, trade with non-compliant parties may be temporarily suspended to
ensure their compliance with CITES.113 On the basis of these rules, eight states,
including Thailand, China, Kenya, Uganda and Malaysia, were requested by the CITES
Standing Committee to draw up national ivory action plans in 2013.114 A year later, a

106 For more information on the Convention, see Michael Bowman, Peter Davies and
Catherine Redgwell (eds), Lyster’s International Wildlife Law (CUP 2010) chapter 15.

107 CITES, Arts II and III(3)(c).
108 ibid Art III(2).
109 ibid Art III(3).
110 ibid Art III(2)(d).
111 See ibid Art IV for the regulation of trade in specimens of species included in

Appendix II.
112 See ibid Art X for trade with non-parties, which allows parties to CITES to trade with

non-parties on the condition that ‘comparable documentation’ is issued.
113 See Resolution Conf. 14.3 on CITES compliance procedures. See also Peter H Sand,

‘Enforcing CITES: The Rise and Fall of Trade Sanctions’ (2013) 22(3) RECIEL 251–263.
114 See Report of the Sixty-fourth Meeting of the Standing Committee, SC64 Doc 2.
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similar request was made to countries ‘of secondary concern’ and ‘important to
watch’.115 In some cases, the CITES Secretariat followed through by issuing a
recommendation to suspend trade in all CITES-listed species with parties that did not
submit an adequate national ivory action plan. Formal notifications were issued against
the DRC, Laos and Nigeria.116 Following this notification, the DRC submitted its ivory
action plan, which demonstrates that temporary suspension may provide some pressure
on parties to comply with CITES.117

Notwithstanding these mechanisms, which are sophisticated for an environmental
convention, CITES cannot tackle all problems related to illegal ivory poaching by
itself. The aim of CITES is limited to regulating international trade, which means that
it is of no use once a shipment of illegal ivory has illegally entered a domestic
market.118 It is completely dependent on adequately functioning domestic institutions
monitoring the import and export of endangered species, which implies that it has
similar limitations to the KPCS for the trade in rough diamonds. In addition, CITES
does not provide for the enforcement of criminal law regarding illegal wildlife trade.119

It leaves this to the state parties, which have a general obligation to penalize illegal
trade in CITES-listed species.120

The UN Convention against Transnational Organized Crime (the Transnational
Organized Crime Convention), which falls under UNODC, could be particularly useful
in this respect, since it sets up a framework for international cooperation in the
prevention, investigation and prosecution of ‘serious crime’ as well as certain pre-
scribed offences, including participation in an organized criminal group, money-
laundering and corruption related to ‘serious crime’.121 In this way, the Transnational
Organized Crime Convention also has direct relevance for the implementation of the
Security Council sanctions, since it formulates procedures for mutual assistance in
criminal matters, such as sharing of information on criminal networks. This is also
recognized by the Council itself, which has called on states in a more general fashion
to ratify and implement the convention.122

115 See Report of the Sixty-fifth Meeting of the Standing Committee, SC65 Doc 42.1.
116 See Notifications No 2015/012 for the DRC, No 2015/013 for Laos and No 2015/014 for

Nigeria, all adopted on 19 March 2015.
117 Implementation of the action plan is monitored by CITES’ Standing Committee. The

DRC submitted its last report for consideration by the committee in September 2015. See SC66
Doc 29 A14, available on <cites.org>.

118 To complicate matters, the COP has authorized two one-off sales of ivory stocks in the
past, which makes it even more difficult to distinguish between illegal ivory and legal ivory that
has already been on the market for a while. See for example Grace Ge Gabriel, ‘Will China Say
No to Wildlife Trade?’ (2014) UN Chronicle Vol LI No 2. The Convention has been severely
criticized for these decisions.

119 See Mara E Zimmerman, ‘The Black Market for Wildlife: Combating Transnational
Organized Crime in the Illegal Wildlife Trade’ (2003) 36 Vanderbilt Journal of Transnational
Law 1667.

120 See CITES, Art VIII.
121 See Transnational Organized Crime Convention, Arts 2, 3, 5, 6 and 8.
122 UNSC Presidential Statement 2012/2 of 21 February 2012 on Peace and Security in

Africa.
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However, the Transnational Organized Crime Convention has a major drawback in
the sense that its application to a particular crime depends on the national qualification
of that crime as ‘serious’, defined in Article 2 as ‘conduct constituting an offence
punishable by a maximum deprivation of liberty of at least four years or a more serious
penalty’. Since wildlife poaching and trafficking is not universally considered as a
‘serious crime’ in the sense of the Transnational Organized Crime Convention, its
ability to address organized illegal ivory trade is seriously hampered. This is where the
Security Council could make a difference, most notably by calling on states to
strengthen their national legislation in this respect.

The UN General Assembly, in a resolution adopted in July 2015, did take up this
matter. In its resolution, it urged states to strengthen their national legislation and their
enforcement and criminal justice responses, pointing to the ICCWC as being able to
provide technical assistance for this purpose. It further called upon states to make illicit
trafficking in protected species of wild fauna and flora involving organized criminal
groups a serious crime for the purposes of the Transnational Organized Crime
Convention and to treat offences connected to the illegal wildlife trade as ‘predicate’
offences under the same convention, for the purposes of domestic money-laundering
offences.123 The Security Council could considerably strengthen these efforts by calling
on states to cooperate globally through the ICCWC and/or related conventions to
investigate and combat criminal networks and armed groups involved in wildlife
poaching and trafficking.124

The Council could furthermore make more direct use of the conventions underlying
the ICCWC for the implementation of its wildlife sanctions. Most notably, it could give
more authority to decisions by the CITES Standing Committee regarding trade
suspension for non-compliant parties, eg states that do not adequately implement their
national ivory action plans. There is in fact a strong correlation between national ivory
action plans, which set out measures states will take, inter alia, to strengthen judicial
capacity to prosecute poachers, and the sanctions, which foresee the designation of
individuals and entities involved in wildlife trade. Since decisions by the CITES
Standing Committee are recommendations, it is for the other parties to CITES to decide
to give effect to these recommendations. Endorsement by the Security Council of these
decisions would therefore make a difference, even if only from a political point of view.

6. THE INTERRELATIONSHIP BETWEEN UN SANCTIONS
REGIMES AND INFORMAL MECHANISMS: MUTUALLY
REINFORCING OR COMPETITIVE?

This chapter has examined the approach of the UN Security Council with respect to the
trade in natural resources as a conflict-sustaining activity. It demonstrated that the

123 UNGA Res 69/314 (2015), paras 3–5.
124 Recently this issue was also discussed in the Security Council during an Arria Formula

meeting on the impact of the illicit transfer of small arms and light weapons on poaching in
Africa, but this meeting resulted only in very general conclusions. See UN Doc A/70/614-S/
2015/953 of 16 December 2015.
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Security Council was actively involved in the creation of informal mechanisms on
which it subsequently relied for the implementation of its sanctions. With respect to the
KPCS, it was the Council which pushed for the creation of an international Certificate
of Origin scheme for rough diamonds, while giving it an increasingly prominent role in
sanctions implementation to the point of endorsing KPCS measures as a replacement
for commodity sanctions. Also, in relation to conflict minerals from the DRC, it was
the Council itself which instructed its Group of Experts to develop corporate due
diligence guidelines in cooperation with the OECD, while making an express link
between implementation of the guidelines by companies and the imposition of
sanctions.

What these informal mechanisms have in common is that they aim to promote a
responsible trade in natural resources, most notably by introducing transparency
requirements in the respective sectors. The contribution of the KPCS to this purpose is
still rather limited: by focusing exclusively on diamonds that are used by rebel
movements to support their cause, it neglects broader concerns over gross human rights
violations in the diamond industry. The contribution of the due diligence guidelines to
promoting responsible trade in minerals, on the other hand, is potentially greater. Even
though the Group of Experts originally devised the guidelines bearing in mind the
narrow objectives of the sanctions, the due diligence exercise was subsequently
expanded to include broader human rights concerns, with express approval of the
Security Council.

A major advantage of informal mechanisms is that they continue to operate after
sanctions have been terminated. They would therefore have the potential to ensure more
permanent changes relating to the management of natural resources. In addition, these
mechanisms have the potential to address broader concerns related to corporate social
and environmental responsibility, which makes them useful instruments to attain
sustainable development in post-conflict societies. At the same time, the record shows
that it is not always feasible to acquire consensus between the participants for this
purpose. This is especially true for the Kimberley Process. Consensus on broadening
the definition of ‘conflict diamonds’ for the purposes of the KPCS has proved
unattainable so far due to conflicting interests of the participants. It is much easier to
convince states to act against the illicit trade of natural resources by armed opposition
groups, than it is to address atrocities committed by governments.

Finally, the question can be posed whether these mechanisms, precisely because they
are independent and pursue aims that do not necessarily coincide with the objectives of
the sanctions adopted by the Security Council, should have a place in sanctions design
and implementation at all. A recent research report on natural resources sanctions
published by the NGO Security Council Report signalled a risk for Security Council
resolutions to ‘be overshadowed by developments in other forums’.125

In the opinion of the present author, whether reliance by the Security Council on
independently operating informal mechanisms is to be perceived as a risk ultimately
depends on how one views the function of sanctions. In the end, the purpose of

125 See Security Council Report, ‘UN Sanctions: Natural Resources’, 20 November 2015,
p 19, available through <securitycouncilreport.org/special-research-report/this-is-security-
council-reports.php>.
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sanctions is to change the behaviour of the target. Therefore, they perform two
functions: they are first an option of last resort if stakeholders are not capable of
handling a situation by themselves; and secondly, they can be a trigger for more lasting
initiatives to change future behaviour. A recent meeting on general issues relating to
sanctions corroborates this view. Several representatives underlined that sanctions are
an option of last resort and should be embedded in broader political strategies.126

From this perspective, reliance by the Security Council on informal mechanisms is
both necessary and beneficial. Even though there may be a risk that the objectives of
UN sanctions regimes and those of the informal mechanisms will diverge to a certain
extent, this does not necessarily disqualify these mechanisms for the purposes of
sanctions implementation. Even if these mechanisms address broader concerns than
those directly related to peace and security, the Security Council would still be able to
benefit from the technical expertise developed by these mechanisms for the purpose of
addressing specific threats to the peace as identified by it.127 In addition, one of the
major strengths of the informal mechanisms discussed in the current chapter is the
participation of the private sector in their creation and implementation, which provides
the Council with the opportunity to involve the private sector more directly in sanctions
implementation. Likewise, Security Council endorsement is of the utmost importance
for the authority and effectiveness of the informal mechanisms. Security Council
attention linked to a Chapter VII legal basis has certainly given these informal
mechanisms a boost, both in terms of participation and in terms of legitimacy. This is
especially important since these mechanisms continue their activities after sanctions
have been terminated. For these reasons, it is imperative for the Council to continue to
embrace informal mechanisms as a means to ensure long-term and inclusive solutions
to counter threats to the peace caused by illicit trade in natural resources.

126 See Meeting of 11 February 2016 on General issues relating to sanctions, UN Doc
S/PV.7620, p 13. See statements by the representatives of Sweden, the UK, Russia, the US,
Spain and Malaysia.

127 By way of example, reference can be made to the KPCS and the current attempts within
this mechanism to broaden the definition of ‘conflict diamonds’. If this mechanism were to
address broader human rights concerns in the future, the Security Council would still be able to
rely on the certification system for the purpose of stopping the trade in rough diamonds by
particular armed groups.
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8. The design of UN sanctions through the interplay
with informal arrangements
Alejandro Rodiles*

1. A CRITICAL LOOK AT THE INTER-INSTITUTIONAL
RELATION OF UN SANCTION REGIMES

Subsidiary organs of the United Nations Security Council (SC) overseeing the
implementation of targeted sanctions interact with organs and agencies of the UN
system as well as with other international organizations (IOs) rather routinely. It is not
difficult to see why sanctions committees need to closely cooperate with international
and domestic agencies: sanctions implementation is, in the end, dependent on a chain
of interacted instances from the global to the local levels. And this not only relates to
national implementation authorities cooperating with the SC; INTERPOL special
notices, for example, are key instruments in identifying individuals on the committees’
lists, and hence instrumental for the proper functioning of UN sanctions.

Interactions arising from issues of UN sanctions’ implementation have traditionally
been treated under the lens of the problems that these raise vis-à-vis other legal
regimes. In the case of individual targeted sanctions,1 national and most of all regional
courts have brought the problems in relation to human rights law into light.2 In
particular the Kadi rulings of the Court of Justice of the European Union helped to
raise awareness about these issues,3 and initiated an intense debate about the inter-
actions of UN law with regional regimes, as well as on broader questions such as the

* I thank Larissa van den Herik, Wouter Werner, Helmut Aust, and Guadalupe Barrena for
very useful comments on earlier drafts; any mistakes are my sole responsibility.

1 The concept ‘targeted sanctions’ is defined in contrast to ‘comprehensive sanctions’, ie
trade and economic sanctions imposed upon a whole national economy. There is ample
recognition today that comprehensive sanctions have adverse consequences on populations and
third states, and the SC has not made use of them since 1994. Targeted sanctions may be
individual or sectoral. Whereas sectoral sanctions refer to arms embargoes, aviation and
transportation bans, diplomatic relations, and, in some instances, commodity bans such as
diamonds or oil (commodity bans are sometimes termed ‘smart sanctions’), individual targeted
sanctions refer to assets freezes and travel bans imposed on concrete individuals and legal
entities. This chapter focuses on individual targeted sanctions.

2 See, for example, Antonios Tzanakopolous, ‘Domestic Court Reactions to UN Security
Council Sanctions’ in August Reinisch (ed), Challenging Acts of International Organizations
before National Courts (OUP 2010) 54; see also Katalin Tünde Huber and Alejandro Rodiles,
‘An Ombudsperson in the United Nations Security Council: A Paradigm Shift?’ [2012] Tenth
Anniversary Special Edition Anuario Mexicano de Derecho Internacional 107.

3 See Joint Cases C-402/05 P & C-415/05 P Yassin Abdullah Kadi and Al Barakaat
International Foundation v Council of the European Union and Commission of the European
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fragmentation of the international legal order (for example, the role of Article 103 of
the UN Charter).

Another way of looking at these interplays is from the perspective of inter-
institutional relations, which concentrates on practical issues of cooperation and
coordination between the SC and its sanctions committees, on the one hand, and
different UN organs, IOs, and informal mechanisms, on the other. Most notable in this
context is an initiative launched in May 2014 by the governments of Australia, Finland,
Germany, Greece, and Sweden, in partnership with the Watson Institute of Brown
University and Compliance and Capacity Skills International LLC. This initiative
consisted of a six-month review process of UN sanctions, with the focus being on how
to enhance their implementation. The High Level Review of UN Sanctions (HLR)
established three working groups, in which the said institutions, UN Member States
and other stakeholders of the UN system actively engaged in an assessment of the state
of the art and the challenges that emerge from the relations of the UN sanctions
regimes with: (a) other UN organs and agencies (UN integration and coordination);
(b) external institutions; and (c) regional organizations. The final compendium with 150
recommendations of the HLR was issued in November 2015.4

By way of illustration, the relationship between the SC and the International
Criminal Court (ICC) is treated in this compendium as a matter of how better
coordination among these institutions can be achieved in such cases where an
individual is listed by a UN sanctions committee on grounds of alleged violations of
international human rights law or international humanitarian law, and, at the same time,
subject to judicial proceedings before the ICC for exactly the same reasons.5 In order to
manage these kinds of overlaps, the HLR recommends a series of measures for
enhancing information sharing between sanctions bodies and the ICC, and suggests that
SC sanctions committees ‘should consider enabling the automatic listing of persons
sought by the Court once a warrant for their arrest has been issued by a Pre-Trial
Chamber … particularly where the situation has been referred by the Security Council
itself’.6

Beyond the specific relationship between the ICC and UN sanctions bodies, all
external relations of the latter, including with informal mechanisms, are treated
throughout the HLR Compendium as a matter of identifying gaps in cooperation
among the diverse institutions and arrangements dealing with UN sanctions in order to
improve interaction for the sake of enhanced implementation. Thus, the tenor is
determined by cross-references and ‘cross-regime assessments’7 among the various
entities and expert communities involved: ‘Stovepipes or barriers between the UN and

Communities [2008] ECR I-6351. In the ‘Kadi II’ judgment, the ECJ restates some of its
fundamental concerns of 2008, noting that ‘there has been no change … which could justify a
reconsideration of that position’. See Joint Cases C-584/10 P, C-593/10 P and C-595/10 P
European Commission and Others v Yassin Abdullah Kadi [2013] [66].

4 Sue Eckert, Enrico Carisch and Loraine Rickard-Martin, ‘Compendium: High Level
Review of UN Sanctions’ (Watson Institute, November 2015).

5 ibid 67–69.
6 ibid (in particular recommendation 100).
7 ibid 21.
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other entities with pertinent mandates and relevant expertise need to be broken down,
and greater consultations, contact, and partnerships explored.’8

This seems to be a rather pragmatic approach; one in which fragmentation anxieties
that come along with institutional struggles9 and the fears about the vanishing of a
central legal order seem to have been left behind, superseded by a method inspired in
international relations scholarship which concentrates on how to improve efficiency
among the different components that integrate regime complexes.10 According to this
view, in today’s globalized and fragmented world, complexity is taken as a given.
Therefore, discussions about legal powers and normative hierarchies are replaced by
the search for methods and means capable of coordinating and streamlining the
different parts in order to produce desired outcomes. This is a logic that seeks flexible
solutions that can accommodate the different instances which have a say on the subject
matter, and pragmatically handle differences on a case-by-case basis; not one which
tries to find the right answer from within a coherent legal order. And it is also one
which is premised on the assumption that international regimes are comprised of
complex webs of ‘authorities’, formal and informal, legal and non-legal, ie of all the
actors which effectively shape an issue area and regardless of their legal pedigree.11

Under this lens, the interactions of UN sanctions committees with internal (UN) and
external bodies are increasingly viewed as such complexes: the regime complex of
targeted sanctions.

This may be called, following Martti Koskenniemi and others, a managerial
approach, ie one which suggests ‘that all the regime needs is even more fine-tuning by
better expert analysis’.12 I argue in this chapter that such an approach to the
inter-institutional relations of UN sanctions bears significant risks. This is not to say
that better coordination among the different institutions dealing, in some way or the
other, with sanctions is not needed. But the problems related to the external relations of
UN sanctions regimes should not be reduced to that. In the following, I will critically

8 ibid 3.
9 See Martti Koskenniemi and Päivi Leino, ‘Fragmentation of International Law? Post-

modern Anxieties’ (2002) 15 LJIL 553.
10 The work of Kenneth Abbott is illustrative in this regard, see Kenneth Abbott and Duncan

Snidal, ‘International Regulation without International Government: Improving IO Performance
through Orchestration’ (2010) 5 Rev Int Organ 315. In another article, Abbott refers to a
strengthened regime complex for climate change through the interactions among several
transnational institutions; see Kenneth Abbott, ‘Strengthening the Transnational Regime Com-
plex for Climate Change’ (2014) 3 TEL 57.

11 My understanding of international regime complexes is informed by Krasner’s classical
definition of ‘international regimes’, and by Rosenau’s notion of ‘spheres of authority’ in global
governance, see Stephen Krasner, ‘Structural Causes and Regime Consequences: Regimes as
Intervening Variables’ (1982) 36 IO 185, 186; and James Rosenau, ‘Governing the Ungovern-
able: The Challenge of a Global Disaggregation of Authority’ (2007) 1 Regul Gov 88.

12 Martti Koskenniemi, ‘Constitutionalism as Mindset: Reflections on Kantian Themes
About International Law and Globalization’ (2007) 8 Theoretical Inq L 9, 30; see also
Koskenniemi’s ‘Hegemonic Regimes’ in Margaret Young (ed), Regime Interaction in Inter-
national Law: Facing Fragmentation (CUP 2012) 305; for a powerful analysis of ‘contemporary
international legal work pursued in a mode of managerialism’, see Fleur Johns, Non-Legality in
International Law: Unruly Law (CUP 2013) 215.
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assess a specific kind of interaction, namely the external relations of UN sanctions
regimes with informal entities. By ‘informal entities’, I mean coalitions of like-minded
States (‘coalitions of the willing’), as well as global multi-stakeholder networks which
are not legally constituted under international law and which operate on an alleged
voluntary basis, thus avoiding the creation of legal rights and obligations. Nonetheless,
through their interactions with formal institutions, these informal mechanisms do insert
themselves in law-making processes. In the present context, this means that the design
of UN sanctions is often influenced by such informal arrangements, and, in some cases,
is the direct result of formal/informal interplays.

2. SHAPING INTERNATIONAL LAW THROUGH THE
INTERPLAYS AMONG (FORMAL) INSTITUTIONS AND
INFORMAL MECHANISMS

Inter-institutional relations between formal organizations and informal mechanisms
raise additional issues and concerns beyond those among formal IOs. However, these
dynamics are not always treated separately but rather within the same package of
‘institutions’, which tend to be categorized predominantly according to their fields of
expertise (eg financial, transportation, or trade-related aspects of sanctions), and
without any reference to their informal nature and the implications this informality may
have. The HLR is a case in point. Working Group II of this initiative has dealt with the
interplays among sanctions regimes and some informal entities, like the Wassenaar
Arrangement and the Nuclear Suppliers Group in relation to proliferation-related
sanctions, or the Financial Action Task Force (FATF) and the Society for Worldwide
Interbank Financial Telecommunication (SWIFT) concerning the financing of terrorism
and of proliferation of weapons of mass destruction (WMD). But neither did Working
Group II treat these informal bodies differently from any formal IO, nor is this
difference reflected in the findings reproduced in the outcome(s) of the HLR.13

According to the HLR Compendium, informal coalitions and networks form part of the
same package of ‘institutions’ with which sanctions committees maintain external
relations according to issue areas, just like the ICC, the International Atomic Energy
Agency, or the European Union. This is, again, a manifestation of the managerial
approach described above. As mentioned, regime complexes are integrated by formal
and informal ‘authorities’. The formal/informal distinction loses relevance since both
types of entities are capable of shaping regimes. The relations among informal and
formal ‘institutions’ have to be managed, just like those among formal IOs; legal
powers and hierarchies are of little to no use in today’s fragmented global complex, or
so the narrative goes.

It is true that today the notion of ‘international (or global) authority’ is undergoing
important changes, and that non-legal, informal entities do shape regimes, including the
UN sanctions regime, as we shall see in more detail in Section 4. Nonetheless,
acknowledging this should not eclipse some of the persistent characteristics of informal

13 Cf. Eckert et al (n 4) 53–54.
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coalitions and networks, and their potential negative consequences for values and
principles that inform the rule of law, like transparency, predictability, accountability,
and equality. Informal entities tend to be less transparent than IOs; they usually lack
rules of procedure, are highly flexible in the definition and adaptation of their
‘mandates’ over time, and, precisely due to their informality, can more easily evade
issues of responsibility. More importantly, informal coalitions and networks consist of
selective groups of like-minded actors; this selectivity is, indeed, the very reason why
resort to them is made in the first place.14 Such selective clubs produce standards and
other informal norms, or coordinate State behaviour in certain areas, based on
voluntary commitments rather than legal obligations. States are of course free to engage
in such coordination of efforts and to voluntarily follow political commitments of any
sort, as long as such conduct is not prohibited by a positive rule of international law.15

However, informal standards produced within selective clubs often have a universal
outreach, ie they are frequently addressed to non-participating States as well. And
although legally non-binding, they are attached to economic and political incentives, or
adverse economic and political effects in case of non-compliance (like naming and
shaming; exclusion from trade privileges, etc.). These informal standards are hence
highly efficient tools of global governance beyond the limited participation in their
making.

This potentially jeopardizes fundamental principles and structures of international
law, such as sovereign equality and State consent,16 and it questions the traditional
doctrine of sources of international law as enshrined in Article 38 of the Statute of the
International Court of Justice.17 Even the concept of soft law seems inappropriate to
describe these informal standards. Though they certainly share many features, softness
and informality should not be equated. Soft law instruments can perfectly well, and do
usually, emanate from formal institutions and according to formal procedures. Second,
according to a prevailing understanding, soft law consists of norms of ‘nascent legal
force’ (or being ‘quasi-legal rules’),18 which at times reflect existing international
custom, and at other times give expression to emerging customary rules, contributing
thus to their crystallization.19 So conceived, we are talking in the end of normative

14 See Eyal Benvenisti, ‘Coalitions of the Willing and the Evolution of Informal International
Law’ in Christian Calliess, Georg Nolte and Peter-Tobias Stoll (eds), Coalitions of the Willing:
Avantgarde or Threat? (Carl Heymanns 2007); and Alejandro Rodiles, ‘Coalitions of the Willing:
Coyuntura, Contexto y Propiedades. Un Primer Esbozo’ (2007) VII AMDI 675.

15 Following the ‘Lotus principle’ as articulated by the Permanent Court of International
Justice (PCIJ) in 1927, according to which constraints upon States’ freedom of action cannot be
presumed in the absence of existing restrictions under positive international law; see Case of the
S.S. Lotus, PCIJ Ser. A No. 10 [1927] 18.

16 See Nico Krisch, ‘The Decay of Consent: International Law in an Age of Global Public
Goods’ (2014) 108 AJIL 1.

17 See Benedict Kingsbury, ‘The Concept of “Law” in Global Administrative Law’ (2009) 20
EJIL 23, 26.

18 Jorge Castañeda, Legal Effects of United Nations Resolutions (Columbia University Press
1969) 176.

19 There are, of course, other conceptions of soft law, and the diversity of instruments which
have fallen under this rubric has always made it a challenge to define the concept (see Christine
Chinkin, ‘The Challenge of Soft Law: Development and Change in International Law’ (1989) 38
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instances that can be captured according to international law’s categories, and ultim-
ately form part of the machinery of formal international law-making.20 Informal
coalitions and networks, on the other hand, take a strong stance about the non-legal
character of their products,21 often expressly denying any role (and intent) in the
creation of legal rules. Moreover, States acting within coalitions do not usually make
assertions about custom.22 This makes the emergence of customary international law
problematic even in the presence of consistent State practice and the location of these
instruments within the fabric of international law troublesome.

Nonetheless, these informal standards do affect international legal norms and
regimes, primarily through coordinated interactions among informal bodies and formal
IOs. There are many instances of formal/informal interplays in the framework of UN
sanctions, such as the relations between SC subsidiary organs dealing with commodity
bans and the Kimberley Process for the Certification of Rough Diamonds,23 or the
increasing reliance of the SC on the Global Counterterrorism Forum’s non-binding
declarations on ‘foreign terrorist fighters’.24 All of these have important consequences
for the design of targeted sanctions. A particularly intense case of this kind of
interactions is the one concerning the cooperation between SC sanctions committees

ICLQ 850). According to Klabbers, the description as ‘soft law’ of normative manifestations that
come along with global governance is ‘misleading and unhelpful’ (Jan Klabbers, International
Law (CUP 2013) 38), but this relates to his general scepticism towards the usefulness of the
concept as a normative category, and does not limit itself to newer normative manifestations (see
Jan Klabbers, ‘The Redundancy of Soft Law’ (1996) 65 Nordic J Int’l L 167).

20 This does not mean that every soft law instrument will eventually harden, as this depends
on a series of circumstances impossible to establish a priori.

21 This is the case of the Financial Action Task Force (FATF) analyzed here, see n 31 below.
Other informal coalitions which interact with sanctions regimes display the same features
regarding the absence of legal intent they ascribe to their acts: see, for instance, Global
Counterterrorism Forum (GCTF), Political Declaration (22 December 2011) III. 4, as well as
GCTF, Terms of References (22 December 2011) IV. A. This, together with the fact ‘that not all
relevant stakeholders were involved in the process of setting the standards’ of the FATF, the
GCTF and the like, speaks against a ‘presumption of binding force’, or indeed of a ‘presumptive
law’ as articulated by Klabbers, see Klabbers, International Law (n 19), as well as Jan Klabbers,
‘Law-Making and Constitutionalism’ in Jan Klabbers, Anne Peters and Geir Ulfstein (eds), The
Constitutionalization of International Law (OUP 2009) 81, 111 et seq.

22 See Eyal Benvenisti, ‘Towards a Typology of Informal International Lawmaking Mech-
anisms and their Distinct Accountability Gaps’ in Joost Pauwelyn, Ramses Wessel and Jan
Wouters (eds), Informal International Lawmaking (OUP 2012) 297, 300.

23 See chapter by Daniëlla Dam-de Jong in this volume.
24 The Global Counterterrorism Forum (GCTF) defines itself as an ‘informal, action-

oriented, and flexible platform’. It was launched in September 2011 by the United States and
Turkey with the aim of streamlining positions and actions on counter-terrorism that are too
politically contested to advance rapidly inside the UN (for more information on this global
anti-terrorism coalition, see GCTF ‘About’ page <https://thegctf.org/>). The Hague-Marrakesh
Memorandum on Good Practices for a More Effective Response to the Phenomenon of Foreign
Terrorist Fighters (FTT) (23 September 2014) has been crucial for the design of SC measures
aimed at containing this phenomenon, including targeted sanctions under the Al Qaeda/ISIL
regime (see, for instance, the so-called ‘foreign fighters resolution’: UNSC Res 2179 (24
September 2014) S/RES/2179, adopted only a day after the GCTF’s Memorandum).

182 Research handbook on UN sanctions and international law



dealing with terrorism and the proliferation of WMD on the one hand, and the FATF on
the other, and which I will explore in Section 4. Before that, however, it is important to
briefly describe the FATF, its nature as an informal coalition, and how it produces the
standards which later become relevant in the specification of UN sanctions.

3. THE FINANCIAL ACTION TASK FORCE (FATF)

The FATF was created in June 1989 by the G7, in Paris, as a transgovernmental
network25 of high-ranking finance officials from the most industrialized nations (the
G7, eight other countries, and the European Commission), in order to combat money
laundering, primarily derived from the international illegal narcotic business. Today, 34
States, including the whole BRICS, and two regional organizations are members of the
FATF. However, the basic rules of the game were defined by a small group of mostly
Western countries with the United States (US) taking the lead.26 Moreover, the FATF’s
membership policy is as far away from universal inclusiveness as it can be, relying
instead on strategic criteria such as the size of the gross domestic product (GDP), the
size of the banking, insurance, and security sectors, and the size of the population.27 At
the same time, however, the FATF pursues universal adherence to its standards for
which it carries out an aggressive strategy: ‘non-cooperative jurisdictions’, members
and non-members alike, are subject to a series of actions, from ‘naming and shaming’
measures to so-called ‘counter-measures’,28 the latter being in place today against a
non-member who, according to the FATF, has failed to comply with the standards on
the financing of terrorism and money laundering imposed by this network, namely
North Korea.29

By 1990, FATF participants had agreed on 40 recommendations on how States
around the world should face the problem of money laundering. These global standards
are non-binding, but have proved to have a high degree of efficacy as they are
implemented in the transnational plane through their incorporation into national laws

25 See Anne-Marie Slaughter, A New World Order (Princeton University Press 2004) 6, 54.
On transgovernmental networks and international law generally, see also Kal Raustiala, ‘The
Architecture of International Cooperation: Transgovernmental Networks and the Future of
International Law’ (2002) 43 Va J Int’l L 1; on transgovernmental relations, see Robert Keohane
and Joseph Nye, ‘Transgovernmental Relations’ (1974) 27 World Politics 39.

26 On the nature of the FATF as an ‘international club’, see Daniel Drezner, All Politics is
Global: Explaining International Regulatory Regimes (Princeton University Press 2007) 68, 142
et seq; see also Krisch (n 16) 23.

27 See FATF ‘Members and Observers’ <http://www.fatf-gafi.org/pages/aboutus/members
andobservers/fatfmembershippolicy.html>.

28 These are not counter-measures in a technical sense according to the law of state
responsibility, since FATF recommendations are ‘non-binding instruments under international
law’ (see FATF, 20 Years of the FAFT Recommendations (1990–2010) 4), and there could hardly
follow an internationally wrongful act from the non-observance of a non-binding commitment.

29 See FATF Public Statement (24 February 2017) <http://www.fatf-gafi.org/countries/d-i/
iran/documents/public-statement-february-2017.html>.
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and regulations.30 Over the years, new tasks have been added to the FATF’s ‘mandate’,
which clarifies that it ‘is not intended to create any legal rights or obligations’.31 Most
important in the present context, a month after 9/11, the special recommendations on
the financing of terrorism were adopted,32 and in 2012, another one dealing with the
implementation of ‘Security Council resolutions that relate to the prevention and
disruption of the financing of proliferation of weapons of mass destruction’.33 In 2012,
a major revision led to the current version of the recommendations, which are no longer
divided into the ‘40 + 9’ formula, but represent a coherent whole of 40 recommenda-
tions, most of which have interpretative notes ‘which should be read in conjunction
with the recommendations’.34

Finally, mention must be made of the eight FATF-style regional bodies (FSRBs).35

These regional bodies are associated members of the FATF, thus integrated into its
system but not strictly part of it, as some of them have their own legal personality
(contrary to the FATF), or are organs of regional organizations. Each FSRB has the
mandate to ensure the adoption, implementation, and enforcement of the FATF
recommendations in the domestic sphere of their members, which all in all go clearly
beyond membership in the FATF. In order to ensure the adoption, implementation, and
enforcement of FATF recommendations, FSRBs deliver technical assistance to national
authorities on domestic legislative and regulatory reforms. Since there is clear overlap
between FATF recommendations on the financing of terrorism and proliferation of
WMD, and UN measures related to the assets freeze of terrorists, terrorist organ-
izations, and those engaged in or providing support to proliferation activities, the work
of FSRBs becomes relevant in the implementation of UN targeted sanctions in these
fields too.

30 See Rodiles (n 14) 697–699.
31 See Financial Action Task Force Mandate (2012–2020) (20 April 2012) [48] <http://

www.fatf-gafi.org/media/fatf/documents/FINAL%20FATF%20MANDATE%202012-2020.pdf>.
32 Originally eight, the ninth special recommendation on terrorist financing was added in

October 2004, information at <http://www.fatf-gafi.org/pages/aboutus/historyofthefatf/>.
33 See FATF, International Standards on Combating Money Laundering and the Financing of

Terrorism and Proliferation: The FATF Recommendations (February 2012), Recommendation 7
as well as the Interpretive Note to Recommendation 7 <http://www.fatf-gafi.org/media/fatf/
documents/recommendations/pdfs/FATF_Recommendations.pdf>.

34 ibid 5.
35 These are the GAFILAT (for Latin America), Inter-Governmental Action Group Against

Money Laundering in West Africa (GIABA), MONEYVAL, for Europe, the Asia/Pacific Group
on Money Laundering (APG), Caribbean Financial Action Task Force (CFATF), Eurasian Group
(EAG), the Eastern & Southern Africa Anti-Money Laundering Group (ESAAMLG), and the
Middle East and North Africa Financial Action Task Force (MENAFATF).
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4. THE INTERPLAYS BETWEEN UN SANCTIONS REGIMES ON
COUNTER-TERRORISM AND COUNTER-PROLIFERATION,
AND THE FATF

The FATF maintains a close relationship with the SC,36 in particular with its two most
important subsidiary organs in charge of counter-terrorism: the Sanctions Committee
on ISIL (Da’esh)/Al Qaeda, and Associated Individuals, Groups, Undertakings, and
Entities (or 1267/1989/2253 Committee)37 and the Counter-Terrorism Committee
(CTC) established pursuant to Resolution 1373 (2001).38 This informal network has
enjoyed explicit recognition by the SC in matters of financing of terrorism since 2005,
importantly including a series of resolutions.39 On more than one occasion, the Council
has referred to the FATF’s informal recommendations as the ‘comprehensive inter-
national standards’40 on the fight against the financing of terrorism.

36 The interactions of the FATF with the UN system in relation to counter-terrorism activities
go beyond the SC, involving the General Assembly’s UN Global Counter-Terrorism Strategy,
especially its Counter-Terrorism Implementation Task Force, and relevant agencies of the UN
system, such as the UN Office on Drugs and Crime, particularly its Terrorism Prevention
Branch.

37 Created in 1999 as a mechanism to monitor compliance with the aviation ban and
financial sanctions imposed on the Taliban regime, this Committee has been subject to a series of
changes over time. In 2000, financial sanctions were extended to Osama Bin Laden and
associates (see UNSC Res 1333 (19 December 2000) UN Doc S/RES/1333). In 2011, the 1267
Committee was divided into two different though closely related sanctions bodies, one dealing
with Al Qaeda (the 1267/1989 Committee), and the other with the Taliban (the 1988 Committee)
(see UNSC Res 1988 (17 June 2011) UN Doc S/RES/1988, and UNSC Res 1989 (17 June 2011)
UN Doc S/RES/1989). This division obeyed political considerations related to the peace and
reconciliation process in Afghanistan. The 1267/1989/2253 Committee interacts with several UN
bodies (most clearly with the Counter-Terrorism Committee (CTC) and with the Committee
pursuant to UNSC Res 1540 (2004) on non-proliferation of WMD), with other IOs, such as
INTERPOL and the International Civil Aviation Organization (ICAO), and more and more
frequently with informal coalitions of States, global private entities (such as the IATA) and
networks, particularly in the fields of counter-terrorism and aviation security.

38 Although the CTC is not a sanctions committee, its broad mandate on the monitoring of
UN Member States’ compliance with SC obligations related to counter-terrorism clearly affects
the implementation of targeted sanctions related to terrorism, especially in respect to terrorism
financing. In other words, the CTC plays a leading role in specifying the exact (and evolving)
scope and contours of the assets freeze in relation to terrorism. Hence, the CTC and its
influential body of experts, ie the Counter-Terrorism Executive Directorate (CTED), form part of
the inter-institutional machinery that shapes the design of the ISIL/Al Qaeda sanctions regime.
These are indeed formal institutions belonging to the UN system. However, the CTC and CTED
rely quite intensively on the work of the FATF in matters of sanctions targeted against the
financing of terrorism. In the end, these formal organs augment the role of the FATF in the
inter-institutional dynamics of the ISIL/Al Qaeda sanctions regime.

39 See UNSC Res 1617 (29 July 2005) UN Doc S/RES/1617. For recent resolutions referring
to the FATF, see UNSC Res 2161 (17 June 2014) UN Doc S/RES/2161, UNSC Res 2199 (15
February 2015) UN Doc S/RES/2199 (regarding the ISIL/Al Qaeda Sanctions Committee) and
UNSC Res 2129 (17 December 2013) UN Doc S/RES/2129 (on the CTC).

40 See for example, UNSC Res 2129 (n 39).
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Since the FATF expanded its mandate to include the financing of proliferation of
WMD, in 2008, this relationship also comprises the subsidiary organs of the Council
dealing with counter-proliferation,41 ie the 1540 Committee, as well as the sanctions
committees pursuant to Resolution 1718 (2006), on North Korea, and, until 2015,
pursuant to resolution 1737 (2006), on Iran.42 Here, the mutually reinforcing dynamics
between the SC and the FATF are quite clear too. Resolution 1929 (2010) on the
former Iran sanctions regime welcomes ‘the guidance issued by the Financial Action
Task Force (FATF) to assist States in implementing their financial obligations under
resolutions 1737 (2006) and 1803 (2008)’,43 while Resolution 2094 (2013) dealing with
the regime in Pyongyang welcomes the FATF’s recommendation on the financing of
WMD, and urges Member States to apply its interpretive note on this recommendation,
as well as other ‘related guidance papers’ of the task force on how to effectively
implement financial sanctions on proliferation.44 Thus, the FATF is so deeply rooted
into the work of these subsidiary organs that we can fairly speak of it as an informal
arm of the SC, at least as far as the Council’s work on the ever more closely
interconnected fields of counter-terrorism and counter-proliferation is concerned.

The FATF and the FSRBs regularly brief the ISIL/Al Qaeda Sanctions Committee, as
well as the 1540 Committee, the CTC, and the Sanctions Committee on the Democratic
People’s Republic of Korea (DPRK). The purpose of these briefings is to inform on the
concrete measures taken by the global network and its regional partners in the
framework of its cooperation with the Council, particularly regarding its involvement in
technical assistance to UN Member States in relation to the domestic implementation
of targeted sanctions. In November 2013, all the committees mentioned above
organized an open briefing to the wider UN membership with the participation of the
FATF’s highest-ranking officials. In that meeting, the task force’s President raised
awareness on the benefits of the FATF recommendations and guidelines in assisting all
countries ‘to effectively implement targeted sanction measures against terrorist financ-
ing and proliferation financing, as required by the Security Council’.45 ‘Awareness-
raising activities’ are important means for the diffusion of informal norms, especially
among those who did not participate in their making but are supposed to follow them
too. In addition, the FATF and the FSRBs take an active part in workshops on capacity

41 On the financial sanctions imposed in the context of counter-proliferation, see further
Daniel Joyner, ‘International Legal Limits on the Ability of States to Lawfully Impose
International Economic/Financial Sanctions’, in Ali Marossi and Marisa Bassett (eds), Economic
Sanctions under International Law (TMC Asser Press 2015).

42 See UNSC Res 1718 (14 October 2006) UN Doc S/RES/1718 and UNSC Res 1737 (27
December 2006) UN Doc S/RES/1737, and subsequent resolutions. On the termination of the
sanctions regime on Iran, see UNSC Res 2231 (20 July 2015) UN Doc S/RES/2231, and the
Joint Comprehensive Plan of Action between Iran, the P5, Germany and the EU of 14 July 2015,
attached to Resolution 2231.

43 UNSC Res 1929 (9 June 2010) UN Doc S/RES/1929.
44 See UNSC Res 2094 (7 March 2013) UN Doc S/RES/2094.
45 Vladimir Nechaev, Remarks of FATF President at the Open Briefing by the 1267 (Al

Qaeda), 1373 (Counter-Terrorism), 1540 (Non-proliferation), 1718 (DPKR), 1737 (Iran) AND
1988 (Taliban) Security Council Sanctions Committees and the FATF (18 November 2013)
<http://www.fatf-gafi.org/topics/fatfrecommendations/documents/unscs-nov-13.html>.
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building, which take place under the auspices of these SC committees. These activities
often involve other organs of the UN system, such as the Counter-Terrorism Implemen-
tation Task Force, the UN Office on Drugs and Crime, as well as IOs like INTERPOL.

Guidelines of the SC subsidiary organs on how to best implement the obligations
contained in the respective resolutions, particularly regarding financial sanctions, often
refer to the FATF recommendations, their interpretative notes and other documents.46

These documents of the subsidiary organs are usually prepared by their expert bodies
and endorsed by the committees; they are non-binding but have an authoritative imprint
as they stem from SC organs. Interestingly, they clarify that they do not impose
obligations ‘apart from those that already exist by virtue of relevant Security Council
resolutions, international treaties, customary international law, or other obligations
voluntarily undertaken by States’.47 Although it is not clear what these ‘other
obligations’ are, the general treatment that FATF standards have received from the
Council and its subsidiary organs over the years allows us to presume that this
indeterminate language refers precisely to such measures as those recommended by the
task force. What sounds like an awkward description actually captures quite accurately
the paradox inherent in these informal norms, which claim to be deprived of legal
intent but interact so closely with hard obligations that it becomes increasingly difficult
to categorically distinguish between the two.

The following example illustrates how closely informal and formal norms are
interconnected these days in the field of UN sanctions, and in which ways the latter
evolve over time through the interplay among SC subsidiary organs (the 1267/1989/
2253 Committees and the CTC), their expert bodies (the Analytical Support and
Sanctions Monitoring Team (Monitoring Team) and the Counter Terrorism Executive
Directorate (CTED)),48 and informal coalitions (FATF).

The SC underscores the essential role of CTED in assessing issues and trends
relating to the implementation of Resolutions 1373 (2001) and 1624 (2005).49 The
assessment of these issues and trends, which CTED is required by the SC to perform,
can often be regarded as evolutive interpretations of the respective SC resolutions
through the dissemination of expert knowledge. For example, the constant repetition by
CTED and the Monitoring Team of the narrative that informal or ‘alternative’
remittance systems like the hawala50 represent major risks for the financing of

46 See, for example, UN Security Council CTC, Directory of International Best Practices,
Codes and Standards relevant to the Implementation of Security Council Resolution 1373 (2001)
(last updated 28 July 2011) <http://www.un.org/en/sc/ctc/bptable.html>; or the 1737 Sanctions
Committee’s (Iran) Implementation Assistance Note on Financial and Business Measures (27
February 2013) <http://www.iranwatch.org/sites/default/files/financial-measures.pdf>.

47 CTED, Technical Guide to the Implementation of Security Council Resolution 1373
(2001) (2009) 3.

48 On the increasingly important role of these expert bodies, see Jeremy Farrall, ‘Should the
United Nations Security Council Leave It to the Experts? The Governance and Accountability of
UN Sanctions Monitoring’ in Jeremy Farrall and Kim Rubenstein (eds), Sanctions, Accountabil-
ity and Governance in a Globalised World (CUP 2009).

49 UNSC Res 2129 (n 39).
50 The hawala is an ancient system of money transfer which plays a significant role in the

economies of several States in the Middle East, North Africa and the Horn of Africa, as well as
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terrorism has led to the adoption of this assessment by the CTC as an important
element that States have to consider in preventing and suppressing terrorism:51 today,
there can be little doubt that regulation and restrictions of these traditional and
culturally anchored systems of money transfer are part and parcel of the measures
States are required to take in accordance with Resolution 1373,52 ie the general
obligation to prevent and suppress the financing of terrorism. This cannot but directly
affect the scope of the assets freeze according to Resolution 1267 and its subsequent
resolutions,53 and consequently the (correct, according to SC subsidiary organs required
by the Council to assess issues and trends related to the application of SC resolutions)
domestic implementation of individual targeted sanctions.

Risk assessments like that concerning the hawala are often directly taken from the
diverse studies on ‘methods and trends’ of the FATF, which primarily functions under
the rationale of risk-management.54 The FATF establishes typologies and ‘red-flag
indicators’ of vulnerable conduct, ie of activities that could jeopardize the fulfilment of
its recommendations. And here, as can be noticed in the FATF report on the hawala,55

certain treasury departments and financial ministries, usually of the same countries that
constitute the core of the FATF, above all the US, take the lead in establishing the
practices that the FATF later recognizes as ‘best practices’ in the management of those
risks.56 This process is grounded on the guiding premise in global security governance
that global risks (like terrorism) constantly evolve. As such, typologies, indicators, and
best practices are rapid responses based on risk analysis and management, ie expert
knowledge, rather than politically contested and cumbersome traditional rule-making.
But these assessments rule, and the more so if constantly reproduced by different
global security bodies, formal and informal, and ultimately integrated into what is read
into SC resolutions adopted under Chapter VII of the UN Charter.57

in the Indian subcontinent. According to some authors, the measures taken by the FATF against
the hawala have caused serious damage to the economy of Somalia; see Yee-Kuang Heng and
Kenneth McDonagh, Risk, Global Governance and Security (Routledge 2009) 140–141 (with
further references).

51 See CTC, Directory of Best Practices (1373) and CTED, Technical Guide (1373) 10 and
following.

52 UNSC Res 1373 (28 September 2001) UN Doc S/RES/1373.
53 See UNSC Res 1267 (15 October 1999) UN Doc S/RES/1267, and subsequent resolu-

tions.
54 See FATF Recommendations (2012) (n 33) Recommendation 1. On the risk-based

approach to international security, see the excellent book by Heng and McDonagh (n 50).
55 See FATF, Report: The Role of Hawala and Other Similar Service Providers in Money

Laundering and Terrorist Financing (October 2013) 57, <http://www.fatf-gafi.org/media/fatf/
documents/reports/Role-of-hawala-and-similar-in-ml-tf.pdf>.

56 This should come as no surprise since we are talking in part of the very same people
sitting in those governmental departments as national officials, and in the FATF as transnational
regulators. Cf. Richard Stewart, ‘The Global Regulatory Challenge to US Administrative Law’
(2005) 37 NYU J Int’l L & Pol 695, 704.

57 FATF risk-indicators represent a scale for measuring risks through simplification, and the
best practices identified to manage those measurable risks indicate how to best fulfil a certain
FATF recommendation. In this sense, it is possible to describe this whole process as an instance

188 Research handbook on UN sanctions and international law



But FATF standards are not only integrated indirectly into UN sanctions regimes by
interaction and repetition. At times, these standards, typologies, and the like are directly
included in SC resolutions. It is precisely in the framework of the 1267/1989/2253
Committee that the Council has long relied much more straightforwardly on the work
of this transgovernmental network. Already in Resolution 1617 (2005), it ‘strongly
urges’ UN Member States to implement the FATF recommendations.58 This tendency
has only increased in recent years.

In its Fifteenth Report, issued in January 2014, the Monitoring Team states that the
proper implementation of the assets freeze imposed by the SC on individuals and
entities listed by the committee ‘remains an area of difficulty for a number of States’.59

It further notes that in its efforts to face these difficulties, it has continued to work with
the FATF, the FSRBs, and other organizations, and that, together with CTED, it has
extensively commented on the FATF’s report on international best practices on targeted
financial sanctions,60 ie the compilation of best practices on the implementation of
FATF Recommendation 6, which in turn deals with the implementation of SC
Resolution 1267 and subsequent ones. Reports of the Monitoring Team are thoroughly
discussed within the committee, signalling issues that need to be addressed by the
subsidiary organ and, in certain cases, by the SC itself in subsequent resolutions. The
resolution that followed the Fifteenth Report, Resolution 2161 (2014) practically
incorporates FATF Recommendation 6 with its interpretative note and the report on
best practices mentioned by the Monitoring Team, strongly urging ‘all Member States
to implement the comprehensive international standards embodied in the Financial
Action Task Force’s (FATF) revised Forty Recommendations … particularly Recom-
mendation 6 …’, as well as to ‘apply the elements in FATF’s Interpretive Note to
Recommendation 6, and to take note of, inter alia, related best practices …’.61 This
language has been reiterated in Resolution 2253 by which the Council renewed the
mandates of the Monitoring Team and of the Office of the Ombudsperson until
December 2019, and formally decided to expand the listing criteria to include ISIL and
associated groups and individuals in this sanctions regime.62

It is also quite remarkable that the Council adopts the evidentiary standard of proof
followed by the FATF, ie ‘reasonable grounds’ or ‘reasonable basis’,63 which contrasts
with the standard of proof followed by the Ombudsperson of the ISIL/Al Qaeda

of ruling through indicators. Cf. Kevin Davis, Benedict Kingsbury, and Sally Merry (eds),
Governance by Indicators: Global Power through Quantification and Rankings (OUP 2012) 3.

58 UNSC Res 1617 (n 39).
59 Fifteenth Report of the Analytical Support and Sanctions Monitoring Team submitted

pursuant to Resolution 2083 (2012) concerning Al Qaeda and Associated Individuals and
Entities (23 January 2014) UN Doc S/2014/41 [32].

60 ibid [33]. The document referred to being: FATF, International Best Practices: Targeted
Financial Sanctions Related to Terrorism and Terrorist Financing (Recommendation 6) (June
2013), <http://www.fatf-gafi.org/media/fatf/documents/recommendations/bpp-fin-sanctions-tf-
r6.pdf>.

61 UNSC Res 2161 (n 39).
62 See UNSC Res 2253 (17 December 2015) UN Doc S/RES/2253.
63 ibid.
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sanctions regime, namely that of ‘reasonableness and credibility’.64 Furthermore, the
Council calls upon Member States to ‘take into account relevant FATF Recommenda-
tions and international standards designed to prevent the abuse of non-profit organ-
izations, informal/alternative remittance systems and the physical trans-border
movement of currency’.65

In the closely interconnected field of counter-proliferation a similar evolution can be
observed, where the FATF has issued a series of documents providing guidance on the
effective implementation of SC targeted financial sanctions destined for the prevention,
suppression, and disruption of the proliferation of WMD, and which Member States are
also urged by the SC to apply. These voluntary measures include, inter alia, precise
guidelines on the designation process States may follow in order to propose new entries
for the sanctions lists,66 or concrete steps designed to pay due regard to the
activity-based financial prohibitions,67 ie those that impose restrictions on financial and
business dealings in the framework of the sanctions regime on the DPRK.68

It is true that these ‘urgent calls’ are not binding, ie they are not worded in
mandatory language, but there is at least a duty to consider them by virtue of the
general obligation of cooperation and good faith towards the UN under Article 2(2) of
the Charter.69 As such, this broad endorsement of FATF documents has important
consequences for the interpretation of some crucial aspects of the respective resolutions
adopted under Chapter VII, and for the dynamically evolving design of UN targeted
sanctions on the financing of terrorism and proliferation of WMD.

64 See Office of the Ombudsperson to the ISIL (Da’Esh) and Al Qaeda Sanctions
Committee, Approach and Standard, at <https://www.un.org/sc/suborg/en/ombudsperson/
approach-and-standard>. The aim of the Ombudsperson in recommending a standard of proof
that combines sufficiency, reasonableness, and credibility is to strike a balance between the
preventative nature of sanctions and the fact that these measures affect rights of individuals and
entities which need to be properly protected. In contrast, the standard based solely on
reasonableness is anchored in the preventative narrative, paying too little regard to the effects
that these measures, however penal their nature, have on individual rights. The standard of
reasonable and credible basis for listing was first developed by the former Ombudsperson to the
Al Qaeda Sanctions Committee, Kimberly Prost, in Approach to and Standard for Analysis,
Observations, Principal Arguments and Recommendation (August 2011).

65 UNSC Res 2253 (n 62).
66 See the FATF Recommendations (2012) (n 33), Interpretive Note to Recommendation 7

(section B ‘Designations’), 47–49.
67 See FATF Guidance, The Implementation of Financial Provisions of United Nations

Security Council Resolutions to Counter the Proliferation of Weapons of Mass Destruction
(June 2013) 7–12 <http://www.fatf-gafi.org/media/fatf/documents/recommendations/Guidance-
UNSCRS-Prolif-WMD.pdf>.

68 See UNSC Res 2094 (7 March 2013), UN Doc S/RES/2094.
69 Charter of the United Nations, 1 UNTS (1946) xvi.

190 Research handbook on UN sanctions and international law



5. BY WAY OF CONCLUSION: THE RATIONALITIES AT STAKE
IN THE INTER-INSTITUTIONAL RELATIONS OF UN
SANCTIONS

The above-mentioned examples show that inter-institutional relations among the FATF
and the subsidiary organs of the SC on counter-terrorism, counter-proliferation, and
related targeted sanctions have acquired such a density that the former has become a
sort of ‘informal arm’ of the Council in these intertwined fields.70 As a result of these
interactions, the meaning and scope of obligations contained in SC resolutions such as
the assets freeze in relation to the financing of terrorism, or activity-based financial
prohibitions in the case of proliferation of WMD are specified and further developed by
recourse to informal standards adopted within a club of the most industrialized States.

It may well be the case that these interactions will result in a more robust and
regulated system of implementation of UN sanctions, contributing thus to what has
been described as the ‘formalization of sanctions’.71 Paradoxically however, this
‘formalization’ would be the product of a deformalization process of UN law,72 which
raises serious questions in regard to legitimacy in international law-making, especially
since the interplays here described often unfold through indirect channels, outside the
political contestation that characterizes multilateral diplomatic negotiations. Therefore,
my basic claim in this chapter is that inter-institutional relations are not exclusively
about finding pragmatic solutions to coordination problems, but that they bear risks that
deserve further attention. In other words, instead of taking these interplays as a given
asset for enhanced implementation of UN sanctions which only need to be managed,
the method underlying the narrative of inter-institutional relations needs to be critically
assessed in light of the values that inform the rule of law at the international level.73

70 In the case of the efforts to combat the financing of terrorism, the FATF plays the leading
role. But this is only one instance of formal/informal inter-institutional relations shaping the
ISIL/Al Qaeda sanctions regime. A look at how the travel ban is actually implemented and
understood today, would reveal very similar patterns as those observed in the preceding pages,
but this time in light of the interplays among the 1267/1989/2253 Committee and its group of
experts, INTERPOL, ICAO, and IATA, a private trade association where 240 of the world’s
airlines are represented and which was created under Canadian law.

71 See the chapter by Larissa van den Herik in this volume.
72 I follow here Koskenniemi’s conception of ‘deformalization’, ie a series of processes by

which world affairs are increasingly managed by ‘flexible and informal, non-territorial networks
within which decisions can be made rapidly and effectively’: Martti Koskenniemi, ‘Global
Governance and Public International Law’ (2004) 37 Kritische Justiz 241, 243. For an
identification of these processes of deformalization, and the different meanings and agendas
behind them, see Jean D’Aspremont, Formalism and the Sources of International Law: A Theory
of the Ascertainment of Legal Rules (OUP 2013) 118–136.

73 The literature on the rule of law at the international level is vast. Elsewhere, I offer a
conceptual approach to this notion based on its distinction to the rule of law at the national level,
and what this means for the work of the Security Council, including on sanctions in the
counter-terrorism field; see Alejandro Rodiles, ‘Non-Permanent Members of the United Nations
Security Council and the Promotion of the International Rule of Law’ (2013) 5 Goettingen
Journal of International Law 333.
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The recent initiative of five UN Member States on the review of sanctions (HLR),
conducted in partnership with leading academic institutions in the field, addresses some
of these critical questions in its outcome document by acknowledging that the
consultations with the broader membership ‘indicated that formal reliance on
implementation guidance developed outside UN settings, particularly in fora with
restricted membership such as the FATF or export control regimes, would be sensi-
tive’.74 The HLR Compendium also mentions that for legitimacy reasons, the guidance
provided by the FATF and other informal and selective international bodies in matters
of sanctions implementation ‘should have a clear UN identity’.75 Nevertheless, its
recommendations strongly favour an even more intense interaction of the FATF with
the UN sanctions apparatus. In this sense, it is suggested, inter alia, that the UN
Department of Political Affairs (DPA) ‘should consider more systematic engagement
between sanctions committees and relevant institutions such as the FATF and OECD’.76

Furthermore, Recommendation 85 invites the DPA and sanctions committees to
‘employ standards, guidance and best practices developed by the FATF concerning
financial measures as inspiration to develop UN guidance for broader conflict-related
financial sanctions and other financial measures (eg activity-based, vigilance, etc.)’.77

This recommendation stems directly from the HLR Background Paper, which stresses
the need to expand the influence of the FATF to the design of sanctions beyond those
concerning counter-terrorism and counter-proliferation.78

It may be argued that the HLR happens to focus on the improvement of sanctions
implementation, a legitimate and important objective by itself, no doubt, and that
informal arrangements like the FATF are key players in enhancing implementation.
However, problems related to the international rule of law that arise from the
interactions with arrangements like the FATF are not further addressed in the HLR
Compendium. The States which sponsored this initiative have a long and laudable
tradition in promoting the respect for human rights in relation to UN sanctions. The
FATF operates under a risk-based rationality and an ethic of efficiency; concerns of fair
and clear procedures are just not part of its nature (or function, or ‘mandate’). As such,
it is not surprising that the UN Special Rapporteur on the Rights to Freedom of
Peaceful Assembly and of Association, Maina Kiai, has observed that

States often justify funding restrictions [on the freedom of assembly and peaceful association]
based on Financial Action Task Force (‘FATF’) Recommendation 8, which ‘recommends that
“countries review the adequacy of laws and regulations”’ to ensure that nonprofit organ-
izations are not abused for terrorist financing … Moreover, FATF fails to provide for specific

74 Eckert et al (n 4) 53.
75 ibid 20.
76 ibid Recommendation 88 (at 65) (the reference to the Organisation for Economic

Co-operation and Development relates to their non-binding due diligence guidelines on conflict
minerals which, according to the HLR, should be further incorporated into the design of targeted
sanctions concerning commodity bans; see ibid, Recommendation 87).

77 ibid, Recommendation 85 (at 65).
78 See Enrico Carisch, Sue Eckert and Loraine Rickard-Martin, High Level Review of UN

Sanctions Background Paper (Watson/CCI 2014) 13 <http://www.hlr-unsanctions.org/main/
background>.
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measures to protect the civil society sector from undue restrictions to their right to freedom of
association by States asserting that their measures are in compliance with FATF Recom-
mendation 8. The Special Rapporteur insists on the need to combat terrorism, but he warns
against the implementation of restrictive measures – such as FATF Recommendation 8 –
which have been misused by States to violate international law.79

The managerial approach to inter-institutional relations, or regime complexity, is
premised on the assumption that the fragmentation of the international legal order is not
so much a problem, but rather the natural reflection of an existing complexity in
today’s global affairs, which, if properly managed, helps in producing effective
outcomes. This may be true to a certain degree, but it is only part of the whole picture.
One of the most important lessons from the (old) fragmentation debate is that beneath
every collision of legal rules (or regimes), there is a more fundamental clash of
rationalities involved.80 In the inter-institutional relations described in this chapter there
are also fundamentally different rationalities at stake which are hardly a matter of pure
management of the various entities involved (formal and informal). Here too, as
Koskenniemi observes, domination will be sought: it is its own maximization that
drives each of these rationalities.81 It may be too simplistic to reduce regime interaction
in the field of UN sanctions to challenges of ‘cross-regime assessments’ and ‘cross-
references’. Even for the sake of enhanced implementation, it is important to bear in
mind that sanctions’ efficiency very much depends on the perceived legitimacy inherent
in their design, evolution, and operation.

79 Report of the Special Rapporteur on the rights to freedom of peaceful assembly and of
association, Maina Kiai, (24 April 2013) UN Doc A/HRC/23/39 [24].

80 Most clearly on this, see Andreas Fischer-Lescano and Gunther Teubner, Regime-
Kollisionen: Zur Fragmenteierung des globalen Rechts (Suhrkamp 2006).

81 See Koskenniemi (n 12).
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9. Glasnost in the Security Council: the value of
transparency
Devika Hovell

1. INTRODUCTION

The value of transparency in decision-making is regarded as something of a truism in
the public sphere; something that is uncontroversial and requires little in the way of
justification. In Andrea Bianchi’s opening chapter to his co-edited collection on
Transparency in International Law, he remarks ‘it is almost impossible to find someone
who would agree to say anything negative about transparency in public’.1 Who, after
all, could argue against transparency?

As John Donne noted in his poetic appeal for constancy and truth (in love if not in
political decision-making), ‘poor heretics … there be’.2 This chapter does not purport
to be heretical. However, it argues that this easy embrace of transparency evades
difficult questions and fails to consider the tensions it conceals. Transparency is
certainly a term with great rhetorical power. It was declared one of the ‘top words’ of
the 21st century by the Global Language Monitor.3 Yet rhetorical consensus regarding
transparency’s value is insufficient. There is risk that too cavalier an attitude to the
value of transparency could result in costly and elaborate solutions without attention to
the goals these measures are intended to achieve in practice. In fact, in practical terms,
transparency is rarely argued for as a legal principle and nearly all transparency
regimes have explicit exceptions.4 Transparency is never transparency of everything.5

Indeed, transparency of everything would arguably not be transparency; information
overload is instead a device through which to obscure knowledge and understanding.
Certainly, transparency does not always improve the efficiency and effectiveness of
decision-making or decision outcomes. The work of the International Committee of the
Red Cross, juries, judges, executive Cabinet meetings, peace negotiations and hiring
committees all rely on a degree of secrecy to achieve their aims successfully.

So, when turning to the question of transparency of Security Council sanctions
decision-making, I do not start from the position that there is a ‘right’ to transparency.

1 Andrea Bianchi, ‘On Power and Illusion: The Concept of Transparency in International
Law’ in Andrea Bianchi and Anne Peters (eds), Transparency in International Law (CUP 2013)
2.

2 John Donne, ‘The Indifferent’ in John Donne: Collected Poetry (Penguin 2012).
3 Global Language Monitor, <http://www.languagemonitor.com/word-of-the-year/top-

words-for-the-first-15-years-of-the-21st-century-the-trends-they-portend/>.
4 Elizabeth Fisher, ‘Transparency and Administrative Law: A Critical Evaluation’ (2010)

63(1) Current Legal Problems 272, 281.
5 ibid.
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In a previous paper on the topic, I set myself the task of establishing in customary
international law or as a general principle a right of access to information in
international law.6 I failed. There is no such recognized legal right. Equally, economic
arguments to ‘ownership’ of information produced using public funds raised by Joseph
Stiglitz in the domestic governmental context do not easily translate to an international
legal institution where the link between the relevant information and taxpayer dollars is
more tenuous.7

The primary aim of this chapter is to ask a question to which we have so far
presumed an answer: why do we need transparency in the Security Council sanctions
context? The answer cannot be simply that it is an ‘unconditional virtue’.8 This is
neither persuasive for those resisting calls for greater transparency, nor helpful to us in
determining the scope of the principle and its limits. It is often assumed that
information, once set free, will produce an informed, engaged public that will hold
public officials accountable.9 Yet, the principle of transparency is not as easy to sustain,
either in theory or practice, as it first might seem. Publicity is necessary to justify
policy, but secrecy may also be necessary to effect some policies.10 In this chapter, I set
the foundations for a value-based theory of transparency for Security Council sanctions
decision-making. It is only when we understand ‘why’ transparency is needed in this
context that we can adequately answer other questions (the ‘who’, ‘what’, ‘when’,
‘how’ questions).

2. THE ‘WHY’ OF TRANSPARENCY

Transparency has been described as an ‘indicator of legitimacy’.11 Professor Elizabeth
Fisher has defined it as ‘the decision to make publicly visible, or provide public access
to, the resources on which an exercise of public power may be based’.12 This definition
recognizes that transparency is not so much about individual access to information as
about public access. In this way, it should be distinguished from due process.13

Transparency is not so much about fairness to individuals directly affected by the
decision-making process, but about power and the role that access to information can
play in legitimizing exercise of that power.

6 Devika Hovell, ‘The Deliberative Deficit: Transparency, Access to Information and UN
Sanctions’ in Jeremy Farrall and Kim Rubenstein (eds), Sanctions, Accountability and Govern-
ance in a Globalised World (CUP 2009).

7 Joseph E Stiglitz, ‘On Liberty, the Right to Know and Public Discourse: the Role of
Transparency in Public Life’ (Oxford Amnesty Lecture, 27 January 1999).

8 Bianchi (n 1) 2.
9 Mark Fenster, ‘The Opacity of Transparency’ (2006) 91 Iowa Law Review 885, 885.

10 Amy Gutmann and Dennis Thompson, Democracy and Disagreement (Harvard Univer-
sity Press 1996) 101.

11 Alan Boyle and Kasey McCall Smith, ‘Transparency in International Law-making’ in
Bianchi and Peters (n 1).

12 Fisher (n 4) 274.
13 For discussion of due process in the sanctions context, see Devika Hovell, ‘Due Process

in the United Nations’ (2016) 110(1) AJIL 1.
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Kant famously invoked publicity (a close relative of transparency) as a legitimacy
test. In the second appendix to his essay ‘Perpetual Peace’, Kant proposed the
following ‘transcendental formula of public law’: ‘All actions relating to the right of
other human beings are wrong if their maxim is incompatible with publicity.’ In this
formula, Kant links the concept of justice with the approval of the public by means of
a categorical test.14 In doing so, Kant focuses on the ‘maxim’ underlying decision-
making, directing attention away from political actions themselves to the reasons for
those actions. The concern is with justification, and specifically as to whether that
justification can withstand publicity. As Kant goes on to explain,

[a] maxim which I cannot divulge without defeating my own purpose must be kept secret if
it is to succeed; and, if I cannot publicly avow it without inevitably exciting universal
opposition to my project, the necessary and universal opposition which can be foreseen a
priori is due only to the injustice with which the maxim threatens everyone.15

In his qualified defence of the principle, David Luban highlights the notion of
self-frustration, reformulating the principle to render more explicit the link between
publicity and legitimacy: ‘All actions relating to the right of other human beings are
wrong if publicizing their maxim would lead to self-frustration by undercutting the
legitimacy of the public institutions authorizing those actions.’16 Of course, Kant’s test
is ultimately a hypothetical one: an ‘experiment in pure reason’.17 The publicity
principle merely invites those engaged in public decision-making to ask, ‘could I still
get away with this if my reason for doing so became publicly known?’18 Kant’s
argument is not that every political action should be made public. Indeed Kant actually
permits extreme degrees of secrecy and suppression in politics. David Luban describes
the test as a ‘plea directed toward decision-makers’, more useful as a principle of
first-person deliberation by decision-makers than as a principle of third-person evalu-
ation by observers.19

In this chapter, I am interested in whether the publicity principle is useful, not merely
as a principle of political morality, but also as a principle of institutional design. The
focus on public justification and legitimacy invites a connection with deliberative
democracy theory. It is a connection that deliberative democracy theorists themselves
acknowledge. As Simone Chambers recognizes, ‘[a]ll theories of deliberative democ-
racy contain something that could be called a publicity principle’.20 The principle has

14 Kevin R Davis, ‘Kantian “Publicity” and Political Justice’ (1991) 8(4) History of
Philosophy Quarterly 409.

15 Immanuel Kant, Perpetual Peace (Penguin Books 2009) 62.
16 David Luban, ‘The Publicity Principle’ in Robert E Goodin (ed), Theory of Institutional

Design (CUP 1996) 192.
17 ibid 156.
18 ibid.
19 ibid 168.
20 Simone Chambers, ‘Behind Closed Doors: Publicity, Secrecy, and the Quality of

Deliberation’ (2004) 12(4) The Journal of Political Philosophy 389, 390.
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many forms but ‘almost always involves a claim about the salutary effects of going
public with the reasons backing up a policy, proposal or claim’.21

The basic principle is that, in a deliberative democracy, the principle of publicity
requires that public authorities adopt only those policies for which officials give public
justifications.22 However, the basic principle also admits of qualifications. As Gutmann
and Thompson recognize, ‘[p]ublicity is necessary to justify policy, but secrecy may
also be necessary to effect some policies’.23 Luban argues that the key to reconciling
secrecy with the publicity principle lies in realizing that the publicity principle can be
used to test ‘second-order’ as well as ‘first-order’ justifications.24 In this, he means that
if the reason for keeping a policy secret can itself be justified in a public manner, then
the second-order policy of keeping the first-order policy secret is fully compatible with
the publicity principle. Publicity about secrecy, appropriately arranged, is the only form
in which the deliberative perspective accepts the necessity of secrets.25

This ‘deliberative democracy’ reformulation of the publicity principle, providing a
mechanism through which to balance publicity and secrecy in the interests of
legitimacy, offers the makings of a workable test for transparency in public decision-
making. The test has three limbs:

1. Decisions of public authorities will be justified where they are made in the
exercise of legitimate authority.

2. A public institution should publicize sufficient information to enable the public to
understand whether such justifications can be reconciled with the institution’s
legitimate authority.

3. An institution may decline to publicize justifications where this refusal can itself
be justified in the exercise of legitimate authority.

2.1 Legitimacy, the Publicity Principle and the UN Security Council

In this chapter, I work to ascertain whether the publicity principle provides the
foundations for a workable test for transparency in the Security Council sanctions
context. The link between legitimacy and transparency is a useful one in the Security
Council setting where legitimacy has a far more persuasive appeal than law. The UN
Security Council is not a government. However, it is like governments in that it issues
rules and publicly attaches significant consequences to compliance or failure to comply
with them – and claims the authority to do so.26 It is therefore important that the

21 ibid 390. See Joshua Cohen, ‘Deliberation and Democratic Legitimacy’ in James Bohman
and William Rehg (eds), Deliberative Democracy (MIT Press 1997) 76–77; Seyla Benhabib,
‘Toward a Deliberative Model of Democratic Legitimacy’ in Democracy and Difference
(Princeton University Press 1996) 72; Gutmann and Thompson (n 10) 100–101; Jon Elster, ‘The
Market and the Forum: Three Varieties of Political Theory’ in Bohman and Rehg (n 21) 12.

22 Gutmann and Thompson (n 10) 101.
23 ibid.
24 Luban (n 16) 189.
25 Gutmann and Thompson (n 10) 105.
26 Allen Buchanan and Robert Keohane, ‘The Legitimacy of Global Governance Insti-

tutions’ (2006) 20(4) Ethics and International Affairs 405, 406.
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Council is not only legitimate, but is perceived to be legitimate. The Council has
displayed a growing recognition of the need to incorporate the rule of law, though as a
matter of policy rather than law.27 As demonstrated by Security Council debates in the
sanctions context, the primary motivation of Council members in introducing proced-
ural limitations has been to enhance implementation of its decisions and therefore the
Council’s effectiveness.28 The Council seems keenly aware of the limits of formalist
legal provisions such as Article 25 and 103 in shoring up its authority. In contemporary
international society, it is aware that it must incorporate far more robust and inclusive
mechanisms than Member State ratification of the UN Charter to fulfil its goals.29

The link between legitimacy and transparency explains why transparency has what
Anne Peters describes as ‘transformative potential’ in the international setting.30 If
Security Council members are persuaded that greater transparency will enhance the
legitimacy of decision-making, they are far more likely to push for reform than they
would be on the basis of a formalist argument that such principles are ‘legally binding’.
A common critique against international institutions is that they take power away from
elected legislators, locating it instead in unaccountable institutions whose decisions are
insulated from open public scrutiny.31 As Buchanan and Keohane note in their seminal
account of legitimacy for global governance institutions, this critique matters because,
in a democratic era, multilateral institutions will only thrive if they are viewed as
legitimate by democratic publics. An institution’s ability to perform its functions may
depend on whether those to whom it addresses its rules regard them as binding and
whether others within the institution’s domain of operation support, or at least do not
interfere with, its functioning.32 This has had practical repercussions for the Security
Council sanctions framework. Non-State actors, including banks, airlines and other
representatives of private industry, have the capacity to undermine the effectiveness of
the sanctions regime if they facilitate offers of employment, educational or travel
opportunities, decline to freeze funds or actively contribute funds to those on sanctions
blacklists.

In terms very similar to the publicity principle proposed above, Buchanan and
Keohane explain why transparency is an ‘obvious [requirement] for the legitimacy of
global governance institutions’.33 Consistently with the first limb described above,
Buchanan and Keohane note, first, that institutional actors must offer public justifica-
tions of controversial and consequential institutional policies. The availability of
accurate information is not enough. Rather, secondly, potential critics must be placed in
a position to determine whether the public justifications are cogent, whether they are
consistent with the current terms of accountability and whether, if taken seriously, these
justifications call for revision of the current terms of responsibility. That is, consistently

27 Security Council Report, Cross-Cutting Report on the Rule of Law (2011) 41.
28 See, for example, ‘Debate on Security Council Working Methods’, 7285th meeting of

Security Council (23 October 2014) UN Doc S/PV.7285 (in particular contributions by Ms
Kimberly Prost, Australia, Chile, Russia, and Nigeria).

29 Buchanan and Keohane (n 26) 418.
30 Anne Peters, ‘Towards Transparency as a Global Norm’ in Bianchi and Peters (n 1) 605.
31 Boyle and McCall Smith (n 11).
32 Buchanan and Keohane (n 26) 408.
33 Buchanan and Keohane (n 26).
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with the second limb above, sufficient information must be provided to enable both
accountability holders and those who may contest the terms of accountability to
understand whether the public justifications can be reconciled with the institution’s
legitimate authority. Buchanan and Keohane do not go so far as to develop the third
limb, namely, conditions in which it is appropriate to withhold information. However,
they note that, under some circumstances, transparency can have malign effects and
conflicts between transparency and efficiency may be severe. Their overarching
position is that ‘[i]f an institution persistently fails to cooperate in making available to
outsiders the information that would be needed to determine whether [legitimacy
criteria] are satisfied, that by itself creates a presumption that it is illegitimate’.34

However, they characterize this as a ‘strong but rebuttable presumption’, without going
into detail as to the conditions under which the presumption can be rebutted.35

The link between transparency and legitimacy has accordingly been established in
influential literature. There is broad support for the pillars of the publicity principle as
I have formulated it above. Frustratingly, in the Security Council context, this begs far
more difficult questions than it answers. In referring to the ‘legitimacy’ of public
institutions, Luban clarifies that he means the term to refer to ‘the institution’s capacity
to garner empirical support based on its constituents’ moral commitment to it’.36 The
publicity principle assumes a connection between a public institution and a constitu-
ency or ‘public’ with which it interacts and which ensures its effectiveness. The
assumption is that the institution’s authority is in some way dependent on respect
within the community it supports and which, in turn, supports it. None of these
elements is straightforward to identify in the Security Council context. Is the Security
Council a ‘public institution’? If so, what are the parameters of the public it serves?
Does this public provide the Security Council with the source of its authority? If not,
what do we understand the ‘legitimate authority’ of the Security Council to be?

Ultimately, the load-bearing question of the foundations of UN Security Council
authority has no easy answer. My contention is that the development of a transparency
framework for the Security Council framework is heavily reliant on a greater
understanding of the source of the Council’s authority. As my task is to write a chapter
on transparency in the sanctions context rather than a treatise on the foundations of
Security Council authority, it follows that – in this chapter – the cart will be positioned
some way before the horse. In this chapter I merely sketch out, in the following section,
my understanding of the source of Security Council authority. I do this knowing that, in
time, I will need to justify the position I have taken in greater depth.

34 ibid 429.
35 ibid 431.
36 Luban (n 16) 192.

Glasnost in the Security Council 199



2.2 Understanding Security Council Authority

Understanding authority involves answers to two questions: what is authority and when
is it legitimate?37 Authority, at least in its de facto sense, can be described as ‘a relation
between the one who commands and the one who obeys’.38 It is a relation of power
distinct from coercion, rational persuasion and instrumental calculations of costs and
benefits. Indeed, as Ian Hurd remarks, ‘[t]o either coerce or to reason with a
subordinate should be taken as signs of the absence of authority’.39 The other crucial
element is that the hierarchical relation is recognized as legitimate. Here, my concern is
not merely with de facto authority, but rather with authority in a normative sense: ‘the
normative power to change another’s normative relations’.40 The distinction between de
facto and legitimate authority is critical. As Nicole Roughan explains:

If legitimate authority is authority that carries whatever normative weight is given to it by a
justificatory theory, and de facto authority describes a factual situation without any direct
normative consequences, then to get to the normative, one has to add a justificatory story that
gives value to the fact of an authority’s existence.41

It is therefore the justification of the Security Council’s authority that is crucial. ‘Public
authority must be justifiable to those over whom it is exercised.’42 The justificatory task
lies in specifying the conditions upon which legitimate authority depends. It is a task,
of course, that characterizes the key point of dispute between authority theorists. The
classic understanding of authority draws on the work of Joseph Raz. According to
Raz’s ‘Normal Justification Thesis’, an authority is legitimate when the subject is
likely better off ‘if he accepts the directives of the alleged authority as authoritatively
binding … , rather than by trying to follow the reasons which apply to him directly’.43

The ultimate aim authority must serve is to promote the subject’s conformity to reason.
Authority is consistent with autonomy as it provides the service of mediating between
people and the reasons that apply to them. Yet it also involves the ‘surrender of private
judgment’: in Freidman’s analysis, ‘[t]o defer to authority … is to refrain from insisting
on a personal examination and acceptance of the thing one is being asked to do (or to
believe) as a necessary condition of doing it (or believing it)’.44 The standard does not
give licence to individuals to fulfil their subjectively-given preferences and goals, but is

37 Nicole Roughan, Authorities (OUP 2013) 20; Ian Hurd, ‘Theories and Tests of Inter-
national Authority’ in Bruce Cronin and Ian Hurd (eds), The UN Security Council and the
Politics of International Authority (Routledge 2008) 24.

38 Hannah Arendt, Between Past and Future (Penguin 1997) 93.
39 Hurd (n 37) 25.
40 Scott Shapiro, ‘Authority’ in Scott Shapiro and Jules Coleman (eds), Oxford Handbook of

Jurisprudence and Philosophy of Law (OUP 2002) 398.
41 Roughan (n 37) 30.
42 ibid 34.
43 Joseph Raz, The Morality of Freedom (Clarendon Press 1986) 53–57.
44 Richard B Friedman, ‘On the Concept of Authority in Political Philosophy’ in Joseph Raz

(ed), Authority (New York University Press 1990) 67.
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concerned with what the subjects’ goals should be.45 It is also a standard that might
differ in application between subjects, given cognitive, volitional or other differences
among them.46 In this sense, authority can be seen to have a coordinating function,
making one course of action – among many alternatives – salient.47 If the authority is
legitimate, the subject is under an obligation to try to act as the authority demands, and
this obligation applies even if the authority is mistaken on that particular matter, so
long as it is generally successful at helping the subject conform to reason.48

In this sense, the normative force of authority is ‘content-independent’. There is
broad agreement in the authority literature that directives from a legitimate authority
have obligatory force because they come from the authority, not because of their
particular content. Yet the question of content is not entirely irrelevant. Instead, the
justificatory story appears to have two threads. Authority theory discusses (and gives
different emphasis to) relational or sociological justifications (that is justifications
reflexive to the subjects of authority) and rational or normative justifications (that is
justifications reflexive to reasons). We see the interplay between these justificatory
threads in Raz’s dismissal of consent accounts of authority. Raz concludes that consent
(a relational justification) can be a way of reinforcing the legitimacy of a government
that is already justified, but cannot confer legitimacy upon one that is not. Consent
plays a supplementary role in justification, however ‘is binding only if there are good
reasons to enable people to subject themselves to political authorities by their consent’
(rational justification).49 Any model of authority for the Security Council setting will
need to ascertain how to weave relational and rational threads together. Yet there is a
further complicating factor relevant to the Security Council setting. The special role of
the P5 in Security Council decision-making and effectiveness is a factor that cannot be
ignored in the development of a theory of authority applicable to the Security Council.
On this basis, I offer three preliminary justifications for Security Council authority:
(a) the purposive justification; (b) the polity justification; and (c) the princely
justification. All three must be satisfied to establish the legitimate authority of the
Security Council.

45 John Tasioulas, ‘The Legitimacy of International Law’ in Samantha Besson and John
Tasioulas (eds), The Philosophy of International Law (OUP 2010) 14.

46 John Tasioulas, ‘Human Rights, Legitimacy and International Law’ (2013) 58(1) The
American Journal of Jurisprudence 1, 15.

47 George Letsas, ‘The ECHR as a Living Instrument: Its Meaning and Legitimacy’ in Geir
Ulfstein, Andreas Follesdal and Birgit Peters (eds), Constituting Europe: The European Court of
Human Rights in a National, European and Global Context (CUP 2013) 121. The coordinating
role of authority is developed by Jeremy Waldron, Law and Disagreement (Clarendon Press
1998).

48 Joseph Raz, The Authority of Law (2nd edn, OUP 2009) 18, described in Roughan (n 37)
24.

49 Raz, The Morality of Freedom (n 43) 89. In Joseph Raz, Between Authority and
Interpretation: On the Theory of Law and Practical Reason (OUP 2009) 159–162, Raz
concludes that, as consent binds us only when there is reason for us to do so, it is reason, not
consent, which provides the key justification for authority. See Roughan (n 37) 32–33.
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2.2.1 The purposive justification: reflexivity to reason
The traditional account of the legitimacy of international institutions was connected to
fulfilment of functions or ‘purpose’. Modern international law was self-consciously
functionalist in its attitude to international authority for much of the 20th century.50

International institutions were long recognized as the agents of States – ‘loose
associations for occasional specific joint action’ – whose legitimacy was ultimately
measured according to whether they were satisfactorily executing, and operating within
the scope of the functions they were established to perform with State consent.51

The Security Council’s purpose is denoted in Article 24 of the UN Charter, vesting
the Council with ‘primary responsibility for the maintenance of international peace and
security’. According to a purposive justification, its authority is therefore contingent on
the existence of a common interest in the maintenance of international peace and
security, and the extent to which its decisions are adequately connected to achievement
of this purpose. The Security Council has certainly flexed its muscle to break free of
the strict terms of the Charter text, expanding its authority over the years to include
nation-building, peace-keeping, war crimes prosecution, safe zones, humanitarian
intervention and even ‘legislation’ through the passage of generally applicable resolu-
tions such as Resolution 1373 on terrorist-financing and Resolution 1540 on nuclear
non-proliferation.52 Alluding to an increasing tendency on the part of international
organizations such as the Council to stretch at the restraints of their establishing
instruments, Professor Alvarez has described international organizations as akin to
Mary Shelley’s Frankenstein, established to fulfil certain functions, though gradually
developing a powerful and uncontrollable force beyond the vision of their architects.53

The broad parameters of the Charter text, and lack of certainty regarding its limits,
has led Bart Szewczyk to conclude that ‘the primary problem of the Council … is not
insufficient resources or inadequate representativeness, but lack of agreement as to its
purpose’.54 Indeed, debates about the meaning of a commitment to maintaining peace
and protecting life have haunted international law over the past six decades.55 In the
absence of wider understanding of the Council’s purpose, the purposive justification is
inadequate in and of itself to legitimize the authority of international institutions such
as the Security Council. Cohen compared functionalism in law to functionalist
architecture, which is ‘likewise a repudiation of outworn symbols and functionless
forms that have no meaning – hollow marble pillars that do not support, fake buttresses,
and false fronts’.56 Drawing on Cohen’s work, Orford notes that, just as positivism left
the law homeless in Weimar Germany, so functionalism has left international law

50 Anne Orford, International Authority and the Responsibility to Protect (CUP 2011) 196.
51 David Mitrany, ‘The Functional Approach to World Organization’ (1948) 24 Inter-

national Affairs 350, 351.
52 Bruce Cronin, ‘International Consensus and the Changing Legal Authority of the UN

Security Council’ in Cronin and Hurd (n 37) 64.
53 José E Alvarez, International Organizations as Law-makers (OUP 2006) 585.
54 Bart MJ Szewczyk, ‘Variable Multipolarity and UN Security Council Reform’ (2012)

53(2) Harvard International Law Journal 450, 451.
55 Orford (n 50) 135.
56 Felix S Cohen, ‘Transcendental Nonsense and the Functional Approach’ (1935) 35 (6)

Columbia Law Review 809, 822–823.
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‘subjectless and thus homeless’.57 The expansion of the executive function of the
Security Council ignores the question of who is the proper subject or agent of the
Council’s authority, with inadequate attention paid to the ongoing work involved in
legitimating or delegitimating the ‘transformation of power into authority of different
kinds’.58

Here, we can draw a connection to Buchanan and Keohane’s work on the legitimacy
of global governance international institutions. Buchanan and Keohane recognize that
‘an institution should be presumed to be illegitimate if its practices or procedures
predictably undermine the pursuit of the very goals in terms of which it justifies its
existence’.59 They critique a ‘narrow’ form of accountability in the global governance
context, recognizing that, outside the context of the democratic State, the process of
holding decision-makers to account entails within it a process of debating what the
standards should be.60 In the global governance context, the ‘purposive’ justification is
not immaterial, but is inextricably tied to a need to demonstrate adequate participation
in the process of determining what those purposes are. In this respect, international law
is not a science. The ‘shared values’ and ‘common interests’ of the international
community are subject to continual rethinking and reinvention. A clearer understanding
of the purpose(s) legitimizing the exercise of an institution’s authority can only be
gleaned through a degree of reflexivity to the public on whose behalf the relevant
institution performs its functions.

2.2.2 The polity justification: reflexivity to public
Traditional accounts of legitimate authority typically focus on consent. The basic
argument – that authority is legitimate only if consented to by its subjects –
underscores classical accounts from Hobbes, Rousseau and Locke through to con-
temporary variants such as Simmons and Estlund.61 It might be considered that this
consent-based justification translates neatly to the international domain. Under the
prevailing theory of international law – legal positivism – consent-based theory is the
standard account of international law’s authority. The binding authority of international
law is grounded in the acceptance of that authority by States. Once it can be shown that
a State has consented to international law, international law enjoys a legal claim to
authority over States.62 Başak Çali is the latest scholar to provide a detailed and
nuanced defence of the standard account as a ‘viable practical route for international
law to make authority claims over State officials’.63

Translated to the Security Council context, the ‘State consent’ model of legitimate
authority prescribes that States are obligated to follow the authority of the Council
because they consented to its dictates by signing the UN Charter.64 The combined

57 Orford (n 50) 195.
58 ibid 211.
59 Buchanan and Keohane (n 26) 423.
60 ibid 427.
61 Roughan (n 37) 32.
62 Louis Henkin, International Law: Politics and Values (Martinus Nijhoff 1995); Anthony

Arend, Legal Rules and International Society (OUP 1999).
63 Başak Çali, The Authority of International Law (OUP 2015).
64 Cronin (n 52).
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effect of Article 25 and Article 103 is that States agree to comply with Security Council
decisions, even where these conflict with other legal obligations. Yet, as recent history
shows (including in the Security Council sanctions context), this formal source of
authority is inadequate in and of itself to engender compliance with sanctions
decision-making. As Samantha Besson has noted, the State consent model is at most a
residual source of authority in situations where States are both authors and subjects of
international norms.65 The problem is that, in the sanctions setting, the Security Council
is becoming increasingly reliant on non-State actors for co-operation, implementation
and enforcement of its decision-making. If these actors feel sidelined or are otherwise
dissatisfied with Security Council decision-making, they may seek to undermine the
Council’s decisions.66 Indeed, experience has shown that, even where States have
formally complied with sanctions measures, elements of civil society have engaged in
deliberate violations of sanctions decision-making where they do not agree with the
Council’s decision to list certain individuals.67

This ‘State consent’ theory is increasingly recognized as a diminished source of
authority in the international setting. Allan Buchanan gives three reasons for rejecting
the view that State consent is sufficient to explain the legitimacy of international law.68

First, he notes the disparity of power among States in international society where
weaker States may face pressures undermining the voluntariness of their consent.
Secondly, many States are not themselves democratic such that State consent cannot
always be said to reflect the will of the people they represent. Third, in the case of
global governance institutions, the mere fact a State consented to the establishment of
the institution and has not withdrawn that consent is too remote to render legitimate the
directives they issue. In the Security Council setting, each of these reasons is amplified.
Security Council decisions are made by 15 Member States, with 10 of these States held
hostage to the ever-present risk of veto by the permanent members. State consent is not
the foundation of Security Council authority and was never intended to be. Indeed, the
notion of consent as a proxy for legitimacy flies in the face of the declared intentions of
the drafters of the Charter, who ‘explicitly rejected the notion that the Security Council
should be representative, democratic, or equitable’.69 Over the years since its establish-
ment, the Council has expanded its authority beyond the terms of the UN Charter. At

65 Samantha Besson, ‘Institutionalising Global Demoi-cracy’ in Lukas H Meyer (ed),
Legitimacy, Justice and Public International Law (CUP 2009).

66 Michael Zürn, ‘Global Governance and Legitimacy Problems’ (2004) 39 Government and
Opposition 260, 283–284.

67 See Per Cramér, ‘Recent Swedish Experiences with Targeted UN Sanctions: The Erosion
of Trust in the Security Council’ in Erika de Wet and André Nollkaemper (eds), Review of the
Security Council by Member States (Intersentia 2003); Serge Schmemann, ‘A Nation Chal-
lenged: Sanctions and Fallout’, New York Times (New York, 26 January 2002); ‘A Nation
Challenged: In Bush’s Words: Attack on “2 terrorist-supporting financial networks”’, The New
York Times (New York, 8 November 2001); P Koring, ‘Federal lawyers argue they have no
obligation to bring Abdelrazik home’, Globe and Mail (8 May 2009).

68 Allan Buchanan, ‘The Legitimacy of International Law’ in Besson and Tasioulas (n 45).
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the 1992 Earth Summit meeting, UN Member States recognized that ‘absence of war
and military sources of instability in the economic, social, humanitarian and ecological
fields have become threats to international peace and security’.70 In the Reparations
case, the International Court of Justice approved a gradual and implied extension of
powers, recognizing that ‘under international law, the Organization must be deemed to
have those powers, which, though not expressly provided for in the Charter, are
conferred on it by necessary implication as being essential to the performance of its
duties’.71

In the Security Council setting, the relational justification is far more complex than
the initial act of State consent to the UN Charter. In measuring the authority of global
governance institutions, the significance of a one-off act of ratification should not be
exaggerated in a rapidly changing and complex political community. That is not to say,
by extreme contrast, that the State consent model should give way to some form of
global democracy. As Weiler rightly and emphatically recognizes, a vision of global
democracy is ‘normatively ludicrous’ and quite clearly unrealistic.72 There is broad
agreement that ‘the social and political conditions for democracy are not met at the
global level and there is no reason to think that they will be in the foreseeable future’.73

Returning to a Razian interpretation of authority, what is key is that relevant social
actors consider that the broader purpose of the maintenance of peace and security is
better achieved if they follow Security Council directives as authoritatively binding
rather than their own subjective reasons for action. If the Council wishes to enhance its
legitimacy, it must justify its directives to relevant social actors (which, at least in the
sanctions context, involves both State and non-State actors) in terms that demonstrate
the effectiveness of Security Council directives in achieving accepted aims. In turn, as
Buchanan and Keohane recognize, the scope of accepted aims can only be gleaned
through ongoing, principled, factually informed deliberation about these ‘terms’ of
accountability. In the disaggregated and unsettled parameters of the international
community, broad participation by relevant social actors can act as ‘a source of
knowledge, a vehicle of communication, and a foundation for consent’ and social
pressure can act as an opportunity for self-correction.74 The legitimacy of international

70 Note by the President of the Security Council (31 January 1992), UN Doc S/23500
para 11.

71 Reparations for injuries suffered in the service of the United Nations, Advisory Opinion,
ICJ Reports 1949 174, 182.

72 Joseph Weiler, ‘The Geology of International Law – Governance, Democracy and
Legitimacy’ (2004) 64 Zeitschrift für ausländisches öffentliches Recht und Völkerrecht 547, 561.
See also Oscar Schachter, ‘The Crisis of Legitimation in the United Nations’ (1981) 50 Nordisk
Tidsskrift International Ret 3, 18.

73 Buchanan and Keohane (n 26) 416.
74 This relies on theories of law such as Nonet and Selznick’s responsive law, Brunee and

Toope’s ‘interactional theory’ of international legal obligation and Johnstone’s ‘deliberative’
model, each complex theories at the heart of which is the recognition that influential norms will
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legal authority does not depend merely on a formal act of consent to a hierarchy
between law-givers and subjects, but on ‘reciprocity’ between all participants in the
enterprise which can only exist through a process of ongoing and renewable collabor-
ation between relevant social actors. The idea is that consent theory should give way to
consensus theory, with the aim being to ensure decision-making by international
institutions is attended by ‘collective international consensus’.75

Even for positivist international lawyers, the broadening of the notion of consent in
these circumstances is not as radical an adjustment as it might sound. The rules of
treaty interpretation codified in the Vienna Convention on the Law of Treaties
themselves acknowledge the limits of initial ratification in sealing the scope of consent,
recognizing ‘subsequent agreements between the parties’, ‘subsequent practice’ and
developing rules of international law as among the factors to be taken into account in
interpreting treaty provisions. While acknowledging that legitimacy is a ‘daunting term
for the positivist lawyer’, Antonios Tzanakopoulos acknowledges that transparency
cannot simply be traced back to some traditional source of international law, but is an
‘ancillary’ right necessary in order to enable States to exercise their right of control
over the legality of Council action. He nevertheless links it back to the Council’s
legitimacy or effectiveness, recognizing that it is not positive legal obligation but ‘the
fear of disobedience (predominantly as non-implementation) or non-cooperation (when
it can impose no obligation) that forces the Security Council to concede to demands for
(some) transparency’.76

2.2.3 The princely justification: reflexivity to power
In the Security Council setting, relational and rational accounts are insufficient to
describe the foundation of the Council’s legitimate authority. In describing the
legitimate authority of the Security Council, it would be an error to presume that it is
necessary to exclude or override the power dynamic. As Ian Hurd has recognized, ‘[f]ar
from replacing power politics, the legitimation of the Council changes the context of
power politics by institutionalizing it’.77 Historically, the Security Council was estab-
lished to achieve ‘the co-option of overwhelming power’, not as an internationalized
public authority.78 The choice facing the drafters of the UN Charter in 1945 has been
described as a true Hobbesian dilemma,79 presenting a choice between two unsavoury
options of maximizing freedom and equality of States (risking potential anarchy), or
concentrating power in the hands of a single authority (risking tyranny). The compro-
mise was to develop what Gerry Simpson describes as a ‘legalized hegemony’ merging
sovereign equality with the establishment of the P5 framework within the UN Security
Council. This structure established ‘the existence within an international society of

75 Cronin (n 52) 77.
76 Antonios Tzanakopoulos, ‘Transparency in the Security Council’ in Bianchi and Peters

(n 1) 386–387.
77 Hurd, After Anarchy (n 69) 132–33.
78 Martti Koskenniemi, ‘The Police in the Temple. Order, Justice and the UN: A Dialectical

View’ (1995) 6 EJIL 325, 338.
79 Robert Keohane, ‘Hobbes’s Dilemma and Institutional Change in World Politics’ in

Hans-henrik Holm and Georg Sorensen (eds), Whose World Order? Uneven Globalization and
the End of the Cold War (Westview Press 1995) 165–187.
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States whose superior status was recognised by minor powers as a political fact’.80

Recognition of a veto power for the permanent members ensured that the ideals
underlying the UN Charter were closely tethered to power and the need to ensure a
loose concert between the most powerful States. As the New York Times reported at the
time of the San Francisco Conference, ‘most countries reluctantly accepted the idea of
a virtual world dictatorship by the Great Powers’.81

In the end, the Council fell short of Roosevelt’s plan for a Great Power dominion. At
the San Francisco Conference, the medium and smaller powers were critical of such a
privileged status for the Great Powers. Indeed, in the course of the Charter negotiations,
responsibility for the maintenance of peace and security shifted back and forth from the
executive to the plenary organ until it was finally agreed to vest primary responsibility
in the Security Council.82 Despite this, within a few years, when the distribution of
powers between the Security Council and General Assembly (GA) proved inoperative,
the GA began in practice to take on the leading role within the UN with respect to the
maintenance of international peace and security, a position that was given at least
non-binding acknowledgement in the Uniting for Peace resolution.83 The terms of
Article 24 reflect that the vesting of primary responsibility for the maintenance of
peace and security was as much a trade-off between representation and efficacy ‘[i]n
order to ensure prompt and effective action by the United Nations’. It is further made
clear that the members are in agreement that the Council, in carrying out its duties,
‘acts on their behalf’. From this, we may infer that the Security Council is more than a
mere agent of the permanent members.84

Nevertheless, respect for the legalized hegemony remains fundamental to the
Council’s operation. The special position of the permanent members, including their
entitlement to the veto, was integral to the very bargain that made possible the creation
of the UN in the first place.85 It has been recognized that, within the Security Council
framework, hegemony is a ‘mutually recognized and legitimate authority relation-
ship’.86 Keohane and Nye describe it as a relationship of complex interdependence,
noting that ‘[w]hen the hegemonial power does not seek to conquer other States, but

80 Gerry Simpson, Great Powers and Outlaw States: Unequal Sovereigns in the Inter-
national Legal Order (CUP 2004) 68.

81 Russell Porter, ‘Small Countries Gain Wider Role’, New York Times (New York, 7 May
1945) 10, quoted in David L Bosco, Five to Rule Them All: The UN Security Council and the
Making of the Modern World (OUP 2009) 37.

82 Bruno Simma, Daniel-Erasmus Khan, Georg Nolte, and Andreas Paulus (eds), The
Charter of the United Nations: A Commentary (3rd edn, OUP 2012) 445.

83 UNGA Res 377 (V) (3 November 1950).
84 Repertoire of the Practice of the Security Council, Supplement 1952–55 UN Doc
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The United Nations Security Council and War (OUP 2008) 136. See also Nico Krisch,
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merely protect its favored position, other States may benefit as well’.87 While it is true
that the Council has immense potential power, this power is conditional: ‘[t]he Council
cannot enforce its own resolutions, and is to that extent designed to be dependent upon
the great powers within it’.88 When the P5 fall out, they generate ‘a mutually
reinforcing legitimacy crisis’ of UN authority.89 A continuing aim of the Council
framework is therefore to harness the power of the permanent members to a multilateral
framework, without limiting this power to the extent any permanent member steps
outside its framework.90 At the same time, even the strongest powers benefit from the
authority that the Council confers, as well as from the ‘risk- and burden-sharing’ it
offers.91 If ‘dependence’ on the attitudes of permanent members becomes too overt, the
Council risks losing its own authority. The balance of legitimation is therefore a
complex and volatile process. If the delicate balance between harnessing and limiting
falls too far out of equilibrium, the Council and the permanent members both stand to
be relatively disempowered as a result.92 The ‘princely justification’ of Security
Council authority requires a balance between the power and interests of the permanent
members, where Security Council decision-making is not subservient to the interests of
the permanent members, though does not threaten their fundamental interests.

3. THE WHO, WHAT, WHEN AND HOW OF TRANSPARENCY:
TRANSPARENCY IN SECURITY COUNCIL SANCTIONS
DECISION-MAKING

Transparency is not a singular concept, but is relational and contextual. The right to
transparency is not capable of being reduced to a general principle of international law,
customary or otherwise. Instead, the scope of transparency is intricately connected in
any particular context to the legitimization of an institution’s authority. As Elizabeth
Fisher notes, there are a ‘range of substantive choices that need to be made in
developing any transparency mechanism’.93 The gradual construction of a transparency
regime for Security Council decision-making is best left to practitioners or scholars
who have studied the practical workings of the Security Council in significant detail.
While the following section does not purport in any way to resolve these choices, I
hope to demonstrate that answers to the ‘who, what, when and how’ of transparency all
follow much more clearly when they stem from a better understanding of the ‘why’ of
transparency.

87 Robert Keohane and Joseph Nye Jr, Power and Interdependence (4th edn, Pearson 2011)
37.

88 Ian Clark, Hegemony in International Society (OUP 2011) 152.
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Following the above analysis, it is possible to state, in broad terms, a publicity
principle for the Security Council context. Essentially, the Security Council should be
presumed to publicize sufficient information to enable relevant social actors to
understand that institutional acts (and omissions) were taken in the exercise of the
Council’s legitimate authority. The presumption operates in favour of maximum
disclosure. This presumption will only be rebutted where disclosure is inconsistent
with:

1. recognized purposes of the Security Council;
2. promoting shared understanding of the justifications for Security Council

decision-making among relevant social actors; or
3. the fundamental interests of the permanent members.

In this final section, I will briefly elaborate the way transparency could work in the
Security Council sanctions context.

3.1 The ‘Who’ of Transparency: Relationship to Target

Transparency is not so much about fairness to individuals directly affected by the
decision-making process, but about authority and the role that access to information
can play in legitimizing exercise of that authority. It is not so much about individual
access to information as about public access. The term implies a degree of responsive-
ness to a much larger and more diffuse public. As discussed above, the aim of publicity
is not merely needed to ensure an institution is fulfilling its purposes, but also to enable
deliberation on the potential for revisability of the institution’s goals and purposes.
Under conditions of broad transparency, it is important that information is provided not
only to those designated as accountability holders (in the Security Council context,
Member States), but also to ‘external epistemic actors’ (what Buchanan and Keohane
term ‘the transnational civil society channel of accountability’), such as non-
governmental institutions and other actors in transnational civil society.94 Anne Peters
notes that international institutions should also grant more information to democratic
parliaments, which provide important links to citizens.95 Failure to cooperate in making
available to outsiders the information that would be needed to determine whether
certain legitimacy criteria are satisfied itself creates a presumption that it is
illegitimate.96

3.2 The ‘What’ of Transparency: Relationship to Justification

Full transparency is potentially infinite. Should it include: Verbatim transcripts of
Security Council deliberations about sanctions resolutions? The names of those listed?
Their addresses? Intelligence information on the basis of which they were listed?
Details of the Ombudsperson’s salary? Recordings of conversations between the

94 Buchanan and Keohane (n 26) 428.
95 Anne Peters, ‘Towards Transparency as a Global Norm’ in Bianchi and Peters (n 1) 554.
96 Buchanan and Keohane (n 26).
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Ombudsperson and listed individuals? The favourite colours of members of the
sanctions committee?

As a starting point, it is worth recalling that what is above all relevant under the
publicity principle is the maxim or justification for institutional action. At the very
least, the Security Council must offer public justifications of the more controversial and
consequential policies. Moreover, relevant social actors must be placed in a position to
determine whether the public justifications are cogent in legitimacy terms. According to
our legitimacy criteria above, relevant actors must be able to assess whether (a) the
relevant action is pursuant to a recognized purpose of the Security Council; and (b) the
link between the action and the purpose is supported by collective international
consensus. As Buchanan and Keohane note, ‘[b]oth institutional practices and the moral
principles that shape the terms of accountability must be revisable in the light of critical
reflection and discussion’.97 Broad transparency must allow for revisability ‘not only of
the institution’s processes and structures, but even of its most fundamental goals and its
role in the pursuit of global justice’.98

Much is made in the scholarship of the fact that authority is independent of content.
Yet, as described above, it is clear that there is interplay between representativeness and
rationality of decision-making content in shoring up the legitimacy of authority. Public
understanding of the justification or reasons underlying decision-making is integral to
the legitimation of authority. One of the goals of transparency mechanisms is to
enhance the legitimacy of authority by encouraging the ‘right’ form of reason, that is,
public reason that is both rational (linked to purposive justification) and representative
(linked to polity justification). The idea is that having to defend one’s policy reasons in
public leans one towards using public reason, creating ‘the necessity to articulate one’s
position carefully, to defend it against unexpected counter arguments, to take opposing
points of view into consideration, to reveal the steps of reasoning one has used, and to
state openly the principles to which one appeals’.99 Public reason can be contrasted
with (a) private reason, driven by self-interest; and also (b) plebiscitory reason, that is
shallow populist reason that can range ‘from mild pandering to manipulative dema-
goguery’.100 As Simone Chambers recognizes, ‘ideally what we want is a public sphere
not entirely dominated by plebiscitory reason and closed sessions not entirely domin-
ated by private reason’.101 She notes that, while sometimes publicity can have a positive
effect on deliberation by ensuring reasons are more representative, it can also have a
deleterious effect on deliberation, detracting from its rationality. James Madison said
famously that ‘no [US] Constitution would ever have been adopted by the convention if
the debates had been public’.102 Theorists such as Jon Elster and Gutmann and
Thompson have appealed to the Constitutional Convention of 1787 to illustrate the
beneficial effects of secrecy on the quality of deliberations. Elster compares the
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Constitutional Convention of Philadelphia of 1787, which deliberated in secret, and the
Assemblée Constituante in France of 1789, which deliberated in public, concluding
that: ‘Many of the debates at the Federal Convention were indeed of high quality:
remarkably free from cant and remarkably grounded in rational argument. By contrast,
the discussions of the Assemblée Constituante were heavily tainted with rhetoric,
demagoguery, and overbidding.’103

For Gutmann and Thompson, the legitimacy of the closed deliberations of the
drafters was assured through the process of State ratification, which served as ‘a form
of retrospective accountability for the process as well as for its results’.104 In this sense,
limitations on the ‘what’ of transparency can sometimes be justified through an
adjustment to the ‘when’ of transparency.

3.3 The ‘When’ of Transparency: Relationship to Time

As the example above shows, the timing of disclosure can be important in maximizing
the capacity of transparency mechanisms to enhance the legitimacy of decision-making.
Substantive choices need to be made as to when something is made transparent. On
occasion, it may be preferable to hold the deliberation process behind closed doors, so
long as the justifications for decisions reached are ultimately publicized. As a general
rule, Anne Peters notes that the trend is away from merely ‘reactive’ towards more
proactive transparency.105 Institutions tend to engage in active disclosure policies rather
than providing information upon specific request.

3.4 The ‘How’ of Transparency: Relationship to Expertise

Transparency in and of itself, in the sense of wide access to information, accomplishes
very little. Information is not a synonym for knowledge and too much information can
in fact obscure understanding creating ‘data snowing’ or ‘data smog’.106 As Sheila
Jasanoff has noted, ‘information means little to society in the absence of an active
interpretative culture’.107 Transparency must therefore be seen as part of a larger
institutional framework. Donaldson and Kingsbury note that the impact of transparency
measures depends in large part on the existence of intermediaries willing and able to
make use of the information provided.108 These may include NGOs, academics,
corporations, news media and other interested parties. By fostering productive contri-
butions to its work by other actors, they note the way in which transparency measures
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can facilitate reform and development within the institution and thereby strengthen its
epistemic authority.

4. CONCLUSION

Just as there is an intimate connection between information and power, so is there a
close relationship between transparency and legitimacy. David Kennedy recognized the
importance of broader access to information in his account that ‘[t]he distribution of
knowledge about the global order is also a constitutional issue’.109 There is a legitimacy
problem in the international order in that ‘[k]nowledge about the ways the world is
governed is not spread evenly’ but ‘clumps in the centers and spreads unevenly to the
periphery’.110 If, as I have suggested, the Security Council’s legitimate authority is
predicated on the availability of public justifications that demonstrate the representative
and purposive foundations of Council decision-making (while respecting the funda-
mental interests of the permanent members), the Council must build adequate and
appropriate transparency mechanisms into its decision-making. Incorporating trans-
parency on the basis that it is ‘a good thing’ is not sufficient. Instead, it is important to
develop a greater understanding of the idiosyncratic foundations of Security Council
authority and develop transparency mechanisms uniquely disposed to support and
enhance the effectiveness of its decision-making. The result will likely be an insti-
tutional framework that opens up Security Council decision-making to far greater
public scrutiny, but also recognizes the importance – and legitimacy – of a degree of
secrecy where necessary to achieve the Council’s ends. Where constructed with
appropriate attention to the ‘why’ of transparency, both disclosure and non-disclosure
can be justified in terms that ultimately support and enhance the legitimate authority of
the UN Security Council.

109 David Kennedy, ‘The Mystery of Global Governance’ (1996) 34 Ohio Northern Univer-
sity Law Review 827, 833.
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10. Security Council sanctions and fair process
Kimberly Prost

1. THE ROAD TO THE FAIR PROCESS CRISIS

The Security Council’s innovative use of its sanction power over the past 25 years has
significantly expanded its ability to address and respond to the complex threats to
international peace and security of today’s world. But this progress has not been
without challenges and none more so than the question of fairness in the use of
sanctions against non-traditional targets – individuals and private entities. A full
appreciation of the scope of the issue requires consideration of the context in which the
problem developed and, in particular, the evolution in Security Council sanction
practice.

It is not without irony that these fair process issues arose because of the Council’s
concerted effort to respond to, and avoid, unintended humanitarian consequences which
can accompany the use of comprehensive State-directed sanctions. It was especially the
crisis surrounding the sanction regime applied to Iraq after the invasion of Kuwait1

which prompted reconsideration of the way in which the power was being utilized. The
Security Council, recognizing the unacceptable cost of comprehensive sanctions for an
innocent population, began to apply its sanction power in a more targeted way, focusing
on sectors, groups and ultimately individuals and private entities. Marking transition
was an unusual concession by the five permanent members of the Security Council in
a letter transmitted to the Security Council President which recognized that ‘further
collective action in the Security Council within the context of any future sanctions
regime should be directed to minimize unintended adverse side-effects of sanctions on
the most vulnerable segments of targeted countries’.2

In the 1990s the Security Council adopted a series of resolutions which were in
essence ‘sector’ limited, primarily employing an arms or oil embargo.3 Further, and
most significantly for the issue of fair process, the Security Council also began to direct
sanction measures at individuals and private entities. Initially these targeted sanctions

1 See UNSC Res 661 (6 August 1990) UN Doc S/RES/661.
2 ‘Letter from the Permanent Representatives of China, France, the Russian Federation, the

United Kingdom of Great Britain and Northern Ireland and the United States of America to the
United Nations Addressed to the President of the Security Council’ (13 April 1995) UN Doc
S/1995/300, Appendix B, 299.

3 See for example UNSC Res 733 (23 January 1992) UN Doc S/RES/733 (Somalia), UNSC
Res 788 (19 November 1992) UN Doc S/RES/788 (Liberia), UNSC Res 864 (15 September
1993) UN Doc S/RES/864 (Angola), and UNSC Res 918 (17 May 1994) UN Doc S/RES/918
(Rwanda).
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were aimed at political figures and government officials who had been identified as
being most responsible for the threat to international peace and security.4

A further important innovation came with the application of sanction measures to
non-State actors with the imposition of a travel ban against the National Union for the
Total Independence of Angola’s (UNITA) rebel movement in Angola.5 In this instance
the Security Council targeted UNITA members and adults within their immediate
families.

These important innovations in the use of the Security Council sanction power
strengthened the ability of the body to respond to the emerging threats of the time, in
particular internal conflicts which had the potential to destabilize entire regions.
Further, the limited application of the measures and the defined links between the
targeted individuals and specific political regimes or conflict situations mitigated any
possible concerns about the Security Council aiming its significant powers at indi-
viduals and private entities.

It was not until the ‘game-changing’ regime in the field of counter-terrorism that the
consequences of the Security Council approach, in terms of individual rights, were
starkly exposed. Resolution 1267, adopted in 1999, innovatively combined the strategy
employed against Libya in response to the downing of Pan Am flight 103 over
Lockerbie, Scotland6 with the use of targeted, as opposed to comprehensive, sanctions.
In the wake of the horrific bombings of the United States embassies in Kenya and
Tanzania7 in 1998, investigations conducted pointed to Osama bin Laden and Al Qaeda
as the responsible parties. At that point, bin Laden and others were being sheltered by
the Taliban within Afghanistan. On 15 October 1999, under Resolution 1267, the
Security Council imposed a set of sanctions aimed not at that war-torn State but rather
limited to the relevant political faction – the Taliban – which was responsible for
according safe haven to Al Qaeda members including bin Laden. The sanctions
imposed under the 1267 regime included a travel ban, an asset freeze and a weapons
prohibition, which remain the three applicable measures today.8

4 See UNSC Res 820 (17 April 1993) UN Doc S/RES/820 targeting the assets of
government authorities within the former Yugoslavia; UNSC Res 917 (6 May 1994) UN Doc
S/RES/914 [2] in support of Security Council efforts to reinstall Jean-Bertrant Aristide following
the October 1991 coup in Haiti – all States were required to impose a travel ban on all officers
of the Haitian military, including the police (major participants in the coup and subsequent
illegal government) and those employed or acting on behalf of them and their immediate
families; UNSC Res 942 (23 September 1994) UN Doc S/RES/942 [42] concerning an arms
embargo in the former Yugoslavia and imposing a travel ban against a range of authorities and
those providing support in violation of the resolution, and establishing a committee to develop
and maintain a list based on information from States and organizations of the persons falling
within the paragraph.

5 UNSC Res 1127 (28 August 1997) UN Doc S/RES/1127. An existing committee was used
to prepare guidelines for implementation and to identify the individuals to be targeted.

6 UNSC Res 778 (2 October 1992) UN Doc S/RES/778.
7 On 7 August 1998 simultaneous bombings destroyed the United States embassies in Dar

es Salaam, Tanzania and Nairobi, Kenya, killing over 200 people.
8 The original sanctions in UNSC Res 1267 (15 October 1999) UN Doc S/RES/1267

imposed a flight ban on all Taliban-owned, -leased, or -operated flights, and required the
freezing of Taliban funds and other financial resources. UNSC Res 1333 (19 December 2000)
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The primary aims of the resolution were to coerce the Taliban to take steps to ensure
its territory was not used as a sanctuary and launching pad for terrorist groups and to
assist with bringing individuals indicted on terrorism charges to justice. In the latter
context, the resolution reiterated calls for the Taliban to turn over Osama bin Laden to
the United States, where he had been indicted in relation to the 1998 East African
bombings. Further, under the same instrument, the Security Council established a
sanctions committee (‘the 1267 Committee’) which was, inter alia, responsible for
designating specific funds and finances to be subjected to its measures. In other words,
its core task was to identify the relevant Taliban figures and the individuals and entities
linked to that organization. On 19 December 2000, through the related Resolution
1333, the sanctions were extended to Osama bin Laden, and individuals and entities
associated with him, including members of the Al Qaeda network. This amendment is
of particular importance in the emergence of the fair process concerns. While not the
first instance of application of the measures to non-State actors, the global nature of Al
Qaeda and its aims brought a whole new dimension to the reach of the sanction power.
It opened up the possibility that individuals and entities with no links to a specific
State, regime or even geographic location would be captured by this single sanctions
regime. The first consolidated list published in March 2001 included 162 individuals
and seven entities, many of whom were believed to be located within Afghanistan.9

Evidently this amendment further exposed the already existing fair process challenge
by extending the application of the regime in this manner. Nonetheless, perhaps
because of the geographic concentration to Afghanistan in practical terms, the
extension did not immediately trigger any fair process ‘push back’.

However, all of this changed when the tragic events of 9/11 sparked rapid additions
to the list with approximately 200 names of individuals and entities added to the Al
Qaeda/Taliban sanctions list in the days and weeks following the attack. The list also
attracted immediate attention because of its geographic reach.10 This list was the first to
target individuals and entities essentially on a global basis with designations spanning
continents. As a result, States not previously implicated in sanction implementation
were facing a requirement to enforce financial and travel restrictions, as well as a
weapons prohibition, against their citizens, residents and those with financial assets
within their borders. In most instances, these States had no information as to the named
individual or entity’s link to, or involvement with, Al Qaeda. With these combined
factors, a fundamental fairness problem with this use of the sanctions power was
exposed.

UN Doc S/RES/1333 amended the regime by adding an arms embargo and extending the asset
freeze to include individuals and entities associated with Osama bin Laden. UNSC Res 1526 (30
January 2004) UN Doc S/RES/1526 further expanded the sanctions to include a travel ban on
listed individuals.

9 Gavin Sullivan and Ben Hayes, Blacklisted, Targeted Sanctions, Preemptive Security and
Fundamental Rights (European Center for Constitutional and Human Rights 2010) 12.

10 According to the Carnegie Council, in the weeks following 9/11 the United States added
some 200 names to the Consolidated List: Yvonne Terlingen, ‘The US and the UN’s Targeted
Sanctions of Suspected Terrorists: What Role for Human Rights?’ (2010) 24(2) Ethics and
International Affairs 131.
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In considering this evolution in sanctions practice and its consequences, one common
misinterpretation must be avoided. The use of targeted sanctions by the Security
Council in the particular circumstances of the Taliban and Al Qaeda regime, as
described, is not what created the fair process concerns. Rather the reach of the
particular measures – numerically and geographically – simply cast a light on an
already existing problem. It is the act of imposing restrictive measures against
individuals and private entities without protections and recourse which is the core of
the problem. Whether the measures target State authorities, non-State actors attached to
a specific regime or global operators such as Al Qaeda, the same fundamental rights are
engaged, attaching to the individual or entity regardless of their status or political links.
However, because it was an evolutionary process, the change of targets took place
without consideration of the fundamental differences which exist between the appli-
cation of restrictive measures against States, as opposed to individuals and private
entities, in terms of essential human rights protections. Fundamental principles of
fairness and natural justice require procedural protections when imposing the latter
restrictions. As well, while States can pursue political remedies in response to the
imposition of sanctions, individuals and entities have no such access and are left
without recourse.

In examining ways forward to address the fair process challenge in sanctions
practice, it is essential that this point is not lost, particularly in the discourse
surrounding extension of protections to other sanction regimes. Whatever the sanction
regime or criteria underlying it, nothing can alter the fact that the right to fair process
attaches not because of the nature of the sanctions but rather because the target is an
individual or private entity entitled to defined protections.

2. THE GATHERING STORM – CRITICISM AND CHALLENGES

While the problem was a general one, it is clear that this particular regime became a
lightning rod for critique. With its myriad of challenges,11 the Al Qaeda/Taliban regime
drew attention to the fair process issue in dramatic fashion. Following immediately on
from its rapid expansion, the regime was plagued with constant criticism and
implementation problems. The fairness lacunae became the subject of intense academic
and civil society critique.12 The process also began to draw political criticism from

11 In addition to the volume of listed individuals and entities and the geographic reach, there
were significant problems with the commonality of the names included and the lack of
identifiers to screen out potential false positives.

12 See for example, Elin Miller, ‘The Use of Targeted Sanctions in the Fight Against
International Terrorism – What About Human Rights?’ (2003) 97 ASIL Proc 46; ‘Identical letters
dated 19 May 2006 from the Permanent Representatives of Germany, Sweden and Switzerland
to the United Nations addressed to the President of the General Assembly and the President of
the Security Council’ (14 June 2006) UN Doc A/60/887-S/2006/331 annexing ‘Strengthening
Targeted Sanctions Through Fair and Clear Procedures: White Paper prepared by the Watson
Institute Targeted Sanctions Project Brown University, 30 June 2006’; Ian Johnstone, ‘The UN
Security Council, Counterterrorism and Human Rights’ in Andrea Bianchi and Alexis Keller
(eds), Studies in International Law: Counterterrorism: Democracy’s Challenge (Hart Publishing
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States called upon to implement sanctions domestically, particularly against citizens
and residents, without knowledge of the basis for the listings and without being able to
offer any substantive or procedural protections.13

It is especially interesting and important to the subsequent developments within the
regime that the problem garnered considerable attention within the UN system itself. In
2005 the General Assembly called upon the Security Council, with the support of the
Secretary-General, to ensure that fair and clear procedures exist for placing individuals
and entities on sanctions lists and for removing them, in relation to all sanctions
regimes.14 In 2005, in response to this World Summit Outcome document, the Office of
Legal Affairs within the UN commissioned a study of the issue which was produced by
Dr Bardo Fassbender in 2006. The report referenced the Charter obligation on the
Security Council to respect human rights and fundamental freedoms when carrying out
its functions and set forth principles which needed to be respected in sanctions practice.
These principles inspired in part the subsequent action taken by the Secretary-General
on the issue.15

In June 2006, the then Secretary-General Kofi Annan displayed a strong and specific
interest in the issue, setting out his views on the minimum standards required to ensure
listing and delisting procedures were fair and transparent. Importantly, he identified
four basic elements which would need to be addressed to properly respond to the
concerns which had been raised as follows: (1) the right of a person against whom
measures have been taken to be informed; (2) the right of such a person to be heard;
(3) the right to review by an effective review mechanism; and (4) a periodical review of
targeted sanctions by the Security Council.16 These considerations are reflective
generally of due process standards applied by States domestically in relation to
decisions affecting the rights and obligations of individuals, and are also found in
international human rights law. However, the significance of Secretary-General Annan’s
enunciation of the basic requirements is that his description was carefully crafted,
taking into account realities of the practice of the Security Council and what might be

2008) 341; Peter Gutherie, ‘Security Council Sanctions and the Protection of Individual Rights’
(2004) 60 New York University Annual Survey of American Law 491, 503–506; Michael Bothe,
‘Security Council’s Targeted Sanctions Against Presumed Terrorists: The Need to Comply with
Human Rights Standards’ (2008) 6 JICJ 541; Larissa van den Herik, ‘The Security Council’s
Targeted Sanctions Regimes: In Need of Better Protection of the Individual’ (2007) 20 Leiden
JIL 797; Clemens Feinaugle, ‘The UN Security Council Al Qaeda and Taliban Sanctions
Committee: Emerging Principles of International Law for the Protection of Individuals’ (2008) 9
German Law Journal 1513; Carmen Cheung, The UN Security Council’s 1267 Regime and the
Rule of Law in Canada (British Columbia Civil Liberties Association 2010).

13 By way of example, in response to the inclusion of three Swedish nationals (Abdirisak
Aden, Abdi Abdulaziz Ali and Yusuf Ahmed Ali) in the list as of November 2001, Sweden
became a vocal critic of the regime. Their campaign to obtain the delisting of the individuals
included public protests and denouncement of the sufficiency of the case, a national investigation
and lengthy bilateral negotiations with the US which resulted in delisting but only in 2006.

14 UNGA, ‘2005 World Summit Outcome’ (24 October 2005) UN Doc A/RES/60/1 [109].
15 Bardo Fassbender, ‘Targeted Sanctions and Due Process: Study Commissioned by UN

Office of Legal Affairs – Office of Legal the Counsel’ (Humboldt University Berlin, 20 March
2006) 29–30 <http://www.un.org/law/counsel/Fassbender_study.pdf>.

16 UNSC 5474th Meeting (22 June 2006) UN Doc S/PV.5474, 4–5.
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achievable in that very particular context. Of special note is his reference to the need
for review by ‘an effective review mechanism’, a phrase also used in the Fassbender
report, steadfastly avoiding any restriction to judicial review. Instead he focused on the
essential characteristics of the review process, noting ‘the effectiveness of that
mechanism will depend on its impartiality, degree of independence, and ability to
provide an effective remedy, including the lifting of the measure’. These prudently
articulated features for a fair process mechanism relating to Security Council sanctions
became the benchmark subsequently employed by the Security Council members in
2009 in designing the long-awaited fair process mechanism – the Office of the
Ombudsperson.

As discussed below, these principles still offer perhaps the best road map for moving
forward with fair process in this context. While the response of the Security Council
was much more muted, the President of the Council at the time did reiterate the
Council’s commitment to ensuring ‘fair and clear procedures’.17

Not unexpectedly, both of the experts occupying the position of Special Rapporteur
on the promotion and protection of human rights and fundamental freedoms while
countering terrorism have criticized the regime over time and called for changes to be
elaborated to the same to address the fundamental rights infringements.18

3. THE RESPONSE OF THE SECURITY COUNCIL

This body of criticism has not been without response by the Security Council.
Gradually improvements were made to augment the procedures related to sanctions
practice, especially with reference to the Al Qaeda/Taliban regime. Incrementally
measures were introduced relating to notification,19 reasons for listing,20 the establish-
ment of a mechanism for listed person access to the Committee21 and periodic review.22

Specifically the Security Council mandated notification of listings to be sent by the
Secretariat to relevant States for transmission to the listed persons. As well, the Council
required that both prospectively and retrospectively a Narrative Summary of the
reasons for the listing should be prepared and made available for each case. A
much-needed periodic review of all entries was introduced in an effort to keep the list
up to date. Most significantly, as individuals and entities had no access to the Security
Council Committee to request a review of their case, the Council introduced a Focal

17 UNSC Presidential Statement 28 (22 June 2006) UN Doc S/PRST/2006/28.
18 Martin Scheinin, ‘Report of the Special Rapporteur on the promotion and protection of

human rights and fundamental freedoms while countering terrorism’ (6 August 2010) UN Doc
A/65/258; Ben Emmerson, ‘Report of the Special Rapporteur on the promotion and protection of
human rights and fundamental freedoms while countering terrorism’ (26 September 2012) UN
Doc A/67/396.

19 UNSC Res 1735 (22 December 2006) UN Doc S/RES/1735 [10] and [11]; Nada v
Switzerland, Case No. 10593/08, European Court of Human Rights (10 September 2012).

20 UNSC Res 1822 (30 June 2008) UN Doc S/RES/1822 [12].
21 UNSC Res 1730 (19 December 2006) UN Doc S/RES/1730.
22 UNSC Res 1822 (n 20) [25] and [26].
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Point through which requests for delisting could be communicated by individuals and
entities to the Committee.

The addition of the Focal Point was of particular importance because, albeit limited
in nature, it provided listed individuals and entities with a means by which to pursue
delisting without the involvement of a State of residence or nationality. This was a
much-needed improvement since prior to its introduction, listed persons and entities
were dependent entirely on the attentiveness of individual States to the concerns
expressed. Instead the Focal Point ensured that the listed persons or entity would
independently have access to the Committee in order to convey information and be
heard by the decision maker.

The other noteworthy feature of the Focal Point mechanism was its application to all
targeted sanction regimes. This constituted at least a minimal concession by the
Security Council to the fact that the Al Qaeda regime was not unique in terms of fair
process lacunae.

While these changes brought about much-needed improvements, especially to the
Al Qaeda/Taliban regime, the action of the Security Council did not address the full
scope of the problem. Most glaringly, there was the lack of access to detailed
supporting information for the listing and, critically, the absence of any form of
independent review mechanism providing a recourse and remedy to listed persons and
entities. Despite increasing criticism, the Security Council remained steadfastly
opposed to the introduction of measures which would provide for an autonomous and
impartial review. As a result, listed persons and entities were left with only the
possibility of a reconsideration of the case by the Committee in response to any petition
for review submitted through the Focal Point.

While providing at least some possibility for delisting that had not existed before, the
Focal Point mechanism completely lacked most of the essential features of effective
review, including those enunciated by the Secretary-General. The Focal Point’s role is
procedural in nature and it has no power to even assess the sufficiency of the case let
alone decide on it or provide a remedy. Further, the functions of the position are carried
out by a UN staff member who is accountable administratively and substantively to the
hierarchy within the Department of Political Affairs and is ultimately subject to the
direction of the Secretary-General. Albeit the current Focal Point brings high integrity
and dedication to the post and approaches the cases with evident impartiality, in the
structural circumstances, objectively, the position does not have the necessary attributes
of independence.

And as already indicated, the Focal Point makes no decisions and can provide no
remedies. Both those powers remain exclusively in the hands of the Security Council
Committee – the very body which imposed the sanctions originally. This fact only
serves to compound the inadequacy of the structure given that it operates in violation of
the essential maxim of fairness and natural justice: nemo judex in causa sua – no one
should be a judge in his own cause. Evidently the Committee which imposed the
measure is not an appropriate body to ‘judge’ its continued validity given the obvious
interest it has in the case.

As a result of these weaknesses, no amount of additions or improvements can
convert the Focal Point into an independent review mechanism with the essential
characteristics necessary for effectiveness. This conclusion does not diminish in any
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way the importance of the Focal Point in terms of enhancing fair and clear procedures
generally, particularly given the current absence of any other mechanism with respect
to the remaining sanction regimes. However, it is because of these weaknesses that,
despite the introduction of the Focal Point, the sanctions process remained wanting in
terms of an effective recourse and independent review. The Al Qaeda regime, given its
reach, was particularly vulnerable to challenge and that is precisely what ultimately
triggered further change.

4. JUDICIAL INTERVENTION

With hindsight, it was probably inevitable that the next intervention would come from
the judiciary, with critical comment and specific judgments of various courts identify-
ing the failings of the sanction process in terms of the principles of fairness, natural
justice and fundamental rights.23 The key decision which motivated much of the reform
by the Security Council is that of the European Court of Justice (ECJ) in the Kadi case
discussed below. However, before examining that decision it is notable that it formed
part of a wider level of judicial criticism against the regime. Prior to the ECJ decision,
the Federal Court of Canada in the case of Abdelrazik v Minister of Foreign Affairs et
al24 described the Al Qaeda/Taliban regime as ‘a denial of basic legal remedies and as
untenable under the principles of international human rights’. The UK Supreme Court
in a decision which post-dated Kadi I, in finding orders issued under the UK United
Nations Act to be ultra vires, noted that the Al Qaeda sanctions process had no
provision for basic fairness and deprived designated persons of the fundamental right to
effective review.25

Therefore what made the case of Yassin Abdullah Kadi and Al Barakaat Inter-
national Foundation26 v Council of the European Union and Commission of the
European Communities27 most significant was not the judgment’s admonishment of the
failings of the UN system but rather the willingness of the ECJ to intervene, despite
arguments as to the supremacy of Security Council decisions under the Charter. While

23 See Her Majesty’s Treasury v Mohammed Jabar Ahmed and others (FC) [2010] UKSC 2
and [2010] 2 AC 534; Abdelrazik v Canada [2010] 2 FCR 467; Yassin Abudllah Kadi and Al
Barakaat International Foundation v Council of the European Union and Commission of the
European Communities, Joined Cases C-402/05 P and C-415/05 P, European Court of Justice (3
September 2008).

24 Abdelrazik v Minister of Foreign Affairs and Attorney General of Canada [2009] FC 580.
25 See comments of the UK Supreme Court in Mohammed Jabar Ahmed (n 23).
26 The Al Barakaat International Foundation was removed from the later cases in this series

of litigation as it was delisted by both the 1267 Committee and the European Union during the
Resolution 1822 review in October 2009: UNSC Press Release, ‘Security Council Al Qaeda and
Taliban Sanctions Committee Removes Names of Four Entities from Consolidated List’ (22
October 2009) UN Doc SC/9773 <http://www.un.org/press/en/2009/sc9773.doc.htm>.

27 Case T-306/01 Yusuf v Council [2005] ECR II-3533; Kadi and Al Barakaat International
Foundation v Council and Commission [2009] AC 1225. For detailed discussion of this case and
related issues, see Allan Rosas, Counter-Terrorism and the Rule of Law: Issues of Judicial
Control (OUP 2012) chapter 4; Katalin Huber and Alejandro Rodiles, An Ombudsperson in the
United Nations Security Council: A Paradigm Shift? (2012) 10 Anuario Mexicano de Derecho
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the lower Chamber initially followed precedent in denying jurisdiction on the basis of
the UN Charter, the Grand Chamber, the final appellate court, ultimately took a far
more interventionist stance. In its judgment the Grand Chamber found that it had
jurisdiction to review EU regulations even when they implemented Security Council
decisions. The Court went on to invalidate the EU regulation which implemented the Al
Qaeda/Taliban sanctions in so far as it concerned Mr Kadi and Al Barakaat Inter-
national Foundation on the grounds that implementation by the EU had not respected
fundamental human rights such as the right of defence, in particular the right to be
heard, the right to effective judicial review and the right to property. Importantly, in the
course of its findings the Court analysed the existing ‘review’ mechanism at the
international level (the Focal Point) and found that it did not offer sufficient protections
as the system amounted only to a re-examination by the body imposing the sanctions
originally. As a result, the absence of effective independent review at the international
level was a significant factor motivating the judicial intervention.28

While the Court was careful to couch their action as being addressed solely at the
actions and regulation of European authorities, in effect the decision raised the prospect
of UN sanctions not being implementable in 27 UN member countries,29 countries of
importance to the effectiveness of global financial sanctions. It is because of this
political imperative that the Kadi decision motivated action at the UN level. However,
it should not be overlooked that the problem lay not with the action of the ECJ but
rather a fundamental problem with the UN sanction regime in terms of its compatibility
with fundamental human rights principles.

This point has only been underscored by other jurisprudence from different courts
which has come to a similar conclusion. In December 2008 the Human Rights
Committee, by majority, decided in a comparable manner to that employed in Kadi, in
the case of Nabil Sayadi and Patricia Vinck. It found that, through their listing by the
1267 Committee, the rights of the two complainants to freedom of movement and
family life, honour and reputation had been infringed.30 In Nada v Switzerland,31 the
European Court of Human Rights (ECHR) also intervened in relation to sanctions
imposed under the Al Qaeda/Taliban regime. The Court dealt with the somewhat
unique case of an Italian/Egyptian citizen who lived in an Italian enclave, Campione
d’Italia, which is surrounded by Swiss territory. As a result of the travel ban ensuing
from his listing by the Al Qaeda/Taliban sanctions Committee, Mr Nada was effectively
prevented from leaving his community. The Court found that his Article 8 rights to a
private life and family life had been violated by this restriction. They also focused on
the absence of a review process as being in violation of Article 13 of the Convention,
which provides for the right to an effective remedy. Although the decision is heavily

Internacional 107, 118–121. See also Thomas Biersteker and Sue Eckert, ‘Addressing Chal-
lenges to Targeted Sanctions: An Update of the Watson Report’ (The Graduate Institute Geneva
and Watson Institute for International Studies, Brown University, October 2009) Appendix A.

28 Kadi and Al Barakaat International Foundation v Council and Commission [2009] AC
1225 [318]–[326].

29 This was the number of members at the time of the decision in 2008.
30 Human Rights Committee Communication No. 1472/2006 (29 December 2008) UN Doc

CCPR/C/94/D/1472/2006.
31 Application no. 10593/08 [2012] ECHR1691, 12 September 2012.

Security Council sanctions and fair process 221



influenced by its factual content, it once again challenged the sanction regime because
of the absence of fair process, most significantly access to an effective remedy.

Perhaps even more important, however, is the recent decision in Al-Dulimi and
Montana Management v Switzerland32 in which the ECHR dealt with a case where
assets were frozen under regulations which implemented UN Security Council Resolu-
tion 1483 related to individuals and entities associated to Sadam Husein’s regime in
Iraq.33 Similar to the Kadi I decision, in November 2013 the Court held by majority34

that the measures enacted by Switzerland represented a disproportionate restriction of
his Article 635 (fair trial) rights since neither the UN Security Council nor the Swiss
courts were providing him with effective judicial review of these significant restrictive
freezing and confiscation measures.36 It is essential to note that in reaching this
conclusion the Court specifically rejected arguments advanced that equivalent protec-
tions for these rights were provided at the international level. The Court stated that

State action taken in compliance with such obligations is justified where the relevant
organisation protects fundamental rights in a manner which can be considered at least
equivalent to that for which the Convention provides. In other words, if such equivalent
protection is considered to be provided by the organisation, the presumption will be that a
State has not departed from the requirements of the Convention when it does no more than
implement legal obligations flowing from its membership of the organization …37

The Court went on to reject the application of the argument in the case on the basis that
no such equivalent protection mechanism was applicable to the Iraq sanctions regime,
with the only available mechanism being the Focal Point, which was insufficient.38 This

32 Application no 5809/08 [2013] ECHR 1173, 26 November 2013.
33 The regime was established in the wake of the invasion of Kuwait by Iraq in 1990 and the

restrictions remain in place to date.
34 One judge dissented holding that the case should have been inadmissible before the Court

and three on the issue of a violation of Article 6 on the basis of the supremacy of UN Charter
Article 103.

35 Article 6 provides: ‘In the determination of his civil rights and obligations or of any
criminal charge against him, everyone is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal established by law …’

36 UNSC Res 1483 (22 May 2003) UN Doc S/RES/1483 superseded UNSC Res 660 (2
August 1990) UN Doc S/RES/660, which had imposed sanction measures against Iraq in the
wake of the invasion of Iraq, including the freezing of assets of officials of the regime. UNSC
Res 1483 uniquely provides not only for the freezing of the assets by effectively confiscating the
same for transfer to a fund created for the Iraq State. The applicant’s assets were frozen as of
1990 and confiscation action had been taken as of 2006.

37 Al-Dulimi (n 32) [114].
38 The Court noted that ‘the respondent Government themselves admit that the system in

place, even in its improved form since Resolution 1730 (2006), enabling the applicants to apply
to a “Focal Point” for the deletion of their names from the Security Council lists, does not
provide a level of protection that is equivalent to that required by the Convention … The Court
shares that view’ [118]. While the court also considered the comments of the Special Rapporteur
on Terrorism and Human Rights as to the insufficiency of the Ombudsperson mechanism, those
comments were obiter in that the conclusion noted that no such comparable mechanism to the
Ombudsperson process was applicable to the Iraq sanctions regime [119]–[121].

222 Research handbook on UN sanctions and international law



case serves to emphasize that despite attempts to categorize the problem as arising from
the Al Qaeda/Taliban sanctions, the fair process/human rights issue is of equal
application across the Security Council’s targeted sanction regimes.

However it was the Kadi decision in 2008, discussed above, which served as the
catalyst for further action by the Security Council given the looming possibility that
Security Council sanctions would not be implemented within the European Union. This
created a strong political force which drove the most fundamental change – intro-
duction of a review mechanism. With Resolution 1904 (2009),39 the Security Council
finally acted to establish the Office of the Ombudsperson, providing for a procedure for
review of the listings by a body independent from the Committee and the Security
Council. Subsequent resolutions have served to further enhance and refine the
mechanism, especially Resolution 1989, which established a recommendation power
and ‘trigger mechanism’40 which will be discussed in more detail below. Before
moving to a consideration of the strengths and weaknesses of the mechanism, one point
has to be emphasized as to the role of the ECJ’s original Kadi judgment in the
development of the fair process response.

Specifically, the judgment, in driving change, is often mistakenly categorized as the
reason and purpose for the introduction of further reform, most notably the establish-
ment of the Office of the Ombudsperson. That perspective became highly problematic
when subsequently, in the Kadi II case,41 the ECJ failed to give any recognition to the
improvements made to the international process. This lacuna in the second judgment
led authorities, particularly within States which had reluctantly agreed to the additional
improvements, to categorize the modifications to date – including the Office of the
Ombudsperson – as a failure. It also created the conditions for a significant chilling
effect in terms of the political will for any further improvements to fair process.

What this view overlooks is that while solving the problem of EU non-
implementation may have been a motivator for individual States – perhaps the sole
motivator for some – it should not be seen as the reason or purpose for the
improvements introduced to the sanctions procedure. Rather the goal which the
amendments were aimed at achieving was to address the criticisms which had been
repeatedly and widely articulated, including by the courts, and to bring the Security
Council sanction regime into compliance with the fundamental principles of human
rights law and natural justice. Whatever the motivation of particular States, this must be
the raison d’être for the procedural improvements which were brought to the Al
Qaeda/Taliban sanctions regime and it must be the principle which drives future
change. It follows that while the Kadi II decision was highly disappointing, this is
primarily because of the effect it had on political motivation to retain and enhance the
protections adopted to date. The decision did not tarnish the goal or reduce the need for
an independent review mechanism at the international level in principle or practice.

Taking this perspective, the Kadi II decision has been helpful in that it has served to
recalibrate the focus of the fair process discourse at the international level. Specifically,

39 UNSC Res 1904 (17 December 2009) UN Doc S/RES/1904.
40 UNSC Res 1989 (17 June 2011) UN Doc S/RES/1989 [23].
41 European Commission & the Council of the European Union v Yassin Abdullah Kadi,

Joined Cases C-584/10 P, C-593/10 P and C-595/10 P, European Court of Justice (18 July 2013).
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it has illustrated the limitations of an approach where the success of an international
mechanism in meeting fundamental human rights standards is measured on the basis of
the opinions of national or regional courts. As the Kadi II judgment so clearly
exemplifies, this is simply not a sustainable approach. While making no specific
comments on the failings of the international mechanism, the ECJ adopted a chauvin-
istic approach to assessing the implementation of the international sanctions in not
differentiating from the legal test applicable to EU autonomous sanctions. As the nature
of the mechanism created internationally was not considered by the Court in its
analysis, the approach adopted by the Court created an irresolvable conflict between
the type of review and remedy required by the ECJ and that which is applicable and
feasible at the international level. Specifically, the ECJ found that ‘effective judicial
protection requires the availability of a declaration from a court, by means of a
judgment ordering annulment whereby “the contested measure is retroactively erased
from the legal order and is deemed never to have existed”’.42

As discussed below, the Ombudsperson process does not examine the original
decision but addresses the question whether presently there is sufficient information to
retain the listing. Similarly, the result of the process is not a maintenance or annulment
of a decision but rather a determination as to whether the individual or entity should be
delisted. As a result, the ECJ decision in Kadi II provided no motivation for any further
efforts on additional improvements to the international mechanism since it was evident
that there was no realistic prospect of realizing the ECJ standard and approach, given
the very distinct features of the Ombudsperson process.

The immediate effect is that the potential for a conflict of obligations remains real
and without solution in the ECJ context. But for the purpose of the broader issue of
future change, evidently if that ‘chauvinistic’ approach multiplies across jurisdictions, it
will never be possible to successfully structure an international mechanism that satisfies
the test and standard of each court or jurisdiction. This, however, should not lead to the
conclusion that efforts towards a strong independent review mechanism at the inter-
national level should be abandoned or that the Security Council should retreat from the
use of the Chapter VII sanctions power in a targeted way. Rather, the better conclusion
to draw is that the preferable approach is to construct a fair process mechanism at the
international level on a principled basis, rather than relying on the opinions of
individual domestic and regional courts, which may vary significantly.

And this may ultimately be the most positive outcome of Kadi II – a migration away
from responding to individual courts and towards designing an achievable, principle-
based system internationally which has the ability to provide a fair process in
individual cases. Such an approach in the end is completely consistent with the primary
aim – to ensure that fundamental rights are protected in the use of the sanction power,
bringing the Security Council process and practice into conformity with international
law.

On a practical level the principled approach has other related benefits. If an effective
fair process mechanism is available at the international level, listed persons and entities
may well choose to pursue their remedy in that forum, reducing the potential for a
conflict of obligations. This appears to have been the case with the Al Qaeda sanctions

42 Kadi II (n 28) [134].
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regime to date with a number of cases having been diverted from the courts to the
international mechanism for consideration. In the event the individual is delisted
through the review, even if the matter is then considered in a national or regional court,
there will be no potential for a conflict of obligations arising from any decision. This
was the case with Mr Kadi. If the Ombudsperson recommends retention, then the result
will be accompanied by reasons which can be shared with the Court, hopefully
providing sufficient information to support continued listing.

While the benefits are dependent on the individual electing to pursue the matter
through the international mechanism, the Ombudsperson process has distinct advan-
tages over court proceedings, which make it attractive to potential petitioners. The
application can be made directly by email or other medium. There are no costs
involved. There is no requirement for a lawyer.43 The strict time lines make it an
efficient process with minimal delay. Most significantly, if the review results in a
delisting, the restrictions will be removed internationally and not just in one State or
region.

A further and related benefit of a principled mechanism at the international level is
that it will allow for the application of a consistent standard and approach, as opposed
to a myriad of remedies across different jurisdictions. The existence of an effective
international review mechanism will also assist States in overcoming the challenges to
implementation which arise when the measures are to be imposed without the
possibility of fair process and effective independent review. As the strength of sanctions
is dependent entirely on effective implementation, perhaps this factor can become a
sufficient motivator to drive further improvement at the international level. And finally,
this approach based on fundamental principles may well ultimately convince some
courts that the international mechanism, while not judicial review, is capable of
providing an equivalent protection.

With this principled approach in mind it is necessary to turn to an assessment of the
strengths and weaknesses of the changes to date, with a view to further progress that
might be made to enhance the fairness of the sanction regimes.

5. WAYS FORWARD

5.1 The Nature and Content of the Challenge

While the incremental changes to the process within the Al Qaeda/Taliban regime
described above were important, unquestionably the critical modification came with the
adoption of Resolution 1904 and subsequent related resolutions to establish and
enhance the Office of the Ombudsperson. To begin the assessment, it is helpful to
reflect once again on the key concerns which can be drawn from the criticisms
advanced against the targeted sanction regimes, especially those pertaining to Al
Qaeda/Taliban. Substantively, several failings can be identified which can be broadly
grouped under three of the four criteria espoused by Secretary-General Annan in 2006.

43 While petitioners can choose to engage counsel, there is no requirement for the same and
the procedure is a straightforward one.
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First is the absence of information to the listed person or entity. This encompasses
the lack of notification of the listing,44 the reasons for it and the information in support.
This constitutes a violation of the natural justice principle of the right to know the case.
A second and related concern is the absence of an opportunity to provide a response
and information in support and to be heard by the decision maker, a further cornerstone
of fundamental fairness. Thirdly – and centrally – is the lack of an independent review
mechanism which can provide an effective remedy.

5.2 Assessment of the Ombudsperson Process

To properly assess the attributes and limitations of the Ombudsperson process it is
necessary to briefly describe the procedures of the mechanism as defined by the
annexes to successive resolutions and developed through practice.

The process allows listed individuals and entities to directly present a delisting
request to the Ombudsperson. The individual or entity can do so by transmitting a
request by any medium with email being the most common avenue. By practice the
request can be presented in the language of the listed person/entity and will be
translated. Petitioners can have legal representation but no lawyer is required to present
or pursue a request. Once the request is determined to meet the requirement of
responding to the reasons for listing, the Ombudsperson begins a three-phase process
by transmitting the request to the Committee and to the relevant States with the aim of
gathering the relevant information in the case. The Ombudsperson can also gather
information from open sources and often does so. This phase lasts four months and can
be extended for one additional two-month period. Upon completion of the information-
gathering phase, the case proceeds to the dialogue phase during which time the
Ombudsperson engages with the Petitioner. The engagement is used to transmit
information to the Petitioner as far as possible about the case and to allow the
Petitioner to submit a response to the case. Generally the interaction will involve the
Ombudsperson putting questions to the Petitioner based on the gathered material but
the Petitioner can also advance additional submissions and material after reviewing the
information which has been disclosed. In accordance with the Security Council
exhortation,45 in most cases the Ombudsperson will meet with the Petitioner to have a
face-to-face discussion about the case.

Also during this phase, the Ombudsperson will take the information gathered from
all sources, including the Petitioner, subject to anything confidential, and include it in
the Comprehensive Report. The report recounts the gathered material and contains an
analysis and observations on the case by the Ombudsperson. By practice, the
Ombudsperson assesses the information to determine if it is sufficient to provide a
reasonable and credible basis for the listing. While the standard is that devised by the
first Ombudsperson, which continues to be employed, the practice of a present-time
assessment has now been reflected in the resolution.46

44 Given the need to ensure that assets are not moved or dissipated, the notification can be
subsequent to the imposition of the measures but should follow immediately thereafter.

45 See UNSC Res 2161 (17 June 2014) UN Doc S/RES/2161 Annex II [7(c)].
46 ibid Annex II [8(c)].
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Ultimately that report will be submitted to the Committee at the end of the dialogue
phase which lasts for two months and can be extended once by the Ombudsperson for
up to two months. The Comprehensive Report submitted will contain a recommenda-
tion on the petition. The submission of the report begins the decision phase of the
process. The report will then be translated into all of the UN languages and once that
process is completed, the matter will be placed on the agenda for a Committee meeting
in accordance with the prescribed 15- and 30-day deadlines.47 The Ombudsperson will
appear to present the case to the Committee and a decision will subsequently be taken
in accordance with the procedures set out in the Committee guidelines.

Importantly, the current scheme provides that if the Ombudsperson recommends
delisting and there is no consensus in the Committee, the individual or entity will be
delisted after 60 days unless the Committee by consensus disagrees or the matter is
referred to the Security Council for a vote.48 A recommendation by the Ombudsperson
for retention will end consideration of the delisting petition. A State which disagrees
with the finding would need to bring a delisting petition to the Committee under the
normal procedures for consideration of State requests.49

The decisions taken through the process will ultimately be accompanied by reasons,
whether the result is delisting or retention.

6. THE OMBUDSPERSON PROCESS AND FUNDAMENTALS OF
FAIR PROCESS

For this analysis it is relevant to consider and assess the Ombudsperson process in
terms of what it does or does not achieve with reference to the criticisms of the regime
and the individual components of a fair process discussed above.

6.1 The Right To Be Informed

Subject to the issue of confidential information dealt with below, the Ombudsperson
process fully meets the requirements for the provision of information to ensure
notification and knowledge of the case. In addition to the general notification
provisions whereby the Secretariat and States will take steps to inform individuals and
entities of their listings, the Ombudsperson has also been mandated to independently
attempt to advise the listed person or entity directly.50 This obligation, which has been
interpreted by the Ombudsperson to extend to individuals already listed at the time of
taking office, essentially ensures that all possible steps will be taken to notify
individuals and entities of their listing.

The Ombudsperson process is also designed and has been implemented to maximize
the information flow to the listed person and entity as to the basis for the listing. In

47 ibid Annex II [9] and [11].
48 ibid [43] and Annex II [15].
49 ibid [42] and Annex II [14].
50 ibid Annex II [20(b)].
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addition to the material already available through the Narrative Summary, the Ombud-
sperson will gather information in the first phase of the process and then disclose it, as
far as possible, to the Petitioner in the dialogue phase. The practice has developed that
the recommendation made by the Ombudsperson and the ultimate decisions taken by
the Committee will be premised solely on the information gathered in the Ombuds-
person process and that information in turn – subject to any confidential material – will
all be disclosed to the Petitioner. In this respect the right to know the case is fully
respected.

The sole exception is in the case of confidential material which may have been made
available to the Ombudsperson during the information-gathering process and which
remains known only to the Ombudsperson. However, this limitation is not unique to the
Ombudsperson procedure and is an issue which arises in litigation and administrative
proceedings at the domestic, regional and international level.51 It becomes a question of
finding an appropriate balance between security interests and fair process. The practice
in setting that balance differs among States. Nonetheless, the existence of the State
practice – no matter the variation as to how that balance is struck – supports that
confidential material can be considered and taken into account, especially in adminis-
trative procedures, without rendering the process unfair. Thus, the fact that a balancing
process takes place within the Ombudsperson mechanism and non-disclosed infor-
mation may be relied upon does not automatically render the procedure unfair. Rather
it falls to the Ombudsperson to determine in individual cases if reliance on confidential
material in a particular instance rendered the consideration of the case unfair. To date,
that has not been the case with the Ombudsperson consistently reporting to the Security
Council that the use of confidential material has not infringed on fairness in the
individual cases in which it has been obtained. Moreover, even if in an individual case
the process of consideration of the matter was rendered unfair this would not of itself
affect the overall fairness of the Ombudsperson regime in terms of the right to know the
case. Instead, the Ombudsperson would need to determine what, if any, steps have to be
taken to address the resulting unfairness in the individual case.

Another important component of the process in terms of information is the provision
of reasons regardless of the result of the delisting petition. This vital requirement adds
to the body of information available to the Petitioner and enhances the transparency
and overall procedural fairness of the process.

Nonetheless, while the fundamental requirements for notification and to know the
underlying case are met, there remain weaknesses in the Ombudsperson process in
terms of information flow. Remedying these faults would strengthen the perception of
the mechanism. Most significantly, the process itself is unnecessarily cloaked in
secrecy. The core document – the Comprehensive Report of the Ombudsperson –
remains confidential to the Ombudsperson, the Committee and select States which
apply for access in individual cases. In terms of the right to know the case, this means
that while the Petitioner has information as to the underlying case and reasons for the

51 See David Cole, Federico Fabbrini and Arianna Vedaschi (eds), Secrecy, National Security
and the Vindication of Constitutional Law (Edward Elgar Publishing 2013); and Genevieve
Lennon and Clive Walker (eds), Routledge Handbook of Law and Terrorism (Routledge 2015).
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decision, he/she will have limited understanding of the reasoning and analysis of the
Ombudsperson in arriving at the conclusion.

In addition, the only vehicle currently available to shed light on the decision-making
process is the reasons provided to the Petitioner. However, the current structure limits
their effectiveness in this regard. Absent an overturn by the Committee or the Security
Council, the effect of the Ombudsperson procedures is that the decision taken on the
review is, practically speaking, that of the Ombudsperson, on the basis of the approach
detailed in the Comprehensive Report. And yet, the reasons for that decision continue
to be provided by the Committee. This, as detailed in the Ombudsperson’s reports to
the Council,52 creates significant tensions in the elaboration of the reasons and,
especially in delisting cases, may seriously limit the information made available.

The absence of information flow about the reasoning and the Comprehensive Report
remains a significant weakness infringing on the transparency of the process and the
fullness of the Petitioner’s right to know. At the same time, it is a weakness which can
easily be remedied by the Security Council. To date the Council has chosen to continue
its confidential approach and to maintain the Committee’s control over the reasoning.
However, this appears to be tied to a reluctance to depart from the general closed
practice of the Security Council and the reticence of individual member States to
provide detailed material to petitioners. It does not flow from an insurmountable
structural failing of the Ombudsperson process nor is it a highly politicized issue. As
such, it is a weakness which can and should be remedied to further strengthen the
regime.

In sum, on the question of the right to know the case, the Ombudsperson process
provides an optimum procedure ensuring that the Petitioner is informed both in terms
of notification and as to the case against him/her. A fuller information flow to the
Petitioner and better transparency could be achieved if changes to the process for
reasons were instituted and there was provision for the disclosure of the Comprehensive
Report to the Petitioner and the public, with any necessary protections for confidential
material.

6.2 Right of the Petitioner to Respond to the Case and Be Heard

The Ombudsperson process – perhaps uniquely – is a robust mechanism in terms of the
right to answer the case and be heard. The procedure as designed by the Security
Council accords the Petitioner a full opportunity to present a case by responding to
questions, submitting material and advancing arguments. The Petitioner is heard
directly by the Ombudsperson either ‘on paper’ or, in most instances, orally and
through the Comprehensive Report that is also presented to the Committee. In short,
the Ombudsperson process with its vigorous dialogue phase is fully compliant with the
right to respond and be heard by the decision maker.

52 See Eighth Report of the Ombudsperson to the Security Council (31 July 2014) UN Doc
S/2014/553 [39]–[42]; and Ninth Report of the Ombudsperson to the Security Council (2
February 2015) UN Doc S/2015/80 [43]–[47].
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6.3 Independent Review/Effective Remedy

It is not disputed that the Ombudsperson process constitutes a mechanism for review of
the sanctions listings. In fact, it is a more comprehensive mechanism than the judicial
review procedure applied in many States in that the present day assessment allows for
consideration of cases of changed circumstances.53 Further, the mechanism has been
constructed to respect and encourage impartiality on the part of the Ombudsperson.
Finally, the Ombudsperson mechanism as a whole has the ability to deliver an effective
remedy by removing the restrictive measure.

Therefore, the most significant concerns as to the effectiveness of the Ombudsperson
process arise from the question as to whether it carries sufficient independence. The
difficulty is that the assessment of sufficiency is dependent on the criteria applied to
define the critical components of independence.

The most obvious deficiency with the procedures in terms of independence in
principle is that which has been identified by the Special Rapporteur.54 Given the
availability of an overturn of the Ombudsperson decision by the Committee and
the Security Council, the decisions of the Ombudsperson are not binding such that the
mechanism cannot be categorized as fully independent. The Special Rapporteur has
advanced a strong case that this is a limitation which can be remedied by the Security
Council without any infringement of the principles of the Charter. There is as well the
precedent of the Security Council creating an independent body with the establishment
of the International Criminal Tribunal for the former Yugoslavia (ICTY) and Inter-
national Criminal Tribunal for Rwanda (ICTR).55 Unquestionably, advocacy for such a
revision must continue.

However, the reality remains that the strongest impediment to change is not a legal
prohibition but insurmountable political opposition. Unlike the issues of transparency
discussed above, the creation of a fully independent mechanism requires a structural
change which touches upon sensitive points relating to the powers and functions of the
Security Council. As a result, simply put, there is no realistic prospect that the Security
Council will move beyond the careful compromise achieved in providing for the
Ombudsperson’s decisions to govern, subject to a Committee reverse consensus or
Security Council vote, any time soon.

A related and perhaps even more significant weakness in the context of independence
relates to the characteristics of the Ombudsperson as designed by the Security Council.
It is a point most directly addressed in the ECHR case of Al Dulumi. Namely, the
Ombudsperson is not a judicial authority nor does the Office constitute a ‘tribunal

53 In classic judicial review, the issue is the reasonableness of the original decision based on
an assessment of the information then available to the decision maker. This precludes
consideration of new material including that which demonstrates changed circumstances. As the
Ombudsperson process assesses current information, new information can also be considered.

54 Emmerson (n 18).
55 See UNSC Res 827 (25 May 1993) UN Doc S/RES/827 (ICTY); UNSC Res 955 (26 May

1995) UN Doc S/RES/955 (Rwanda).
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established by law’, which is the term utilized in major human rights instruments.56

Nonetheless, as mentioned, there has always been an argument to be made that it
constitutes an analogous mechanism which can provide equivalent protection as that
concept has been recognized by international courts.57

In essence this is the approach which was adopted by Secretary-General Annan.
Rather than assessing the independence of the review mechanism in terms of absolute
requirements, the focus should be on weighing the various factors which affect
independence in its structure and operation, to determine if overall the mechanism is
sufficiently independent to be effective. If it is, then arguably it is one which can
provide an equivalent protection to that rendered through judicial review by an
independent tribunal established by law.

Adopting this approach, the structure of the mechanism has several important
safeguards for independence important to the equivalency argument. Successive reso-
lutions of the Security Council have called for an independent Office of the Ombud-
sperson. The Ombudsperson is appointed by the Secretary-General and he or she is not
subject to direction by the Secretariat, Security Council or its Committee.58 The
construction of the process is such that, subject to the overrides, the Ombudsperson
functions autonomously with no opportunities for States, the Security Council, the
Committee or its supporting body – the Monitoring Team – to intervene in the
procedures leading to the Comprehensive Report and recommendation. Further,
the Ombudsperson has no reporting requirements save for biannual public reports to the
Security Council. These, rather than limiting independence, serve to enhance it,
providing a forum through which the Ombudsperson can identify any incursions into
the independent functioning of the Ombudsperson mechanism in practice.59

The tenure of the Ombudsperson was identified by the Special Rapporteur as an
issue in terms of independence, given the short terms provided for in the original
resolutions. However, that concern has lessened – at least in terms of the time periods
provided for in the resolution – in that the Security Council now generally provides for
30-month terms for the Ombudsperson.60

The practice of the Ombudsperson Office to date is also highly relevant. While the
opportunity for an overturn exists, it has never occurred. This means that in the cases
concluded to date it is the Ombudsperson – not the Committee or the Security Council
– who has decided on the delisting petitions. Moreover, in the assessment of the
Ombudsperson,61 the process for individual petitioners, with few exceptions, has been
in accordance with the fundamental requirements of fairness, which evidently incorpor-
ates independence. And it is this particular achievement of a fair and autonomous

56 See Article 6 of the European Convention on Human Rights, 4 November 1950, ETS 5;
and Article 14 of the International Covenant on Civil and Political Rights, 16 December 1966,
United Nations, Treaty Series, vol. 999.

57 This argument is analogous to that adopted by the European Court of Human Rights in
Bosphorus Hava Yollari v Ireland, Application no. 45036/98 (ECHR 2005-VI, 30 June 2005).

58 See UNSC Res 1904 (n 39) [20].
59 See various Reports from the Ombudsperson to the Security Council, available at

<www.un.org/en/sc/ombudsperson>.
60 For example, see UNSC Res 2161 (n 45).
61 ibid.
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assessment of the cases in practice which perhaps best supports that the Ombudsperson
process is sufficiently independent.

In these combined circumstances, there is a strong argument to be made that the
Ombudsperson process, as envisaged by the resolutions and implemented, has sufficient
attributes so as to be categorized as an effective independent review mechanism
providing an equivalent protection to classic judicial review.

There is, however, one significant limitation in terms of structural protections for the
independence of the Ombudsperson process which weakens the equivalency argument.
It arises not from the design of the mechanism but from the approach to implemen-
tation adopted by the UN Secretariat to date. Unfortunately, the characteristics of
autonomy carefully crafted by the Security Council have not been reflected in the
manner in which the Secretariat has put the resolution into effect. While the Security
Council has called for the establishment of an independent Office of the Ombuds-
person, no such entity has ever been created within the UN structure. Instead, the
Secretariat has opted to apply the consultancy contract arrangement employed to
engage experts on the panels which assist the various sanctions committees to fill the
position of Ombudsperson. This approach fails to recognize the distinct and independ-
ent role of the Ombudsperson. Further, what is especially damaging to the equivalency
argument is the fact that the terms and conditions of such a contract are inconsistent
with the features of a judicial body or independent tribunal.

There are many deficits in that respect. The terms of the consultancy contract are
within the discretion of the Secretariat such that they can be changed – including as to
length of term and compensation – at the time of each renewal. In sum, there are no
fixed conditions of service. Moreover, the contractual arrangements in place have
components which are completely inconsistent with independence. As identified in the
Ombudsperson’s Tenth Report to the Security Council,62 the most flagrant is a
requirement that unnamed officials within the Department of Political Affairs must
certify satisfactory performance on the part of the consultant in the Ombudsperson
position on a monthly basis for payment to be made. The problem is further aggravated
by the fact that this certification function has been delegated to authorities within the
Security Council Subsidiary Organs Branch in the Security Council Affairs Division –
the very division and branch which are mandated to support the Security Council and
its committees. As independence for the Ombudsperson is most critical with reference
to these bodies, the conflict of responsibilities of these officials creates a glaring gap in
the structural independence of the Ombudsperson.

Additionally, the consultancy status precludes the Ombudsperson from directly
managing the staff assigned to assist him/her or a dedicated budget. Again it is officials
with the Security Council Affairs Division who fulfil these responsibilities. This creates
both principled and practical problems in terms of the independent functioning of the
Office of the Ombudsperson. And finally, the current structure simply provides none of
the expected institutional protections for an independent review mechanism. Instead,
independence is dependent on personalities and the Ombudsperson is forced to

62 ‘Letter from the Ombudsperson to the President of the Security Council’ (13 July 2015)
UN Doc S/2015/533 [55]–[85].
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negotiate and use the report to the Security Council as the only means of responding to
possible infringements of the autonomous operations of the Office.

In combination, these limitations in terms of the independence of the Ombudsperson
significantly weaken the argument that it is an autonomous mechanism which can
provide an equivalent protection to that given by a judicial body/independent tribunal.
As discussed above, some of the key issues with respect to the establishment of an
independent review mechanism at the international level appear unsolvable at present
because they touch on highly sensitive political questions related to the powers and
functions of the Security Council. While arguments for change despite those hurdles
are important, it is understandable that progress – if it comes – will be slow.

However, these contractual arrangements, which create an obvious vulnerability to
the effectiveness of the mechanism, arise from administrative decisions unrelated to the
framework or politics of the Security Council and can be changed. It is disappointing
that they remain in place after more than five years of operations, especially given the
important role which Secretary-General Annan and other UN officials within the
Secretariat originally played in inspiring the Office of the Ombudsperson. The efficacy
of the equivalent protection argument would be significantly enhanced if steps were
taken to change the contractual and administrative arrangements for the Ombudsperson
to reflect the key characteristics of independence as envisaged by the Security Council.

6.4 Overall Assessment

With this critical change and despite the weaknesses identified, there is a strong
argument to be made that the Ombudsperson mechanism as designed and operated in
practice to date fulfils the fundamental requirements of an effective review mechanism;
one which provides an equivalent protection to judicial review by an independent
tribunal. It is a means by which a listed person and entity can learn about and answer
the case, be heard by the decision maker and have the opportunity for a remedy
delivered on the basis of an independent assessment. Critically, to date, 64 cases have
been or are being considered through the Ombudsperson process, demonstrating both
the need for and success of the mechanism. Looking back at the situation as it stood in
2009, this can only be categorized as remarkable progress. This experience also
evidences that the best and most efficient way forward is to build upon this existing
mechanism to further enhance the fairness and credibility of Security Council targeted
sanctions.

7. EXTENSION OF THE MECHANISM

In addition to the weaknesses outlined above, at this stage, perhaps the most significant
challenge in trying to progress fair process in Security Council sanctions practice is not
the content of the Ombudsperson mechanism but its application. While the Security
Council has 16 sanction regimes with targeted components, only those listed under the
Al Qaeda regime have access to the Ombudsperson.

Politically, many arguments are advanced to defend this deficit, noting the different
context, content and nature of the various regimes. The statement is made that the
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distinct sanction arrangements must be considered individually with a view to what is
the appropriate fair process approach for each. However, to date, despite that general
rhetoric, no substantive proposals as an alternative to the Ombudsperson process have
been advanced.

There are a few simple points which make the distinctions drawn between regimes
untenable in the fair process discourse. From the perspective of an individual who is
subject to sanctions, there is no logical explanation as to why some listed individuals
have a remedy and others do not. In principle, it is clear that the application of
restrictive measures against individuals and entities without the availability of an
independent review mechanism which can provide an effective remedy is contrary to
fundamental human rights precepts. Thus, the Security Council practice in those
regimes is contrary not only to those precepts but to Article 1 of the UN Charter, which
mandates compliance with the same.

Pragmatically, in so far as States are called upon to implement measures against
individuals and entities – often their citizens and residents – without information and
the availability of a fair process, there will be significant challenges to effective
implementation politically and in policy and practice. It follows that even with the
progress in the Al Qaeda regime, the fair process concerns with Security Council
sanctions will continue as long as no steps are taken to extend the Ombudsperson
mechanism to the other targeted sanctions regimes. Recognizing the political concerns,
especially with the non-proliferation schemes, perhaps the best way forward is with an
incremental approach extending the regime to less contentious political contexts
initially. However, from a principled perspective it remains the case that the sanctions
regimes which currently provide no access to an independent review mechanism at the
international level cannot be defended in terms of fundamental human rights principles
and natural justice. Moreover, it is likely just a matter of time until the considerations
which drove the judicial intervention in the Al Qaeda regime will be replicated in the
context of other sanction measures. As a result it would be prudent for the Security
Council to pre-empt such an eventuality by proactively addressing the issue at this
stage and introducing – gradually if necessary – the Ombudsperson process into any
remaining targeted sanctions regimes.

8. CONCLUSION

The road to the creation of the Office of the Ombudsperson provides many lessons. In
particular, while there is no enforcement mechanism which monitors Security Council
practice with reference to fundamental human rights precepts, in practice there are
important forces which will ultimately compel compliance. Most significantly, in the
long term, measures which fail to meet the requisite standards will be neither credible
nor enforceable. With Resolution 190463 and those which have followed it, the Security
Council has demonstrated its strength by innovating to respond to a situation which
threatened the effectiveness of its important sanction power. Though there are unques-
tionably serious hurdles to further progress, particularly in the current political climate,

63 UNSC Res 1904 (n 39).
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the remarkable improvements made to date can and should motivate continued effort to
strengthen and expand fair process in targeted sanctions practice. This in turn will
enhance the credibility and effectiveness of the sanctions which constitute an important
tool in safeguarding our collective right to life and security.
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11. Timing matters: termination policies for UN
sanctions
Kristen E. Boon

1. INTRODUCTION

In recent decades, the UN Security Council has increased its use of sanctions,
particularly in cases of intrastate (non-international) conflict.1 However, once in place,
UN sanctions tend to stick. The decision to lift sanctions – just like the decision to
impose them – is political, and there is an instinct not to revisit ‘already decided’
matters. While it is often assumed that it is preferable to have high barriers to the
termination of sanctions in order to extract credible commitments from entities subject
to sanctions, how and when sanctions end is related not only to their efficiency but also
to legal principles related to public authority.2 Despite this, analyses of termination
policies of UN sanctions are curiously thin, though the concept of termination is
richly explored in neighbouring disciplines such as conflict management and peace
negotiations.

The question of sanctions termination is of central importance to the work of the
Council because it determines the robustness of article 41.3 By termination of
sanctions, I mean the policies and practices of the Security Council that govern how
UN sanctions expire.4 Termination procedures have political and legal dimensions, are
related to voting rules and can be linked to the material breach of other international

1 As of 2011, more than 50% of sanctions regimes addressed intrastate conflicts (14 of 27).
See Andrea Charron, UN Sanctions and Conflict: Responding to Peace and Security Threats
(Routledge 2011) 8. In addition to intrastate conflict, the Council applies sanctions in three other
categories: anti-terrorism, weapons of mass destruction and traditional inter-state conflicts.

2 See generally Armin von Bogdandy, Philipp Dann and Matthias Goldmann, ‘Developing
the Publicness of Public International Law: Towards a Legal Framework for Global Governance
Activities’ (2008) 9 German LJ 1375; Devika Hovell, The Power of Process: The Value of Due
Process in Security Council Sanctions Decision-Making (Oxford University Press 2016) 57–82.

3 United Nations, Charter of the United Nations, 24 October 1945, 1 UNTS XVI (UN
Charter) Article 41: ‘The Security Council may decide what measures not involving the use of
armed force are to be employed to give effect to its decisions, and it may call upon the Members
of the United Nations to apply such measures. These may include complete or partial
interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other means
of communication, and the severance of diplomatic relations.’

4 Termination procedures are to be distinguished from withdrawal provisions and escape
clauses. Withdrawal provisions allow a state to nullify its membership in an agreement without
violating the integrity of the institutional structure of commitments by other members. Escape
clauses, in contrast, create temporary exemptions to international agreements through derogation
or force majeure. Barbara Koremenos, The Continent of International Law: Explaining Agree-
ment Design (draft on file with author 2015) 95.
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agreements. What makes them particularly complex, however, is that certain sanctions
regimes (for example sanctions on weapons of mass destruction (WMD) or terrorism)
may require one approach to termination, whereas sanctions aimed at internal conflict
situations or those that are deployed to support a government might necessitate another.
Annex 1 provides an overview of empirical data on the types of termination models
employed in sanctions regimes by the Security Council from 1990 to 2015.

The July 2015 nuclear deal with Iran demonstrates the relevance and complexity of
termination models in the WMD context. The ‘snap back’ provisions in the Security
Council’s Resolution 2231 ended previously existing sanctions yet provided a quick
and novel method for their reimposition.5 The resolution states in paragraph 11 that if
the Security Council receives a complaint from one of the seven parties to the Iran deal
(which includes Germany) alleging that there is ‘significant non-performance of
commitments’ by Iran, then the prior sanctions can be reimposed or ‘snap back’.6 In
order for this to happen, the Security Council must vote to continue the terminations
and, if this draft resolution does not pass (which seems likely if one of the Permanent
Five [P5] initiated the resolution), after a short time lag all the resolutions that have
‘been terminated [by this resolution] … shall apply in the same manner as they applied
before the adoption of this resolution’.7 In other words, the continuance of the
termination becomes the subject of the vote. Moreover, a sole P5 member can block the
same and prior measures will snap back.8

The implications are significant: if a single P5 member vetoes a draft resolution that
follows a complaint submitted to the Security Council, the terminations cease to have
effect and the sanctions operate as though they have no termination provision.9 The
resolution also contains a general termination clause, providing that the resolution will

5 Prior sanctions resolutions are terminated and the present resolution expires 10 years
after the Joint Comprehensive Plan of Action Adoption Day. UNSC Res 2231 (20 July 2015) UN
Doc S/RES/2231 [7]–[8]. ‘Adoption Day’ is the date 90 days after the endorsement of the
JCPOA by the Security Council (20 October 2015), or an earlier date if decided by mutual
consent of the participants. Joint Comprehensive Plan of Action (JCPOA) [34(ii)] (Vienna 14
July 2015) <eeas.europa.eu/statements-eeas/docs/iran_agreement/iran_joint-comprehensive-plan-
of-action_en.pdf>.

6 ibid JCPOA [37]. The JCPOA does not include the term ‘snap back’, though it is
frequently referred to as such by high-level commentators including former US President Barack
Obama. See Office of the Press Secretary, ‘Press Conference by the President’ (White House,
15 July 2015) <www.whitehouse.gov/the-press-office/2015/07/15/press-conference-president>.
‘Snap back’ is a new phrase to major international agreements, though it has been used for tariffs
in bilateral trade agreements and domestic contexts to refer to a number of different kinds of
mechanisms including the reinstatement of union concessions in collective bargaining agree-
ments or the immediate return of inadvertently disclosed evidence.

7 UNSC Res 2231 (20 July 2015) UN Doc S/RES/2231 [12].
8 Jean Galbraith, ‘Ending Security Council Resolutions’ (2015) 109 Am J Int’l L 806, 807

(discussing the ‘trigger termination’ model).
9 One attempt has already been made to trigger this process, albeit by a non-Security

Council member. See Rick Gladstone, ‘Israel Calls on UN to Punish Iran for Missile Test’ (New
York Times, 14 March 2016) <http://www.nytimes.com/2016/03/15/world/middleeast/iran-israel-
un-missile-tests.html>.
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terminate 10 years after the Joint Comprehensive Plan of Action is concluded.10 Given
the unusual power this snap back provision accords to a handful of individual States, it
may be most appropriate for the unusual and serious consequences of WMDs.
Nonetheless the model offered by Resolution 2231 is useful in providing a template for
considering what models the Security Council has used to end sanctions, who or what
mechanism might trigger the termination of sanctions (or in the Iran context, the
termination of sanctions suspension), and what standards should be applied to
determine compliance.11

Where individuals or entities are the focus of Council action (as distinct from States),
procedures for termination and delisting are particularly important for reasons of
human rights and legitimacy. Two different levels of termination must therefore be
distinguished at the outset: procedures for ending a sanctions regime as such and
procedures for ‘delisting’ individuals or entities under an ongoing sanctions regime.
This differentiation illustrates an ongoing interplay between the formalization of
sanctions on the one hand, and the types of termination procedures that might apply as
a matter of sanctions design and the individualization of sanctions on the other, which
constitutes an exercise of international public authority by the Security Council in that
it affects the status and rights of individuals.12 Moreover, it must be recognized that
certain types of sanctions regimes are deployed to build the peace.13 The termination
models for forward-looking ‘regulatory’ sanctions (where the government welcomes
UN assistance and where no stigma attaches) must be distinguished from those
sanctions that are meant to coerce or penalize targets.14

In this chapter, I examine the Security Council’s current termination practices for
multilateral sanctions. I then explore the relationship between termination procedures
and voting rules, and other mechanisms such as delisting. I argue that in most cases,
short sanctions with defined termination procedures in the form of sunset clauses,
combined with a global delisting review process, are the most desirable model. Four
arguments are offered in support of this qualitative claim that shorter sanctions are
consistent with greater efficiency and effectiveness. First, narrowly tailored sanctions
reduce conflicts between sanctions committee members and targets while curbing
potential over-compliance. Second, related to efficiency is the beneficial effect that
finite sanctions have on the transparency and therefore legitimacy of the UN’s

10 UNSC Res 2231 (n 7) [8]. (For discussion, see Loraine Sievers and Sam Daws, The
Procedure of the Security Council (4th edn, Oxford University Press 2014) Update to Chapter 4,
Section 3 <www.scprocedure.org/#!chapter-4-section-3d/c83d>).

11 Galbraith (n 8) 807 (discussing the Resolution 2231 model and identifying the three
components of trigger terminations as: ‘an activator, a substantive standard for activation, and
the time that it takes the resolution to terminate after activation of the trigger’).

12 See generally, Larissa van den Herik, ‘Peripheral Hegemony in the Quest to Ensure
Security Council Accountability for its Individualized UN Sanctions Regimes’ (2014) 19 J
Conflict & Sec L 427. See also mandate of the ILA Study Group on Sanctions available at
<www.ila-hq.org/en/committees/study_groups.cfm/cid/1055>; Report of the Informal Working
Group of the Security Council on General Issues of Sanctions (22 December 2006) UN Doc
S/2006/997.

13 See Kristen Boon, ‘UN Sanctions as Regulation’ [2016] Chinese J Int’l L.
14 ibid.
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deliberative process. Third, an argument can be made that, because of the emergency
nature of the problems sanctions are used to address, they should by their nature be
temporary. Fourth, as a public order body the Security Council exercises authority over
States and individuals and as such should operate within a legal framework that
requires respect for individual autonomy. I also address the counter-arguments that
short sanctions are not desirable because targets will just wait out the sanctions period
hoping the Security Council will not reimpose them, and that the Security Council
members prefer longer sanctions for reasons of agenda control.

2. MODELS OF TERMINATING UN SANCTIONS

Termination policies are related to sanctions design. Recent innovations in the field of
sanctions, namely the move from comprehensive to targeted sanctions, and increasing
complexity in the interactions between UN sanctions and other measures (ie peace-
keeping mandates or regional sanctions) have led to a now sophisticated discussion
about sequencing, timing, clarity of objectives and measuring the effectiveness of
sanctions on the basis of coercing, constraining and signalling.15 While there has been
some consideration of the need to clarify the termination of sanctions at the individual
level, for example the Targeted Sanctions Consortium recommends sanctions drafters
consider (i) what specific actions targets need to take for sanctions to be lifted and
(ii) what procedures are available to review their designations, there has been virtually
no discussion of the permanence of sanctions regimes themselves.16

UN sanctions termination procedures usually follow one of three models:

+ resolutions with sunset clauses;
+ resolutions with no expiry date; and
+ resolutions with a commitment to review (sometimes subject to conditions).

The clearest model of determining the permanence of sanctions is the inclusion of a
sunset clause.17 A sunset clause refers to a provision that determines the expiration of a
measure at a certain time. Annex 1 demonstrates that 11 of 41 reviewed resolutions

15 See generally, Thomas Biersteker, Sue Eckert and Marcos Tourinho, Designing United
Nations Targeted Sanctions: Evaluating Impacts and Effectiveness of UN Targeted Sanctions
(Targeted Sanctions Consortium (TSC), August 2012) <www.watsoninstitute.org/pub/Designing_
UN_Targeted_Sanctions_FINAL.pdf>.

16 The article by Jean Galbraith (n 8), is a notable exception although it is not specific to
sanctions; ibid 25. In its design checklist, the TSC does ask ‘What are the specific criteria for
termination or suspension of sanctions? And how might modification including suspension of
sanctions provide incentives?’ but there is no analysis of these considerations in the report. When
Venezuela held the Presidency of the Council in February 2016, it attempted to discuss
termination as an issue related to transparency. See Sievers and Daws (n 10) Chapter 8(5)(e);
Security Council, ‘Meetings Coverage’ (11 February 2016) UN Doc SC/12238.

17 The Sanctions regime applied against Eritrea/Ethiopia in UNSC Res 1298 (17 May 2000)
UN Doc S/RES/1298 was the first time a sunset clause was used. It was adopted because of
problems with the continuous review (subject to vague conditions) approach adopted in Iraq.
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contained a sunset clause and, of these, eight were imposed in relation to internal
conflicts, two concerned international conflicts and one applied to a resolution on
terrorism.18 Typically, a sunset clause will contain language that the measure ‘ceases to
have effect unless it is reauthorized’.19 Numerous UN resolutions, for example,
authorize sanctions for a renewable 12-month period. This may be phrased as
establishing the regime ‘for 12 months from the date of adoption of this resolution’ but
usually sets an ‘initial’ 12-month or one-year period, after which the regime will be
reviewed ‘with a view to renewing the measures’.20 The effect of a sunset clause is to
place a time limit on the measures authorized. In order to reauthorize the measure, a
new decision by the Security Council is required.

A second model contains no criteria for termination. This is the least frequent model
adopted by the Council and was applied in six out of 41 resolutions.21 Sanctions against
Rhodesia and South Africa, the first sanctions regimes imposed by the Security
Council, were indefinite and illustrate this approach.22 These resolutions make no
mention of termination at all.23 For these regimes the Security Council needs to pass a
new resolution to terminate the measures imposed requiring the concurrence of all the
permanent members.

The Iran deal discussed at the outset provides a modern variation on this model: the
sanctions terminate through a new resolution but can snap back at the request of a
single State, making them functionally indefinite under certain circumstances. Resolu-
tion 2231 has thus made the conversation about the ‘reverse veto’ more nuanced: in the
past, the reverse veto has been used to describe the situation where a veto could prevent
termination of an existing regime.24 Resolution 2231, however, provides an even more
robust version: it is an affirmative proposition (the continuation of the resolution lifting
the sanctions) that may be reversed by a future vote.

The third and most frequent termination model includes language that promises a
‘continuous review’ or a ‘commitment to review’. Annex 1 illustrates that 25 of 41

18 See Annex 1.
19 John Finn, ‘Sunset Clauses and Democratic Deliberation: Assessing the Significance of

Sunset Provisions in Antiterrorism Legislation’ (2010) 48 Colum J Transnat’l L 442, 445.
20 UNSC Res 1493 (28 July 2003) UN Doc S/RES/1493 (Democratic Republic of the

Congo) [22]; UN Security Council Resolution 1521 (22 December 2003) UN Doc S/RES/1521
(Liberia) [18]; UNSC Res 2127 (5 December 2013) UN Doc S/RES/2127 (Central African
Republic) [54]; UNSC Res 2140 (26 February 2014) UN Doc S/RES/2140 (Yemen) [11] and
[15]; UNSC Res 2206 (3 March 2015) UN Doc S/RES/2206 (South Sudan) [12].

21 Two of these resolutions applied to measures imposed in relation to apartheid, three
applied to internal conflicts, and one applied to international conflicts. See Annex 1.

22 See, for example, UNSC Res 221 (9 April 1966) UN Doc S/RES/221; UNSC Res 232
(16 December 1966) UN Doc S/RES/232.

23 See, for example, UNSC Res 751 (24 April 1992) UN Doc S/RES/751 (Somalia) [16]
(The Council ‘[d]ecides to remain seized of the matter until a peaceful solution is achieved’).

24 See also Kofi Annan and Kishore Mahbubani, ‘Rethinking Sanctions’, Project Syndicate
(11 January 2016) (on file with author) (‘Even when sanctions are not having the intended
impact, however, they often remain in place. One reason is that, once sanctions have been
adopted, the five permanent members of the UN Security Council can “reverse veto” attempts to
lift them. Thus, although sanctions regimes are subject to periodic review, this means little as
long as at least one permanent member is committed to maintaining them’).
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resolutions fall into that category.25 For example, Resolution 1970 (Libya) and
Resolution 2048 (Guinea-Bissau) include a commitment to review, but with no definite
timetable.26 This language originates from sanctions resolutions on the Democratic
People’s Republic of Korea (DPRK), which addressed the very different situation of
WMD.27 Similar language can be found in resolutions that ‘express [a] readiness to
review’28 or promise to keep the situation ‘under continuous review’.29 Sometimes this
third model will link the commitment to review with particular deadlines or events. In
Resolution 1737 (Iran) for example, the Council noted:

[I]n light of the report … to be submitted within 60 days … it shall suspend the
implementation of measures if and for so long as Iran suspends all enrichment-related and
reprocessing activities, including research and development, as verified by the IAEA, to allow
for negotiation; that it shall terminate the measures specified … as soon as it determines that
Iran has fully complied with its obligations under the relevant resolutions of the Security
Council and met the requirements of the IAEA Board of Governors, as confirmed by the
IAEA Board.30

Such sanctions are presumably indefinite until the committee or another actor (such as
an Expert Panel or the Secretary-General) recommends otherwise.31 They also require a
further resolution to terminate them. As a result, they bear strong similarities to
indefinite sanctions, but have taken precedence because reports submitted by Panels of
Experts have created a more sophisticated source of information for the Council.

These generalized methods of sanctions termination are complemented by individu-
alized review mechanisms applicable to particular regimes. Listed individuals or
entities can request delisting if they believe the grounds for their designation are
unfounded. In the case of individuals sanctioned in connection with the 1267/1989/
2253 list addressing Al Qaeda and ISIL, a review may be requested by individuals

25 25 of 41 resolutions fall into the continuous review category, with 12 concerning
measures in relation to internal conflicts, 3 concerning measures in international conflicts, 8
applicable to terrorism resolutions, and 2 to WMDs. See Annex 1.

26 See for example, UNSC Res 1970 (26 February 2011) UN Doc S/RES/1970 (Libya);
UNSC Res 2048 (19 May 2012) UN Doc S/RES/2048 (Guinea-Bissau).

27 UNSC Res 1718 (14 October 2006) UN Doc S/RES/1718 (DPRK) [15].
28 UNSC Res 883 (11 November 1993) UN Doc S/RES/883 (Libya) [16]; UNSC Res 1173

(1998 June 1998) UN Doc S/RES/1173 (UNITA) [15].
29 UNSC Res 757 (30 May 1992) UN Doc S/RES/757 (Yugoslavia) [16]; Resolution 2127

(n 20) [61].
30 UNSC Res 1737 (27 December 2006) UN Doc S/RES/1737 (Iran) [24(b)].
31 See, for example, UNSC Res 1267 (15 October 1999) UN Doc S/RES/1267 which

‘[d]ecides to terminate’ certain of the sanctions that it set on the Taliban ‘once the Secretary-
General reports to the Security Council that the Taliban has fulfilled the obligations set out in’
another paragraph of the resolution – specifically, that the Taliban turn over Osama bin Laden to
a country in which he had been indicted, and Resolution 1021, which provided that sanctions
imposed under a prior resolution would terminate a fixed period of time after the Secretary-
General reported to the Council that Bosnia, Croatia and Serbia had all signed the Dayton
Accords. Discussed in Galbraith (n 8) 809–810.
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directly.32 The Ombudsperson’s office conducts ‘independent and impartial’ reviews
that are outside the purview of ‘any government’ including members of the Security
Council that can result in an individual or entity being removed from the list of
sanctions.33 Importantly, Resolution 1989 built in a ‘reverse consensus’ such that the
Ombudsperson’s recommendation to de-list will bind the sanctions committee unless
every member of the sanctions committee objects within 60 days.34

Individuals and entities listed under other sanctions regimes have access to a
different and less developed process: a ‘focal point’ within the Secretariat, established
in 2006.35 The function of the focal point is to compile requests for delisting, ensure
that there are no duplicates and forward the requests to the appropriate government to
make recommendations on whether delisting is appropriate. It does not have the power
to request information from relevant States or experts’ groups, facilitate the transmis-
sion of questions from States to the petitioner or make recommendations.36 Due to the
difference in mandate, the focal point has achieved less information-gathering, consult-
ation and outreach and has delisted individuals much less frequently.37 These inconsist-
encies have led to proposals to extend the mandate of the Ombudsperson to all
sanctions regimes, although it is apparent that there is mixed support for such a
development.38

32 Resolution 1267 (n 31); UNSC Res 1989 (17 June 2011) UN Doc S/RES/1989; UNSC
Res 2253 (17 December 2015) UN Doc S/RES/2253. See generally, Security Council Committee
pursuant to resolutions 1267 (1999), 1989 (2011) and 2253 (2015) concerning ISIL (Da’esh), Al
Qaeda and associated individuals, groups, undertakings and entities, ‘Sanctions Measures’ (UN
Security Council Subsidiary Organs) <www.un.org/sc/suborg/en/sanctions/1267>. Information
on this office is available at The Office of the Ombudsperson to the ISIL (Da’esh) and Al Qaeda
Sanctions Committee website <www.un.org/sc/suborg/en/ombudsperson>.

33 UNSC Res 1904 (17 December 2009) UN Doc S/RES/1904 [20]–[21]. The Ombudsper-
son’s mandate was renewed in UNSC Res 2161 (17 June 2014) UN Doc S/RES/216.

34 Resolution 1989 (n 32) [23].
35 UNSC Res 1730 (19 December 2006) UN Doc S/RES/1730. More information is

available at the Focal Point for Delisting website <www.un.org/sc/suborg/en/sanctions/
delisting>.

36 Compendium High Level Review of United Nations Sanctions (November 2015) based
on UN Doc A/69/941-S/2015/432 pp 30–31 (Compendium), which states: ‘The Focal Point was
established in 2006 for individuals and entities subject to sanctions to petition the Council for
removal of sanctions but has remained largely stagnant.’ In the context of discussions about
whether the focal point should be empowered with additional responsibilities, proposals in the
Compendium included ‘requiring the committee to take a formal decision in relation to the
petition; fixing a timeframe for decisions to be made; encouraging the provision of reasons to
the petitioner for the outcome; and empowering the Focal Point to receive and transmit requests
for humanitarian exemptions, as well as communications from individuals/entities in all regimes
which raise issues of continued sanctions power-listing or mistaken identities’.

37 Information on focal point delisting is available at Focal Point for Delisting, ‘De-Listing
Requests’ (UN Security Council Subsidiary Organs, 20 January 2016) <www.un.org/sc/suborg/
en/sanctions/delisting/de-listing-request-stats>. Information on Ombudsperson delisting is avail-
able at Office of the Ombudsperson of the Security Council’s 1267 Committee, ‘Status of Cases’
<www.un.org/sc/suborg/en/sc/ombudsperson/status-of-cases>.

38 In an October 2014 debate on security methods, for example, diverse views were
expressed by UN members on the need to expand the Ombudsperson’s purview to cover all
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3. CIRCUMSTANCES LINKED TO TERMINATION MODELS

Writing about sunset clauses in anti-terrorism legislation, John Finn says we should
expect sunset clauses to attach to domestic legislation where they are far-reaching or
obvious departures from the ordinary administration of public law.39 He also argues
that we would predict sunset clauses in ‘policy environments dominated by informa-
tional uncertainty, risk (social and electoral), and political conflict regarding the
allocation of power’.40 Sunset provisions may reflect a slim majority or a controversial
measure and are popular in cases of arrest, detention, wiretapping, surveillance and the
suspension of due process guarantees.

Finn’s insight provides a useful framework for reflecting on international legal
instruments. In treaty practice, parties that are entering into new treaties may insist
upon finite terms to a treaty in a case of uncertainty about the state of the world. For
example, security and trade agreements have the highest incidence of termination
provisions.41 Here we see parallels with domestic practice where legislators uncertain
about the future will authorize legislation for limited periods of time. Because sanctions
are not negotiated at the outset by States, however, but are instead the result of a
pre-existing allocation of power to the Security Council, an important difference exists:
State or individual entities subjected to sanctions do not have leverage over the duration
of the provisions at the time sanctions are imposed. Termination models are chosen at
the discretion of Security Council members in a context of informational uncertainty
and rapidly changing situations on the ground.

As Annex 1 demonstrates, the links between subject matter areas and termination
models are not easy to discern. The WMD sanctions on the DPRK (and until recently
Iran, as discussed above) are functionally indefinite.42 Arguably this is because of the
seriousness of the subject matter. Sanctions that apply to intra-State conflict in contrast

sanctions regimes. ‘While some favoured extending the mandate and safeguards, others
cautioned that each regime was different and could require a tailored approach. The representa-
tive of Rwanda, echoing remarks by several delegates, supported extending the Ombudsperson’s
mandate to all sanctions regimes, saying: “It is just common sense”. The representative of
France, however, urged vigilance in implementing sanctions in the fight against Al Qaeda and
Da’esh, as well as respecting the fundamental freedoms of listed individuals. Each sanctions
regime was specific and he supported the creation of a focal point within the Secretariat that
could receive delisting requests. Still others questioned expansion of the mandate altogether. The
representative of the Russian Federation expressed concern over the extension of the mandate to
other sanctions regimes, as the Office was not always up to the task before it in the context of
the fight against terrorism. Rather, it would be more important to enhance existing sanctions
mechanisms.’ Security Council Media Coverage, ‘Speakers Voice Diverging Views on Working
Methods, Sanctions Regimes, in Security Council Open Debate’ (23 October 2014)
<www.un.org/press/en/2014/sc11612.doc.htm>.

39 Finn (n 19) 455.
40 ibid 449.
41 Koremenos (n 4) 181.
42 Resolution 1718 (n 27) [18] (‘Affirms that it shall keep the DPRK’s actions under

continuous review and that it shall be prepared to review the appropriateness of the measures
contained in para 8 above, including the strengthening, modification, suspension or lifting of the
measures, as may be needed at that time’). The same language is included in UNSC Res 1874
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are most frequently subject to sunset clauses or a commitment to review.43 While some
also use indefinite language, there was a deliberate move away from unlimited
sanctions towards sunset clauses following the problematic and long lasting sanctions
in Iraq.44 Regulatory sanctions that seek to protect and regulate forest industries and
conflict minerals would seem to require longer timeframes given their objectives, but in
fact have been subject to sunset clauses.45

As a general matter, the clarity and fairness associated with sunset clauses make
them good mechanisms. Nonetheless, three specific cases can be singled out where
defined sunset periods have less relevance. First, where sanctions support ongoing
peace processes or provide a legal basis for restructuring government industries, such
as the third sanctions episode against Liberia, a longer-term approach to sanctions may
be justified.46 Second, where highly developed review processes are available to
individuals such as those listed under the 1267/1333/1989 regimes, there is greater
justification for longer-term sanctions. That is because the regime stays in place but the
individuals subject to it have a means of being delisted. This combination of
termination and delisting mechanisms provides flexibility while curbing potential
over-compliance and an undue impact on individual rights. In contrast, short sanctions
should be the norm for regimes that do not have a review process of the level offered
by the Ombudsperson, and these account for 15 of the contemporary 16 sanctions
regimes. Finally, where Panels of Experts are actively monitoring the situation on the
ground and providing current information to the Council, the feedback may be tailored
and justify a continuous review model premised on the understanding that active
monitoring makes it possible to adjust and ramp them up or down quickly.

Absent these three circumstances, however, there are important reasons for prefer-
ring short sanctions. This is supported by recent rational design research. Although
there is always a risk of non-compliance,47 rationally designed international systems

(12 June 2009) UN Doc S/RES/1874 [32]. See also UNSC Res 2094 (7 March 2013) UN Doc
S/RES/2094 [36].

43 See for example, UNSC Res 2219 (28 April 2015) UN Doc S/RES/2219 (Côte d’Ivoire)
where [1] and [11]–[12] decide that states shall take all necessary measures to implement
sanctions for a period of one year and provide that the Council will review the measures and the
listings by the end of that period for possible modification or lifting.

44 See for example, Resolution 2048 (n 26) [12]. See also Daniel Malone, The UN Security
Council: From the Cold War to the 21st Century (Rienner 2004) 175–176 (discussing the UK/US
opposition to sunset clauses); David Cortright, George Lopez and Linda Gerber, Sanctions and
the Search for Security: Challenges to UN Action (Rienner 2002) 9f.

45 For a discussion of regulatory sanctions that have a peacebuilding/stabilization objective,
see Boon (n 13).

46 See Boon (n 13). This is not to suggest, however, that limits should not apply to sanctions
used in a regulatory fashion, but rather the objectives, and often the support of the government,
are such that a more flexible approach may be warranted.

47 This applies to targets of Security Council sanctions as well as to States that implement
sanctions. The Security Council needs to keep its own members on board, as well as other
potential sanctions busters. See for example, Ian Hurd, After Anarchy: Legitimacy and Power at
the UN Security Council (Princeton University Press 2007) (discussing the OAU’s refusal to
enforce Libyan sanctions following the Lockerbie bombing).
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seek to minimize risks of cooperation by reducing the positive benefit of non-
compliance.48 In the sanctions context, control and flexibility are particularly import-
ant.49 Control considers how decisions in the system are made (with voting rules for
sanctions authorization or termination being a relevant example) whereas flexibility is
a measure of how well the system incorporates new and changed circumstances.
Sanctions that have clear deadlines and criteria required for lifting reduce the
uncertainty of the outcomes of compliance. Review mechanisms and trigger termina-
tions meet the goals of flexibility.50 As a result, unless special circumstances apply,
the most appropriate model will be sunset clauses. The next sections further explore
why short sanctions are to be preferred to indefinite or continuous review models, and
discuss the counter-arguments.

4. THE ARGUMENT IN FAVOUR OF SHORT SANCTIONS

Short sanctions with defined termination procedures in the form of sunset clauses foster
continual deliberation, which has positive effects on operational efficiency of sanctions
regimes and the UN’s democratic legitimacy. Moreover they create a default rule that
sanctions are time bound. As noted above, in most cases, short sanctions with sunset
clauses are to be preferred over indefinite sanctions and open-ended commitments to
review. After discussing the arguments for and against short sanctions, I will turn to
what mechanisms could be used to determine temporariness, what standards are needed
to determine compliance, and evaluate the alternatives of delisting and snap back
models, as suggested by Resolution 2231.

4.1 Short Sanctions Are Consistent with Efficiency

In 2012, a Targeted Sanctions Consortium report described characteristics most
associated with effective UN targeted sanctions. Narrowness and specificity emerged as
general themes. This was true not only in the creation of sanctions but also in their
termination: clear criteria for lifting sanctions is consistent with greater efficiency.51

Implementation efficiency is increased because ‘well defined goals articulated at the
outset help to minimize conflicts within the sanctions committees and Security
Council’.52 The potential for compliance by the sanctioned parties also increases
because the clarity of the criteria has a greater signalling effect unless the parties game
the system and attempt to wait out the sanctions until there is disunity within the

48 Barbara Koremenos and Allison Nau, ‘Exit, No Exit’ (2010) 21 Duke J Comp & Int’l L
81, 85.

49 ibid 87 (exploring dependent variables such as membership, scope, centralization, control
and flexibility, and independent variables would be the particular issues in each instance of
desired cooperation, including the number of actors in the system and their preferences).

50 ibid 90 (discussing specifically how uncertainty leads to the drafting of treaties with short
and finite, rather than indefinite duration).

51 TSC (n 15) 23.
52 Frans Viljoen and Lirette Louw, ‘State Compliance with the Recommendations of the

African Commission on Human and Peoples’ Rights, 1994–2004’ (2007) 1 Am J Int’l L 101.
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Council and no political will to reimpose sanctions.53 Moreover if the Council is
perceived to be acting in a high-handed, arbitrary or illegitimate way, States will begin
to ignore it, making it less effective.54 The linkage between effectiveness and short
sanctions is important because UN sanctions tend to be long lasting. Of the 16 current
UN sanctions programmes, 10 have been in place for 10 or more years.55

4.2 Termination Clauses Improve Oversight and Transparency

Sunset clauses are also beneficial from a policy standpoint: democratic legitimacy can
be measured by the quality of legislative deliberations.56 Security Council critics have
charged that the Council’s decisions are dominated by the permanent members. Though
decisions require a majority of members to agree, non-permanent members can be
pressured by the political agendas of the P5, and the P5 can exercise their veto if they
prefer to block a resolution.57 These realities are increased by a perceived lack of
transparency in the working methods of the Council.58

Sunset clauses improve oversight of sanctions because they force the Security
Council and its sanctions committees (composed of members of the Security Council)
to reassess sanctions regimes on a periodic basis and with superior information.59

Given the dynamic contexts that characterize most sanctions regimes including armed
conflict, links to terrorism or WMD, or threats to international peace and security more
generally, decisions must be made quickly, often with imperfect information. In the
national context, as Finn writes, ‘sunset clauses both increase opportunities for
legislative decision making and the quality of decisional resources’.60 The same applies
here. Periodic reassessment provides an incentive for legislators to develop better

53 TSC (n 15) 6.
54 See generally, Ian Johnstone, The Power of Deliberation: International Law, Organ-

izations, Politics (Oxford University Press 2011).
55 For up to date information, see the UN Sanctions webpage, which details current

sanctions regimes <www.un.org/sc/suborg/en/scsb>. By contrast, sanctions imposed by regional
organizations last one to two years on average. See, for example, Konstantinos Magliveras, ‘The
Sanctioning System of the African Union: Part Success, Part Failure?’ (Working Paper, 2011)
<www.academia.edu/1103678/THE_SANCTIONING_SYSTEM_OF_THE_AFRICAN_UNION_
PART_SUCCESS_PART_FAILURE>.

56 Johnstone (n 54) 4.
57 David Caron, ‘The Legitimacy of the Collective Authority of the Security Council’

(1993) 87 Am J Int’l L 552, 562–563. Caron argues that this dominance in the Security Council
comes from the permanent members’ relative power in international relations generally.

58 Security Council Report, ‘Special Research Report No. 3: Security Council Transparency,
Legitimacy and Effectiveness’ (18 October 2007) (noting that a 2007 special report of the
Council noted that issues with transparency included the steep increase in closed door sessions,
a stoppage in briefing non-members after such sessions and the general increase in number and
types of activity the Council undertakes). Prior to the 1990s, most Council meetings were public.
In the early 1990s, briefings of non-members following closed door sessions became popular,
but by the end of the decade these were hardly used.

59 Finn (n 19) 448.
60 ibid 449.
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informational resources and mechanisms for implementation. Legitimacy of power
requires the reassessment of coercive measures.

The continuous review model, where it works, may also provide a good system of
oversight that meets the goals outlined above. This depends on the quality of the Panel
of Experts, the frequency with which the Council reviews their reports, and the
Council’s willingness to act. Where the feedback loop to the Council works well,
continuous review models may be as desirable as sunset clauses.

4.3 Sanctions Are Inherently Temporary

Sanctions are measures imposed in response to threats to peace and security. Like
anti-terrorism laws that are enacted in ‘emergency’ situations, sanctions are often
intended to solve security-related issues.61 As derogations from the norm of
co-existence and State sovereignty, there is a powerful argument that coercive measures
must be inherently time bound and departures from this premise must be supported by
members of the Security Council in the form of renewals.62

The 2231 model is significant because it reverses what we might consider to be the
normal state of affairs: no sanctions. In other words, if the default state of affairs is no
sanctions, it is interrupted by the imposition of the measures under a Chapter VII
resolution. The trigger can cause the sanctions to lift, while the normal state of affairs
resumes. In the 2231 situation, however, the converse is true: it is presumed that the
normal state of affairs is for Iran to be under sanctions (until the resolution terminates
in 10 years’ time). The resolution suspends the sanctions, which can be retriggered by
any of the seven States that negotiated the deal if they believe there is significant
non-compliance.63 Thus Resolution 2231 effectively maintains the idea of perpetual
sanctions, which may give the Security Council more bargaining chips, but does so at
the expense of the inherently temporary nature of the sanctions instrument.

4.4 As a Public Order Body, the Security Council Must Operate within a Public
Law Framework

The Security Council, a principal organ of the United Nations, is a public order body
that exercises authority because States have attributed to the UN the power and
discretion to pass binding international resolutions on peace and security. These
resolutions today routinely affect States, individuals, non-State actors and internal
governance arrangements. From a public law perspective, this expansive power is
subject to limits. As von Bogdandy et al. write:

[I]f public law is understood, in keeping with the liberal and democratic tradition, as a body
of law to protect individual freedom and to allow for political self-determination, any act that

61 ibid 451.
62 ibid 446. One proposed genesis of sunset clauses is the idea of a ‘natural expiration’ of

laws that coincide with the generational shifting of society.
63 Thanks to Amy Cuzzolino for this insight.
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has an impact on those values, whether it is legally binding or not, should be included if that
impact is significant enough to give rise to meaningful concerns about its legitimacy.64

In this vein there is a strong argument that the Council’s power to apply coercive
measures like sanctions requires justification, particularly where they have an impact
on individual rights. Moreover, review mechanisms are necessary to ensure due process
in cases of mistake (mistaken identity, insufficient facts), in cases where sanctions have
been implemented in an overbroad fashion and, as such, violate individual rights or
where individuals have changed their behaviour and are now complying with the
requirements of a sanctions regime.65

Short sanctions with sunset clauses are also supported by research on how termin-
ation policies can function in non-intuitive ways. One issue highlighted by Jean
Galbraith is the ‘planning fallacy’ that causes actors to underestimate the time it will
take to complete tasks.66 Setting a short timeframe through sunset clauses may have a
‘de-biasing’ effect by prompting the relevant actors to form concrete plans for
achieving the goal within the allotted time. This makes them both less prone to
‘follow-through failures’ and more psychologically committed to completing the
action.67 Similarly negotiation deadlines may speed up the conclusion of major treaty
negotiations, even if these deadlines are ‘without legal effect’.68 This has positive
implications for the use of sunset clauses because the ‘deadlines’ in those instances can
be, and typically are, renewed. In fact ‘intermediate’ deadlines are useful not because
they ensure completion of a task by a certain time (often they do not) but because they
provoke action.69 Public choice theory, with its emphasis on how law shapes behaviour,
while behaviour also shapes law, leads to a similar conclusion.70 Because the Security
Council should not be thought of as a single entity but rather as a collection of
individuals with rational interests whose interactions determine decisions,71 the desire
to comply with international law is only one interest, the desire to comply with a
deadline may be another.72

64 von Bogdandy et al. (n 2) 1383.
65 On reform of conduct, see Compendium (n 36) 34.
66 Jean Galbraith, ‘Deadlines as Behavior in Diplomacy and International Law’ (2015) 3

Faculty Scholarship, Paper 1560 <scholarship.law.upenn.edu/faculty_scholarship/1560>.
67 See Jack Soll, Katherine Milkman and John Payne, ‘A User’s Guide to Debiasing’, in

Gideon Keren and George Wu (eds), Wiley-Blackwell Handbook of Judgment and Decision
Making (Wiley-Blackwell 2016) 21 <papers.ssrn.com/sol3/papers.cfm?abstract_id=2455986>.

68 Galbraith (n 66) 6. A final version of the Chemical Weapons Convention was submitted
16 months after the participants settled on a one-year deadline. The negotiation process had, at
that point, taken over two decades.

69 Galbraith (n 66) 13. Having a series of regularly spaced deadlines produced a better
quality of results than a single deadline after a long period of time in which to act.

70 Daniel Sokol, ‘Explaining the Importance of Public Choice for Law’ (2009) 109 Mich L
Rev 1029.

71 See Theodore Lowi, ‘Four Systems of Policy, Politics, and Choice’ (1972) 32 Pub Admin
R 298; Neomi Rao, ‘Public Choice and International Law Compliance: The Executive Branch Is
a “They,” Not an “It”’ (2011) 96 Minn L Rev 194, 225. This is true even in the case of states that
are functionally strongly ‘unitary’.

72 Rao (n 71) 227.
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Finally, although this chapter addresses sanctions, the recommendations contained
herein bring it in line with other regimes as well. For example, with the exception of
observer missions, UN peacekeeping operations are typically authorized within a set
time frame, on average one year, because they are emergency measures. While the
mandates can be and often are extended, current UN practice views peacekeeping as a
‘transitional’ force intended to restore stability and then leave quickly.73 This reflects
the position of many members of the Security Council, including the P5, that missions
must be time bound: in 1994, US President Clinton issued an executive order stating
that the US would not engage in peacekeeping as a matter of policy if it entailed
‘open-ended commitments’, saying ‘peace operations should … instead be linked to
concrete political solutions’.74 China similarly declared that it had ‘always maintained
that United Nations peacekeeping operations … should not be open-ended’ when it
vetoed the renewal of the peacekeeping mission in the Former Yugoslav Republic of
Macedonia.75 This argument is particularly compelling in the case of targeted sanctions,
which seek to limit unintended punitive effects on the general population.76

Autonomous sanctions bodies also regularly review their sanctions to ensure they are
meeting their stated goals.77 In 2012, the European Parliament made a set of
recommendations for policies on sanctions that stressed the need for clearer definitions.
The Parliament noted that ‘sanctions are not an end in themselves’ and further that the
application of sanctions must be accompanied by ‘clear and achievable benchmarks for
the lifting of sanctions’.78 The Council of the EU subsequently issued new sanctions
guidelines. The guidelines do not require sanctions to have an expiration date but note
that, for those that do, ‘the time limit … would be an occasion to revisit the restrictive
measures regime and to assess whether the objectives have been met’.79

73 Arthur Boutellis, ‘UN Transitions: Mission Drawdown or Withdrawal?’ (International
Peace Institute, August 2012) <https://www.ipinst.org/wp-content/../ipi_e_pub_un_transitions.
pdf>.

74 ‘Presidential Decision Directive/NSC-25’ (White House, 3 May 1994) (PDD-25)
<fas.org/irp/offdocs/pdd/pdd-25.pdf> (redacted).

75 Security Council, 3982nd meeting (25 February 1999) UN Doc S/PV.3982, 6.
76 See Joanna Weschler, ‘The Evolution of Security Council Innovations in Sanctions’

(Winter 2009–2010) 65 Int’l J 41: ‘The US position has been that sanctions should be directly
linked to the desired change in policy and behaviour of their targets. France argued that as a
matter of principle, sanctions should always be limited in time. Iraq served as a cautionary tale
for both sides of this dispute: it demonstrated that unless you create a framework for renewal of
the sanctions, you may end up with a very flawed design and be forced to continue with it for
years, to the detriment of many. For the opponents of time limits, the underlying fear was that
every time any sanctions regime needed to be renewed, the threat of a veto would loom large.’

77 European Union External Action, ‘Sanctions policy’ <eeas.europa.eu/cfsp/sanctions/
index_en.htm>.

78 European Parliament recommendation to the Council of 2 February 2012 (2011/
2187(INI)) on a consistent policy towards regimes against which the EU applies restrictive
measures.

79 Council of the European Union Guidelines on implementation and evaluation of
restrictive measures (sanctions) in the framework of the EU Common Foreign and Security
Policy (2012/11205/12).
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5. COUNTER-ARGUMENTS

There are two important arguments against short sanctions that need to be explored.
First, States may be in favour of longer sanctions because they facilitate Council action.
Second, short sanctions may be less effective than indefinite sanctions. I will address
both in turn.

5.1 Indefinite Sanctions Assist in Agenda Control

One counter-argument against short sanctions is that political realities mean that
indefinite sanctions are preferable to short sanctions whose potential renewals are
constantly on the horizon. With numerous procedural hurdles to getting an item placed
on the Security Council’s agenda, it can be argued it is easier to continue an existing
mandate rather than risk losing control over an agenda item. Some Member States
prefer sanctions without defined periods of termination because they feel they have
more control over the agenda and the target. Unsurprisingly, these diverse positions on
the duration of sanctions have meant that the UN Member States have been unable to
agree on standard termination procedures, and many have noted that the interlinked
issues of duration and termination of sanctions continue to be some of the most
politically sensitive.80

In domestic contexts, sunset clauses may be used for ‘agenda control’ by the current
majority to ensure that the legislators that follow them devote energy to the issue. The
risk of deciding to change the agenda has distributional consequences and often falls on
these future legislators.81 This is not a concern for the five permanent members of the
Security Council (Russia, the UK, China, France and the US) who will always have a
seat on the Council and the ability to veto resolutions. However, it could affect the 10
non-permanent members of the Council, elected every two years, who chair and
participate in sanctions committees during their tenure. Because election to the Council
is highly political,82 prospective candidates may not stake out non-majoritarian posi-
tions on issues like termination where opinions are divided.

The procedural rules of the Security Council, however, ensure that agenda control
will not be a factor with regard to reauthorizing sanctions. Voting is governed by
Article 27 of the UN Charter, which divides matters into ‘procedural decisions’ and ‘all
other matters’, which are typically called substantive decisions.83 Getting an issue on
the agenda of the Security Council is a procedural decision, whereas authorizing,
imposing or terminating sanctions is a substantive one. Procedural votes require an

80 ‘Letter Dated 12 December 2007 from the Permanent Representative of Greece to the
United Nations Addressed to the President of the Security Council’ (13 December 2007) UN
Doc S/2007/734, 3. Moreover, the issues of duration and termination were deliberately excluded
from the 2014 High Level Review of Sanctions due to their controversial nature.

81 Finn (n 19) 454.
82 David Malone, ‘Eyes on the Prize: The Quest for Non-permanent Seats on the UN

Security Council’ (2000) 6(1) Global Governance 3–23.
83 Additional provisions are found in UN Charter Article 109; Statute of the International

Court of Justice, 26 June 1945, 59 Stat 1055 Article 10; and Articles 32–38 of the Security
Council’s Provisional Rules of Procedure (21 December 1982) UN Doc S/96/Rev.7.
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affirmative vote of nine members, whereas substantive decisions require nine affirma-
tive votes, including concurring votes of all the permanent members of the Council.84

Once sanctions are terminated, however, the situation will remain on the Council’s
agenda for three years through inclusion in the summary statement on the agenda. After
it will be automatically deleted. Although sometimes sanctions are imposed on the
basis of vague agenda items (see eg Resolution 2140 imposing sanctions on Yemen,
listed as the ‘situation in the Middle East’), the three-year provision means that a
cushion of time is built into the termination.85 Agenda control is not a reason to oppose
short sanctions.

5.2 Longer Sanctions Produce Credible Commitments

The second counter-argument is that short sanctions may be less effective than
indefinite sanctions. This reflects a school of thought that tying the hands of parties to
an agreement results in credible commitments.86 Sunset clause critics argue that an
expiration date can trigger complacency in the laws’ intended targets.87 The US and UK
have expressed concern that termination dates would reduce the Council’s leverage.
Moreover, time pressure might produce brinkmanship: the parties might toughen their
positions in the hope that the other side will give in or the deadlines will expire.88 In
other words, rather than short sanctions, indefiniteness may incentivize subjects to
compliance rather than waiting out sunset periods. This appears to have been a
motivating factor in the decision to adopt a snap back clause in the Iran deal.

Despite this, sunset clauses are widely used, even by the United States.89 The
remaining P5 members have pointed out that time-limited sanctions can always be
extended.90 In fact there is some evidence to show that sanctions regimes are at their
most effective shortly after reauthorization.91 This is because a sense of urgency can
generate progress among the parties involved and speed up negotiations to generate a

84 Sievers and Daws (n 10) 295 (noting that procedural matters require the affirmative vote
of nine members).

85 Resolution 2140 (n 20). See also Resolution 1970 on Libya (n 26) listed as ‘Peace and
security in Africa’. For more information on the Summary Statement and automatic deletion of
items, see discussion in Sievers and Daws (noting in particular consideration of Timor-Leste)
(n 10) Chapter 4, Section 3h.

86 Koremenos (n 4) 4.
87 Finn (n 19) 459.
88 Marco Pinfari, Peace Negotiations and Time: Deadline Diplomacy in Territorial Disputes

(Routledge 2012) 22.
89 Jeremy Diamond, ‘Patriot Act provisions have expired: What happens now?’ (CNN,

30 May 2015) <www.cnn.com/2015/05/30/politics/what-happens-if-the-patriot-act-provisions-
expire>. See also Malone (n 44) 176 (‘Although the United States and the UK have opposed
time limits as a general principle, in actual practice they have readily accepted time limits in
several recent sanctions episodes.’).

90 Suzanne Xiao Yang, China in the UN Security Council Decision Making on Iraq
(Routledge 2012) 150.

91 Special Research Report, ‘UN Sanctions’ (Security Council Report, 25 November 2013)
6 (discussing unilateral sanctions).
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sense of irreversibility.92 Moreover, if the expiration of a sanctions episode is followed
by a renewed resolution with even more onerous sanctions, there will be great
incentives to comply. The threat to ratchet up sanctions can be a source of pressure. As
Pinfari writes, ‘most senior politicians and mediators involved in peace negotiations, as
well as most diplomatic manuals, agree on the fact that negotiations carried out under
deadlines tend to bear better results’.93

6. THE RELATIONSHIP BETWEEN TERMINATION AND REVIEW
MECHANISMS

A crucial question related to termination is how ‘temporariness’ should be determined.
To this point, this chapter has explored termination clauses from a design perspective,
in the form of models employed by the Security Council to terminate sanctions regimes
as a whole. I have argued that in most instances, short sanctions in the form of defined
sunset clauses are to be preferred. Nonetheless one of the most creative aspects of the
snap back model illustrated by Resolution 2231 is the integration of other entities into
the termination process. I will now consider which entities should have the power to
trigger termination (or in the Iran case, re-imposition) of sanctions, while discussing
review mechanisms as they complement and interact with the termination models.

There are a number of mechanisms that could potentially play a role in determining
what circumstances warrant the winding down or modification of sanctions, either in
terms of the regimes as a whole or in their application to specific individuals. These
entities might include: sanctions committees (acting as a subsidiary body of the
Security Council), Panels of Experts, the Secretary-General,94 discrete bodies (combin-
ations of Member States, or even private actors under the Resolution 2231 model),95

national or international courts,96 or an Ombudsperson-type review process. I will focus

92 Pinfari (n 88) 20.
93 ibid 22.
94 Because the Secretary General’s role has been limited in this field, I do not discuss it

here. See Galbraith (n 8) notes 16–18.
95 Galbraith (n 8) 808 suggests that as long as delegation is legal, ‘the Council could

designate individual nations as in Resolution 2231, but it could also designate groups of nations
(such as two P5 members or a majority of Council members), other UN organs (such as the
secretary-general), other international organizations (or organs within them), and hypothetically
even private actors’.

96 Sometimes sanctions have also been subject to judicial review in national or international
courts, the most prominent examples being the ECJ’s Kadi decisions, the UK House of Lords in
the Ahmed decision (HM Treasury v Mohammed Jabar Ahmed and ors (FC) [2010] UKSC 2)
and the UN Human Rights Committee in Sayadi v Belgium (CCPR/C/94/D/1472/2006). See
generally Gráinne de Búrca, ‘The European Court of Justice and the International Legal Order
After Kadi’ (2010) 51 Harv Int’l LJ 1. See also Erika de Wet, ‘From Kadi to Nada: Judicial
Techniques Favoring Human Rights Over United Nations Security Council Resolutions’ (2013)
12 Chinese J Int’l L 787. This method has placed pressure on the UN to provide notice and
reasons to affected individuals to ensure due process guarantees, but courts, which assess
specific facts, are not the appropriate body to make policy regarding political questions of
imposing or lifting multilateral sanctions.
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on sanctions committees, Panels of Experts and the Ombudsperson, as I believe these
are the most viable models, however Galbraith’s discussion of States other than the P5
(discrete bodies) provides important insights into other models.97

Sanctions committees are currently the main conduit for recommendations on
duration (reactivation or continuation) of sanctions. These bodies have a mandate to
monitor compliance, and all Security Council members are represented.98 Normally the
Ambassador of an elected State member of the Council chairs the committee, with all
15 members of the Council represented on the committee. Because the Ambassadors
may come from countries with little knowledge of a particular conflict, let alone
embassy in the region, however, the sanctions committees rely heavily on the work of
Panels of Experts and the Secretariat, which submit regular reports on implementation
of the sanctions regimes.99 While these committees are effective at recommending the
renewal or winding down of sanctions already in place, they are not independent
bodies, and their structure and working methods raise questions of procedural fairness
and legitimacy.

Panels of Experts that report to sanctions committees might be given a greater role in
determining permanence at both the regime and individual level. As experts in the field
they become the Security Council’s eyes and ears as to implementation, and their
periodic reports provide vast quantities of information on sanctions effectiveness. The
continuous review model elevates the role of Panels of Experts in that it integrates their
reports into assessing sanctions compliance. Currently, reports are filtered through the
committees but the Panels could be entrusted with a larger role and given independent
powers to act on listing requests, or to trigger the termination of a sanctions regime
under certain circumstances. While it would be essential to develop clear decision-
making procedures were they to be granted this authority, the important work carried
out by many Panels is not fully taken advantage of in the current schema.

A final mechanism is the Ombudsperson. The creation of the Office of the
Ombudsperson was ‘driven in no small part by litigation … in Europe’ and pressure to
create a review mechanism that would ensure fair process.100 In particular, the office
strives to enable petitioners to ‘trust it to be a fair and truly independent mechanism’.
Access to this independent delisting process, however, is only available to individuals
who have the particular fortune of being on the Al Qaeda list. Individuals listed under

97 Galbraith (n 8).
98 These bodies are established under rule 28 of the Security Council’s Preliminary Rules of

Procedure.
99 More information on sanctions committees is available in Enrico Carisch and Loraine

Rickard-Martin, ‘Global threats and the role of United Nations sanctions’ (Friedrich-Ebert-
Stiftung, December 2011) <library.fes.de/pdf-files/iez/08819.pdf>.

100 Remarks by Kimberly Prost, Ombudsperson, Security Council Al Qaeda Sanctions
Committee, to the 49th meeting of the Committee of Legal Advisors on Public International Law
of the Council of Europe delivered in Strasbourg on 20 March 2015 p 1 (referring to the decision
of the European Court of Justice in Case C–584/10 P Commission v Kadi (Kadi II) [2013]
(judgment of 18 July 2013) where the ECJ found that the Security Council was bound to the
EU’s standards of procedural rights when applying targeted sanctions. The ECJ had previously
cited the lack of any fair international process mechanism as its basis for intervening in the
case).
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other regimes have far fewer rights and opportunities to have their cases considered,
because the focal point of those regimes has not been set up to include an independent
review mechanism.101

The Secretary-General’s recommendation that, in an effort to strengthen the rule of
law by ensuring due process universally across all sanctions regimes, the mandate of
the Ombudsperson should be extended to cover all sanctions lists provides a potential
solution.102 With more strategic use of termination clauses for regimes generally at the
outset, and a responsive review and delisting process for individuals and entities listed
under sanctions regimes in the interim, the timing of sanctions can become a central
component of effectively managing peace processes and conflict resolution. Moreover,
the Ombudsperson could be given a more direct role in terminations generally. One
drawback to the 2231 model is that it gives the veto to even more States, which can be
criticized from the perspective of procedural fairness and legitimacy. If the power to
activate a termination were located within an independent institution such as the
Ombudsperson, however, this potential bias would be removed.

7. CONCLUSION

Looking at termination procedures in other legal contexts may provide a useful
template for rethinking and refining UN policies on sunset clauses and termination
procedures more generally. This chapter has argued that time-limited sanctions are
consistent with greater efficiency because they contain defined goals and timetables.
They are renewable, which addresses the concern that recalcitrant States will see them
as less stringent. Periodic renewal of sanctions fosters the development of a transparent
deliberative process with greater accountability. This may even alleviate some of the
political roadblocks that affect the UN’s regulatory efficiency. Finally, contextualizing
sanctions as temporary conforms to other UN and domestic regimes that address
emergency situations.

101 Remarks by Ombudsperson (n 97) 6.
102 United Nations General Assembly, ‘Report of the Secretary-General on Strengthening

and Coordinating United Nations Rule of Law Activities, Sixty-fifth session’ (20 August 2010)
UN Doc A/65/318 [93].

254 Research handbook on UN sanctions and international law



ANNEX

Table 11A.1 UN Security Council Resolutions and their termination clauses

Summary:
UNSC resolutions reviewed: 41103*

1. Out of these 41 resolutions:
+ 22 concern internal conflicts
+ 5 concern international conflicts
+ 9 concern terrorism
+ 3 concern WMDs
+ 2 concern apartheid

2. Out of these 41 resolutions:
+ 11 include a sunset clause
+ 25 include provisions relating to some sort of continuous review
+ 6 are to be qualified as indefinite sanctions

3. Out of the 11 sunset clauses:
+ 8 concern measures imposed in relation to internal conflicts
+ 2 concern measures imposed in relation to international conflicts
+ 1 concerns measures imposed in relation to terrorism

4. Out of 25 continuous review provisions:
+ 12 concern measures imposed in relation to internal conflicts
+ 3 concern measures imposed in relation to international conflicts
+ 8 concern measures imposed in relation to terrorism
+ 2 concern measures imposed in relation to WMDs

5. Out of 6 indefinite sanctions:
+ 2 concern measures imposed in relation to apartheid
+ 3 concern measures imposed in relation to internal conflicts
+ 1 concerns measures imposed in relation to international conflicts

Resolution + Situation + Subject-matter + Termination model + Language

221 (1966) + South-Rhodesia + apartheid + indefinite
+ N/A

232 (1966) + South-Rhodesia + apartheid + indefinite
+ decides to keep this item on its agenda for further action as appropriate in the

light of developments

687 (1991) + Iraq-Kuwait + international conflict + continuous review
+ decides that the UNSC shall review he provisions of paragraph 20 above every

sixty days in the light of the policies and practices of the Government of Iraq,

* Two resolutions had both a sunset and commitment clause to review (Resolutions 2127
and 2182).
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including the implementation of all relevant resolutions of the Security Council,
for the purpose of determining whether to reduce or lift the prohibitions referred
to therein;

+ decides that upon the approval by the UNSC of the programme called for […]
and upon Council agreement that Iraq has completed all actions contemplated in
[…], the prohibitions against the import of commodities and products originating
in Iraq and resolution 661 (1990) shall have no further force or effect;

+ decides that, pending action by the UNSC under […] above, the UNSC
Committee […] shall be empowered to approve, when required to assure adequate
financial resources on the part of Iraq to carry out the activities under […] above,
exceptions to the prohibition against the import of commodities and products
originating in Iraq;

+ decides that, in accordance with resolution 661 (1990) and subsequent related
resolutions and until a further decision is taken by the UNSC, all States shall
continue to prevent the sale or supply, or the promotion or facilitation of such sale
or supply, to Iraq by their nationals, or from their territories or using their flag
vessels or aircraft of […];

+ agrees to review its decisions in […] above, except for the items specified and
defined in […], on a regular basis and in any case one hundred and twenty days
following passage of the present resolution, taking into account Iraq’s compliance
with the resolution and general progress towards the control of armaments in the
region

748 (1992) + Libya (Lockerbie) + terrorism + continuous review
+ decides that the UNSC shall, every one hundred and twenty days or sooner,

should the situation so require, review the measures imposed […] above in light
of the compliance of the Libyan Government

751 (1992) + Somalia + internal conflict + indefinite
+ decides to remain seized of the matter until a peaceful resolution is achieved

757 (1992) + (FRY) Serbia-Montenegro v. Bosnia-Herzegovina + international
conflict + continuous review
+ decides that all States shall adopt the measures set out below, which shall apply

until the Security Council decides that the authorities of the FRY […] have taken
effective measures to fulfil the requirements of resolution 752 (1992);

+ decides to keep under continuous review the measures imposed by […] above
with a view to considering whether such measures might be suspended or
terminated following compliance with […]

788 (1992) + Liberia + internal conflict + indefinite
+ until the Security Council decides otherwise

841 (1993) + Haiti + internal conflict + continuous review
+ readiness to review all the measures in the present resolution with a view to

lifting them if […] the Secretary-General […] reports to the Council that the de
facto authorities in Haiti have signed and have begun implementing in good faith
an agreement to reinstate the legitimate Government […]
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864 (1993) + Angola + internal conflict + continuous review
+ readiness to review the measures in the present resolution if the Secretary-General

reports to the Council that an effective seize-fire has been established […]

883 (1993) + Libya (Lockerbie) + terrorism + continuous review
+ expresses its readiness to review the measures set forth above and in resolution

748 (1992) with a view to suspending them immediately if the Secretary-General
reports to the Council that the Libyan Government has ensured the appearance of
those charged with the bombing of Pan Am 103 for trial before the appropriate
United Kingdom or United States court and has satisfied the French judicial
authorities with respect to the bombing of UTA 772, and with a view to lifting
them immediately when Libya complies fully with […]; and requests the
Secretary-General, within 90 days of such suspension, to the report to the Council
on Libya’s compliance with the remaining provisions of its resolutions […] and,
in the case of non-compliance, expresses its resolve to terminate immediately the
suspension of these measures

918 (1994) + Rwanda + internal conflict + continuous review
+ decides to keep the situation in Rwanda under constant review and requests the

Secretary-General to report […]

924 (1994) + Yemen + internal conflict + indefinite
+ decides to remain actively seized of the matter

1132 (1997) + Sierra Leone + internal conflict + continuous review
+ decides that if measures set out in paragraphs 5 and 6 above have not been

terminated in accordance with paragraph 19 below (expresses its intention to
terminate the measures set out in paragraphs 5 and 6 above when the demand in
paragraph 1 above has been complied with), to conduct, 180 days after the
adoption of this resolution and on the basis of the most recent report of the SG, a
thorough review of the application of these measures and of any steps taken by
the military junta to comply with paragraph 1 above

1160 (1998) + Kosovo + internal conflict + continuous review
+ decides to review the situation on the basis of the report of the Secretary-General,

which will take into account the assessments of […], and decides also to
reconsider the prohibitions imposed by this resolution, including action to
terminate them, following receipt of the assessment of the Secretary-General

1173 (1998) + Angola + internal conflict + continuous review
+ expresses its readiness to review the measures specified in paragraphs 11 and 12

above and in paragraph 4 of resolution 1127 (199/) and terminate them, if the
Secretary-General reports at any time that UNITA has fully complied with all its
relevant obligations

1267 (1999) + Taliban + terrorism + continuous review
+ decides to terminate the measures imposed […] once the Secretary-General

reports to the Security Council that the Taliban has fulfilled the obligation set out
[…];
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+ expresses its readiness to consider the imposition of further measures, in
accordance with its responsibility under Chapter VII of the UN Charter, with the
aim of achieving the full implementation of this resolution

1298 (2000) + Ethiopia–Eritrea + international conflict + sunset clause (12
months)
+ decides that the measures imposed in […] above are established for twelve

months and that, at the end of that period, the Council will decide whether the
Governments of Ethiopia and Eritrea have complied with […], and accordingly,
whether to extend these measures for a further period with the same conditions

1306 (2000) + Sierra Leone + internal conflict + sunset clause (18 months)
+ decides that the measures referred to in […] above are established for an initial

period of 18 months and affirms that, at the end of this period, it will review the
situation in Sierra Leone, including the extent of the Government’s authority over
the diamond-producing areas, in order to decide whether to extend these measures
for a further period and, if necessary, to modify them or adopt further measures

1333 (2000) + Taliban + terrorism + sunset clause (12 months)
+ further decides that the measures imposed by […] above are established for

twelve months and that, at the end of this period, the Council will decide whether
the Taliban has complied with […] above, and accordingly, whether to extend
these measures for a further period with the same conditions

1343 (2001) + Liberia + internal conflict + sunset clause (12/14 months)
+ decides that the measures imposed […] are established for 14/12 months and that,

at the end of that period, the Council will decide whether the Government of
Liberia has complied with the demands […] above, and, accordingly, whether to
extend these measures for a further period with the same conditions;

+ decides also that the measures imposed by […] shall be terminated immediately if
the Council, taking into account, inter alia, the reports […], determines that the
Government of Liberia has complied with the demands […] above

1390 (2002) + Taliban + terrorism + continuous review
+ decides that the measures referred to […] will be reviewed in 12 months and that

at the end of this period the Council will either allow these measures to continue
or decide to improve them, in keeping with the principles and purposes of this
resolution

1493 (2003) + DRC + internal conflict + sunset clause (12 months)
+ […] for an initial period of 12 months from the adoption of this resolution […];
+ decides that, at the end of the initial 12 months, the UN Security Council will

review the situation in the DRC and in particular in the Eastern part of the
country, with a view to renewing the measures stipulated […]

1521 (2003) + Liberia + internal conflict + sunset clause (12 months)
+ […] expresses its readiness to terminate the measures imposed […] when the

Council determines that the ceasefire in Liberia is being fully respected and
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maintained, disarmament, demobilization, reintegration, repatriation and restruc-
turing of the security sector have been completed […];

+ expresses its readiness to terminate the measures referred to in […] when the
Committee, taking into account expert advice, decides that Liberia has […];

+ decides that the measures […] above are established for 12 months from the date
of adoption of this resolution, unless otherwise decided, and that at the end of this
period, the Council will review the position, assess progress towards the goals
[…] and decide accordingly whether to continue these measures; decides to
review the measures […] above by 17 June 2004, to assess progress towards the
goals […] and decide accordingly whether to terminate these measures; decides
to keep under regular review the measures imposed […] above, so as to terminate
them as soon as possible once the conditions […] have been met, in order to
create revenue for the reconstruction and development of Liberia

1556 (2004) + Sudan + internal conflict + continuous review
+ expresses its intention to consider the modification or termination of the measures

imposed […] when it determines that the Government of Sudan has fulfilled its
commitment described […]

1572 (2004) + Côte d’Ivoire + internal conflict + sunset clause (12/13 months)
+ decides that all States shall, for a period of 13 months from the date of adoption

of this resolution, take the necessary measures to prevent the direct or indirect
supply, sale or transfer […];

+ decides that all States shall take the necessary measures, for a period of twelve
months, to prevent the entry into or transit through […];

+ decides that all States shall, for the same period of twelve months, freeze
immediately the funds […];

+ decides that at the end of a period of 13 months from the date of adoption of this
resolution, the UNSC shall review the measures imposed […] in the light of
progress accomplished […], and expresses its readiness to consider the modifi-
cation or termination of these measures before the aforesaid period of 13 months
[…]

1591 (2005) + Darfur + internal conflict + continuous review
+ expresses its readiness to consider the modification or termination of the

measures under […], on the recommendation of the Committee or at the end of a
period of 12 months from the date of the adoption of this resolution, or earlier if
the UNSC determines before then that the parties to the conflict in Darfur have
complied with all the commitments and demands […]

1636 (2005) + Syria–Lebanon + international conflict + indefinite
+ N/A

1718 (2006) + DPRK + WMDs + continuous review
+ affirms that it shall keep the DPRK’s actions under continuous review and that it

shall be prepared to review the appropriateness of the measures […], including
the strengthening, modification, suspension or lifting of the measures, as may be
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needed at any time in light of the DPRK’s compliance with the previous
provisions of the resolution

1737 (2006) + Iran + WMDs + continuous review
+ affirms that it shall review Iran’s actions in the light of the report […] to be

submitted within 60 days, and that it shall suspend the implementation of
measures if and for so long as Iran suspends all enrichment-related and
reprocessing activities, including research and development, as verified by the
IAEA, to allow for negotiation; that it shall terminate the measures specified […]
as soon as it determines that Iran has fully complied with its obligations under the
relevant resolutions of the Security Council and met the requirements of the
IAEA Board of Governors, as confirmed by the IAEA Board

1907 (2009) + Eritrea + internal conflict + continuous review
+ affirms that it shall keep Eritrea’s actions under review and that it shall be

prepared to adjust the measures, including through strengthening, modification, or
lifting, in light of Eritrea’s compliance with the provisions of this resolution

1970 (2011) + Libya + internal conflict + continuous review
+ affirms that it shall keep the Libyan authorities’ actions under continuous review

and that it shall be prepared to review the appropriateness of the measures
contained in this resolution, including the strengthening, modification, suspension
or lifting of the measures, as may be needed at any time in the light of the Libyan
authorities’ compliance with relevant provisions of this resolution

1988 (2011) + Taliban + terrorism + continuous review
+ decides to review the implementation of the measures outlined in this resolution

in eighteen months and make adjustments, as necessary, to support peace and
stability in Afghanistan

1989 (2011) + Taliban + terrorism + continuous review
+ decides to review the measures described […] above with a view to their possible

strengthening in 18 months, or sooner if necessary

2048 (2012) + Guinea-Bissau + internal conflict + continuous review
+ affirms that it shall keep the situation in Guinea-Bissau under continuous review

and that it shall be prepared to review the appropriateness of the measures
contained in this resolution, including the strengthening through additional
measures, such as an embargo on arms and financial measures, modification,
suspension or lifting of the measures, as may be needed at any time in the light of
the progress achieved in the country, the restoration of the constitutional order, in
compliance with this resolution

2127 (2013) + CAR + internal conflict + sunset clause (1 year)/continuous review
+ decides that, for an initial period of one year from the date of adoption of this

resolution, all Member States shall immediately take the necessary measures to
prevent the direct or indirect supply, sale or transfer to the CAR […];

+ affirms that it shall keep the situation in the CAR under continuous review and
that it shall be prepared to review the appropriateness of the measures, in
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particular the freezing of assets, modification, suspension or lifting of the
measures, as may be needed at any time in light of the progress achieved in the
stabilization of the country and compliance with this resolution

2140 (2014) + Yemen + internal conflict + sunset clause (1 year)
+ decides that all Member States shall, for an initial period of one year from the

date of the adoption of this resolution, freeze without delay all assets […];
+ decides that, for an initial period of one year from the date of the adoption of this

resolution, all Member States shall take the necessary measures to prevent the
entry into transit through their territories […];

+ affirms that it shall keep the situation in Yemen under continuous review and that
it shall be prepared to review the appropriateness of the measures contained in
this resolution, including the strengthening, modification, suspension or lifting of
the measures, as may be needed in light of developments

2160 (2014) + Taliban + terrorism + continuous review
+ decides to review the implementation of the measures outlined in this resolution

in eighteen months and make adjustments, as necessary, to support peace and
stability in Afghanistan

2182 (2014) + Eritrea–Somalia + international conflict + sunset clause (1 year/372
days)/continuous review
+ decides to renew the provisions […] of resolution 2142 (2014) until 30 October

2015[…];
+ decides to review after six months from the date of this resolution, the provisions

[…]

2206 (2015) + Sudan and South Sudan + internal conflict + sunset clause (1 year)
+ decides that, for an initial period of one year from the date of adoption of this

resolution, all Member States shall take the necessary measures to prevent the
entry into or transit through their territories […];

+ decides that, for an initial period of one year from the date of adoption of this
resolution, all Member States shall freeze without delay all funds […];

+ expresses its intent to review the situation after the […] deadline, and again after
[…], and at 60-day intervals thereafter and more frequently, as needed, and also
expresses its intent to impose any sanctions that may then be appropriate to
respond to the situation […];

+ affirms also that it shall be prepared to adjust the measures contained in this
resolution, including the strengthening through additional measures, as well as the
modification, suspension or lifting of the measures, as may be needed at any time
in light of the progress achieved […]

2231 (2015) + Iran + WMDs + ‘trigger termination’
+ decides […] that, within 30 days of receiving a notification by a JCPOA

participant State of an issue that the JCPOA participant State believes constitutes
significant non-performance of commitments under the JCPOA, it shall vote on a
draft resolution to continue in effect the terminations in paragraph 7(a) of this
resolution, decides further that if, within 10 days of the notification referred to
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above, no Member of the Security Council has submitted such a draft resolution
for a vote, then the President of the Security Council shall submit such a draft
resolution and put it to a vote within 30 days of the notification referred to above,
and expresses its intention to take into account the views of the States involved in
the issue and any opinion on the issue by the Advisory Board established in the
JCPOA;

+ decides […] that, if the Security Council does not adopt a resolution under
paragraph 11 to continue in effect the terminations in paragraph 7 (a), then
effective midnight Greenwich Mean Time after the thirtieth day after the
notification to the Security Council described in paragraph 11, all of the
provisions of resolutions 1696 (2006), 1737 (2006), 1747 (2007), 1803 (2008),
1835 (2008), and 1929 (2010) that have been terminated pursuant to paragraph
7(a) shall apply in the same manner as they applied before the adoption of this
resolution, and the measures contained in paragraphs 7, 8 and 16 to 20 of this
resolution shall be terminated, unless the Security Council decides otherwise

2253 (2015) + Al Qaida/ISIL + terrorism + continuous review
+ decides to review the measures described […] with a view to their possible

strengthening in eighteen months or sooner if necessary
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12. UN sanctions and international financial
institutions
Pierre-Emmanuel Dupont

1. INTRODUCTION

UN Security Council resolutions imposing sanctions are commonly addressed to ‘all
States’, whether or not members of the United Nations, which implies that the primary
responsibility for implementation of sanctions rests with States, which under most legal
systems are obliged to introduce the sanctions in their domestic legal order by enacting
national legislation.1 However, sometimes the Security Council also addresses other
actors, in particular international financial institutions (IFIs)2 and requests these to
adopt a certain course of conduct in relation to the sanctions it enacts. When it decides
to specifically address IFIs, the Security Council typically calls on these to refrain from
new lending commitments in countries subject to sanctions. For instance, in 2007 the
Security Council, enacting additional sanctions against Iran designed to constrain it to
halt its controversial nuclear programme, called ‘upon all States and international
financial institutions not to enter into new commitments for grants, financial assistance,
and concessional loans, to the government of the Islamic Republic of Iran, except for
humanitarian and developmental purposes’.3

The issue of the impact of UN sanctions on the activity of IFIs is not entirely new, as
it first arose during the 1960s in the context of decolonization, in instances where the
UN General Assembly specifically called on IFIs to abstain from granting loans or

1 See Nico Schrijver, ‘The Use of Economic Sanctions by the UN Security Council: An
International Law Perspective’, in Harry HG Post (ed), International Economic Law and Armed
Conflict (Martinus Nijhoff 1994) 123–161, 147–148; Alain Pellet and Alina Miron, ‘Sanctions’,
in Rüdiger Wolfrum et al (eds), The Max Planck Encyclopedia of Public International Law
(OUP 2012), vol IX, 1–15, esp paras 39ff and 44ff, observe that ‘[s]ome authors consider that
the Security Council’s binding resolutions should be regarded as self-executing, but in practice
most countries assimilate sanctions decided under Chapter VII of the Charter to non-self-
executing treaty obligations. It follows that a domestic act will interpose itself between the
decision imposing sanctions and its material execution by national entities. Such an implemen-
tation act can also emanate from a regional organization [eg the European Union]’ (at para. 45).

2 For the purposes of this chapter, IFIs refer not only to the Bretton Woods institutions ie
the World Bank (and its constituent agencies), the International Monetary Fund (IMF), the
International Finance Corporation (IFC) and the Multilateral Investment Guarantee Agency
(MIGA), but also to regional development banks established by inter-governmental agreements,
such as the European Investment Bank (EIB), the Islamic Development Bank (IDB) and the
Asian Development Bank (ADB). On international legal issues raised by the activities of IFIs
generally, see Daniel D Bradlow and David B Hunter (eds), International Financial Institutions
and International Law (Kluwer Law International 2010).

3 UNSC Res 1747 (2007) UN Doc S/RES/1747, operative para 7 (emphasis added).
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other financial contributions to certain countries. These recommendations led at the
time to a legal dispute between the UN General Assembly and the International Bank
for Reconstruction and Development (IBRD) when the latter declined to comply with
these calls. This dispute was subsequently de facto settled, with the IBRD and other
IFIs adopting an attitude of compliance with General Assembly recommendations, but
without the underlying legal issue having been explicitly elucidated or adjudicated.

This chapter will attempt to clarify the question of the extent to which IFIs are under
a legal obligation to adhere to and implement UN sanctions regimes, and what are the
potential limits to such obligations, in particular in situations where actions required to
comply with UN sanctions regimes appear prima facie as conflicting with the mandates
and objectives of IFIs. Addressing this question requires an examination of the legal
relationship existing between IFIs and the UN and its organs. The interaction (and
possibly the hierarchy) between the constituent instruments of IFIs and the UN Charter
(especially its Article 48) needs to be considered, as well as, for those IFIs which are
‘specialized agencies’ of the UN system (ie the International Monetary Fund (IMF) and
the entities composing the World Bank),4 their ‘Relationship Agreement’ with the UN.
It is probably fair to say that these legal issues are under-explored, and the present
author is not aware of any systematic study on the practice of UN organs in calling on
IFIs to participate in the implementation of sanctions, nor on the practice of IFIs in
dealing with, or complying with, existing UN sanctions regimes. While the responsibil-
ities of IFIs with regard to human rights, good governance or the rule of law have been
the topic of a vast number of legal studies,5 the situation of IFIs with respect to
sanctions decided by the Security Council has not attracted much academic scholarship.
It is to be observed in that regard that most of the existing studies on the relationship
between IFIs and UN sanctions have dealt with the topic from a ‘human rights’
perspective, ie under the angle of sanctions regimes addressing human rights concerns
and abuses.6

4 See Agreement between the United Nations and the International Monetary Fund (entered
into force on 15 November 1947) 16 UNTS 326; Agreement between the United Nations and the
International Bank for Reconstruction and Development (entered into force 15 November 1947)
16 UNTS 341. Article I(2) of both Agreements is similarly worded: ‘The Fund [the Bank] is a
specialized agency established by agreement among its member governments and having wide
international responsibilities, as defined in its Articles of Agreement, in economic and related
fields within the meaning of Article 57 of the Charter of the United Nations. By reason of the
nature of its international responsibilities and the terms of its Articles of Agreement, the Fund
[the Bank] is, and is required to function as, an independent international organization.’

5 See eg Mac Darrow, Between Light and Shadow, The World Bank, The International
Monetary Fund and International Human Rights Law (Hart Publishing 2003); Bahram Ghazi,
The IMF, The World Bank Group and the Question of Human Rights (Transnational Publishers
2005); Kristen E Boon, ‘“Open For Business”: International Financial Institutions, Post-Conflict
Economic Reform, and the Rule of Law’ (2007) 39 NYU J Intl Law & Policy 513–581.

6 ‘At the United Nations, the question of whether States, international financial institutions
or private finance should refrain from lending to States involved in gross human rights violations
has mainly been discussed in the context of sanctions’ (UNHRC, ‘Report on financial
complicity: lending to States engaged in gross human rights violations, Report of the Independ-
ent Expert on the effects of foreign debt and other related international financial obligations of
States on the full enjoyment of all human rights, particularly economic, social and cultural
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The present chapter will adopt a wider perspective, addressing any kind of sanctions
enacted by the UN Security Council (or recommended by the General Assembly)
insofar as they specifically impact the activity of IFIs. It appears of course necessary to
make a clear distinction between the legal obligations arising for IFIs (and their
Member States) from sanctions ‘recommended’ by the UN General Assembly, and the
legal obligations resulting from mandatory sanctions decided by the Security Council
acting under Article 41 of the UN Charter. These latter sanctions generally entail
obligations on Member States of IFIs, through the operation of Article 48(2) of the UN
Charter, but may also result in direct obligations imposed on IFIs in concrete sanctions
regimes through express demands on IFIs formulated in Security Council resolutions.
The analysis of the nature and extent (and possibly the limits) of these legal obligations
will build on a review of the practice of the General Assembly and the Security Council
in their efforts to influence the behaviour of IFIs through sanctions, as well as of the
actual behaviour of IFIs in response to such requests by the General Assembly or
the Council, through the cases of Southern Rhodesia, South Africa, Portugal, Iraq, the
Democratic People’s Republic of Korea (DPRK) and Iran. The chapter will proceed
with an evaluation of the practice (as identified) against the background of the
applicable legal framework. The discussion will concentrate on the issue of primacy (or
hierarchy) between the constituent instruments of IFIs, their Relationship Agreements
with the UN as the case may be, and the UN Charter. In this context the present chapter
will examine the legal arguments put forward by those advocating the primacy of
Security Council resolutions, as well as those sometimes invoked by IFIs, based on
their independence from the UN system and their constitutional obligation of political
neutrality. The chapter will not examine the issues of international responsibility of IFIs
in the context of implementation of (or non-compliance with) UN sanctions. It will
only be recalled in that respect that it is widely held that IFIs may engage their
international responsibility not only for breaches of ‘contractual’ commitments, but also
for wrongful acts committed in the conduct of their activities,7 for example if they

rights, Juan Pablo Bohoslavsky’ (22 December 2014) UN Doc A/HRC/28/59, para 10). For a
study on the legality of (mostly unilateral) human rights-related sanctions under international
law, see eg Anthony Cassimatis, Human Rights Related Trade Measures Under International
Law: The Legality of Trade Measures Imposed in Response to Violations of Human Rights
Obligations Under General International Law (Martinus Nijhoff 2007). On the practice of UN
Security Council human rights-related sanctions, see eg Bruno Stagno Ugarte and Jared Genser,
‘Evolution of the Security Council’s Engagement on Human Rights’ in Bruno Stagno Ugarte and
Jared Genser (eds), The United Nations Security Council in the Age of Human Rights (CUP
2014) 3–34, esp at 22–23.

7 In its Advisory Opinion on the Interpretation of the Agreement of 25 March 1951 between
the WHO and Egypt, the ICJ clearly stated that ‘[i]nternational organizations are subjects of
international law and, as such, are bound by any obligations incumbent upon them under general
rules of international law, under their constitutions or under international agreements to which
they are parties’ (Interpretation of the Agreement of 25 March 1951 between the WHO and
Egypt, Advisory Opinion [1980] ICJ Rep 73, 89–90, para 37); see also the First Report on
Responsibility of International Organizations, by Giorgo Gaja, Special Rapporteur (2003) UN
Doc A/CN.4/532A para 16; and Alain Pellet, ‘The Definition of Responsibility in International
Law’ in James Crawford, Alain Pellet, and Simon Olleson (eds), The Law of International
Responsibility (OUP 2010) 3, 6.
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commit (or contribute to) human rights violations or harm to the environment.8 Shifts
in lending policies of IFIs in countries subject to UN sanctions could raise complex
issues of responsibility, especially in hypothetical cases of ‘wrongful’ sanctions, where
IFIs refraining from lending (or providing other financial support) in compliance with
(wrongful) UN sanctions may arguably engage their international responsibility,
possibly jointly with the UN and Member States.9

2. IFIS AND SANCTIONS RECOMMENDED BY THE UN
GENERAL ASSEMBLY

Calls expressed in the wake of decolonization by the UN General Assembly to IFIs to
refrain from lending to colonialist countries or unrecognized entities sometimes met
with defiance and non-compliance by IFIs. It is in that context that the first ever
comprehensive UN sanctions regime was imposed on the white minority regime in
Southern Rhodesia by the Security Council as of 1965. UN Security Council Resolu-
tion 217 (1965) on Southern Rhodesia did not specifically address IFIs, but rather
called on all States in broad terms ‘not to recognize this illegal authority and not to
entertain any diplomatic or other relations with it’10 and further ‘to refrain from any
action which would assist and encourage the illegal régime and, in particular, to desist
from providing it with arms, equipment and military material, and to do their utmost in
order to break all economic relations with Southern Rhodesia, including an embargo on
oil and petroleum products’.11 Later on, Resolution 253 (1968) of the Security Council
included a prohibition on making investment funds or any other financial or economic
resources available to the illegal regime, while again not mentioning IFIs in a distinct
manner.12 In her milestone study on sanctions against Southern Rhodesia, Professor
Gowlland-Debbas has not elaborated on the effects of Security Council resolutions on
the behaviour of IFIs in that country, while suggesting en passant that the call to
non-assistance formulated in Resolution 217 (‘refrain from any action which would
assist and encourage’ the regime), as it was attached to a call to sever economic

8 See Evarist Baimu and Aristeidis Panou, ‘Responsibility of International Organizations
and the World Bank Inspection Panel, Parallel Tracks Unlikely to Converge?’ (2012) 3 The
World Bank Legal Review 147, 147–148.

9 For a detailed treatment of the issue of liability of Member States of IFIs, see eg Eisuke
Suzuki, ‘Responsibility of International Financial Institutions under International Law’ in Daniel
D Bradlow and David B Hunter (eds), International Financial Institutions and International Law
(Kluwer Law International 2010) 76ff.

10 UNSC Res 217 (20 November 1965) UN Doc S/RES/217 operative para 6.
11 ibid operative para 8.
12 UNHRC, ‘Report of the Independent Expert on the effects of foreign debt and other

related international financial obligations of States on the full enjoyment of all human rights,
particularly economic, social and cultural rights, Juan Pablo Bohoslavsky, Report on financial
complicity: lending to States engaged in gross human rights violations’ (22 December 2014) UN
Doc A/HRC/28/59 para 10.
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relations, may extend to ‘the cessation of bank loans for instance, as was requested of
the World Bank in the case of Portugal and South Africa’.13

As regards Portugal and South Africa specifically, following the adoption of the
‘Declaration on the Granting of Independence to Colonial Countries and Peoples’ by
Resolution 1514 (XV) in 1960, the UN General Assembly indeed adopted various
resolutions calling upon IFIs to refrain from any financial assistance to these two
countries, in light of their maintenance of colonial policies. Thus, on 20 December
1965 the General Assembly adopted Resolution 2105 (XX), which, after referring to
the continuation of colonial rule and the practice of apartheid as threatening ‘inter-
national peace and security’ and constituting ‘a crime against humanity’, requested ‘all
States and international institutions, including the specialized agencies of the United
Nations, to withhold assistance of any kind to the Governments of Portugal and
South Africa until they renounce their policy of colonial domination and racial
discrimination’.

Similarly, in December 1965, the General Assembly adopted Resolution 2107 (XX)
entitled ‘Question of Territories under Portuguese administration’, which contained an
appeal ‘to all specialized agencies, in particular to the International Bank for Recon-
struction and Development and the International Monetary Fund, to refrain from
granting Portugal any financial, economic or technical assistance so long as the
Government of Portugal fails to implement General Assembly resolution 1514 (XV)’.

The IBRD at that time merely ‘took note’ of these resolutions, and these did not
prevent it from actually entering into new loan agreements in the framework of
infrastructure financing projects with Portuguese and South African companies.14 The
IBRD stated in that context that

[t]he Bank’s Articles provide that the Bank and its officers shall not interfere in the political
affairs of any member and that they shall not be influenced in their decisions by the political
character of the member or members concerned. Only economic considerations are to be
relevant to their decisions. Therefore, I propose to continue to treat requests for loans from
these countries in the same manner as applications from other members.15

It is true that most IFIs share a common feature, ie that they are bound by a so-called
‘political prohibition’ clause. For example, the IBRD’s Articles of Agreement prohibit it
from interfering in the political affairs of its members, and from taking political
considerations into account in its decision-making.16 More specifically, Article IV,
Section 10 of the IBRD Articles stipulates that

the Bank and its officers shall not interfere in the political affairs of any member; nor shall
they be influenced in their decisions by the political character of [a] member … [o]nly

13 Vera Gowlland-Debbas, Collective Responses to Illegal Acts in International Law
(Martinus Nijhoff 1990) 380 (and fn 5).

14 See (1967) United Nations Juridical Yearbook 111.
15 ibid 112. The correctness of this legal position has been affirmed by Charles Eisenmann in

his commentary on Article 48 of the UN Charter, in Jean-Pierre Cot and Alain Pellet (eds), La
Charte des Nations Unies (Economica 1985) 754–755.

16 On the nature and scope of the political prohibition in the context of the World Bank, see
eg Ibrahim FI Shihata, The World Bank Legal Papers (Kluwer Law International 2000) 220ff.
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economic considerations shall be relevant to their decisions, and these … shall be weighed
impartially in order to achieve the purposes stated in Article I.17

Another provision, Article III, section 5(b) of the IBRD Articles, provides that the
Bank’s loan proceeds must be used only for their intended purposes and ‘with due
attention’ to economy ‘without regard to political or other non-economic influences or
considerations’. Finally, Article V, Section 5(c) states that ‘[t]he President, officers and
staff … owe their duty entirely to the Bank’, and each member is obliged to respect
that duty and ‘[r]efrain from all attempts to influence any of them in the discharge of
their duties’. The constitutions of most IFIs contain similar provisions.18

The General Counsel of the IBRD stressed before the UN General Assembly that the
Bank had felt free to grant the loans to Portugal and South Africa in 1966 without
formal ‘consideration’ of the recommendations contained in the relevant General
Assembly resolutions on the ground that, because of lack of prior consultations, the
Bank had not regarded such resolutions as being ‘formal recommendations’ within the
meaning of Article IV, paragraph 2, of the agreement between the United Nations and
the IBRD, which governs the relationship between the two bodies.19 At the same
meeting, the General Counsel further explained that the Bank had not informed the UN
Secretary-General of the reasons why it could not act on the General Assembly
resolutions because these resolutions had not seemed to the Bank to be ‘formal
recommendations’ within the meaning of the same article of the Relationship Agree-
ment, adding that

even if these resolutions had been regarded as formal recommendations, the Bank, would
have still considered itself precluded from taking such recommendations into account in
reaching a decision whether or not to grant loans to Portugal or South Africa because of the
provisions of section 10 of article IV of the Bank’s own Articles of Agreement which deal
with political activity by the Bank and its officers.20

The hiatus between IFIs and the General Assembly lasted for more than a decade, as in
1978 the latter still expressed in a resolution its dissatisfaction with the behaviour of
the World Bank and the IMF:

17 IBRD Articles of Agreement, Art IV, Section 10.
18 For example, the IDB Articles of Agreement, Art 37(2), provide for the prohibition of

political activity, in the following terms: ‘The Bank, its President, Vice-President, Executive
Directors, officers and staff shall not interfere in the political affairs of any member, nor shall
they be influenced in their decisions by the political character of the member concerned. Only
economic considerations shall be relevant to their decisions. Such considerations shall be
weighed impartially in order to achieve and carry out the purpose and functions of the Bank.’
Article 37(3) supplements this provision by stating that ‘[t]he President, Vice-President, officers
and staff of the Bank, in the discharge of their offices, shall owe their duty entirely to the Bank
and to no other authority. Each member of the Bank shall respect the international character of
this duty and shall refrain from all attempts to influence any of them in the discharge of their
duties.’

19 See (1967) United Nations Juridical Yearbook 112.
20 ibid.
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[The General Assembly deplores] that the World Bank and the International Monetary Fund
have not yet taken the necessary measures towards the full and speedy implementation of the
Declaration and other relevant resolutions of the General Assembly, deplores in particular the
fact that those agencies continue to maintain co-operation with the colonialist minority
régime of South Africa and urges the executive heads of those agencies to draw the particular
attention of their governing organs to the present resolution with a view to formulating
specific programmes beneficial to the peoples of the colonial Territories, particularly
Zimbabwe and Namibia.21

On the merits of the initial legal position of the IBRD with respect to Portugal and
South Africa, it is difficult to deny that the constitutional instrument of the IBRD does
not provide for a strict obligation to follow resolutions of the General Assembly (and
the same is true for the IMF). It is also quite clear that General Assembly recommenda-
tions issued under Article 11 of the UN Charter, even if they may entail certain legal
consequences, are not per se legally binding on their addressees.22 However, the other
argument put forward by the legal department of the IBRD, according to which the
political prohibition set out in Article 4(10) of its Statute does not even allow the IBRD
to follow General Assembly resolutions, is somewhat problematic. It has been
convincingly argued in that respect that

even though Art. 4(10) cannot be construed narrowly to mean only the internal political
orientation, it cannot on the other hand make considerations of international peace and
security ultra vires for the Bank. This would nullify even the weak duties of Arts. IV and VI
of the cooperation agreement and jeopardize the adherence of the financial organizations to
the UN family. The financial organizations’ constitutions do not force them to extend credit to
States that have been branded as threats to the peace by the GA. The goals of the Bank are
not value-free; the goals of ‘harmonious development’ and ‘improvement of working
conditions’ can easily be understood as forbidding loans to an apartheid regime. The
opponents of the IMF loans for South Africa argued on economic grounds, stressing the
misuse of human resources under apartheid. Given this discretion to consider ‘political’
aspects (a discretion widely used when the interests of the majority controlled by the United
States were at issue), the majority of the GA could see the decisions in favour of South Africa
as a deliberate and gratuitous act of political confrontation.23

It has, however, been observed that the World Bank did not approve further loans to the
apartheid regime after 1966,24 while the IMF, for its part, continued lending to South

21 UNGA Res 33/41 (13 December 1978) ‘Implementation of the Declaration on the
Granting of Independence to Colonial Countries and Peoples by the specialized agencies and the
international institutions associated with the United Nations’ UN Doc A/RES/33/41 para 5.

22 See eg Benedetto Conforti, The Law and Practice of the United Nations (3rd edn,
Martinus Nijhoff 2005) 291.

23 August Reinisch and Gregor Novak, commentary on Article 48 of the UN Charter, in
Bruno Simma, Daniel-Erasmus Khan, Georg Nolte, and Andreas Paulus (eds), The Charter of
the United Nations. A Commentary (3rd edn, OUP 2012) vol II, MN 16.

24 See Samuel A Bleicher, ‘UN v. IBRD: A Dilemma of Functionalism’ (1970) 24
International Organization 31–47, and the updated report UN Sub-commission on Prevention of
Discrimination and Protection of Minorities, ‘Adverse Consequences for the Enjoyment of
Human Rights of Political, Military, Economic and Other Forms of Assistance Given to the
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Africa until 1983.25 More generally, it should be stressed that no dispute similar to that
between the IBRD and the UN in the 1960s has been publicly reported since then.
There is no instance (to the author’s knowledge) of IFIs refusing to follow recom-
mendations issued by the UN General Assembly to refrain from financing designated
countries.

3. UN SECURITY COUNCIL SANCTIONS AND THE
OBLIGATIONS OF IFIS AND THEIR MEMBER STATES

The relationship between the Security Council, on the one hand, and the IMF and the
World Bank, on the other hand, is addressed by both Relationship Agreements with the
UN as follows:

1. The Fund [the Bank] takes note of the obligation assumed, under paragraph 2 of Article
48 of the United Nations Charter, by such of its members as are also Members of the
United Nations, to carry out the decisions of the Security Council through their action in
the appropriate specialized agencies of which they are members, and will, in the conduct
of its activities, have due regard for decisions of the Security Council under Articles 41
and 42 of the United Nations Charter.

2. The Fund [the Bank] agrees to assist the Security Council by furnishing to it information
in accordance with the provisions of article V of this agreement.26

In substance,

as a legal matter, the [World] Bank is an independent international organization not bound by
decisions of any other multilateral entity. However, it is required to pay due regard to the UN
Security Council’s decisions made under Chapter VII of the UN Charter and to take note of
its member’s obligations to comply with those decisions.27

A survey of the relevant practice will shed some light on the issue of whether and to
what extent the obligation of IFIs under the Relationship Agreements to ‘take note’ of
Security Council resolutions may come into conflict with their obligation to refrain
from ‘political activity’. The issue of whether other IFIs – which are not ‘specialized
agencies’ of the UN system – are in a different legal position in that respect also needs
to be considered.

Racist and Colonialist Regime of South Africa’, Report by Special Rapporteur Ahmad M
Khalifa (1987) UN Doc E/CN.4/Sub.2/1987/8/Rev.1, para 54.

25 UNHRC Report by Pablo Bohoslavsky (n 12) para 10.
26 See Agreement between the United Nations and the International Monetary Fund (entered

into force 15 November 1947) 16 UNTS 326 art VI; Agreement between the United Nations and
the International Bank for Reconstruction and Development (entered into force 15 November
1947) 16 UNTS 341 art VI.

27 Hassane Cissé, ‘Should the Political Prohibition in Charters of International Financial
Institutions Be Revisited? The Case of the World Bank’ in (2012) 3 The World Bank Legal
Review 59, 77.
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The case of Iraq is an early instance of a call by the Security Council to IFIs to
refrain from lending to a country targeted by sanctions. Immediately after the invasion
of Kuwait, on 6 August 1990, the Security Council in Resolution 661 (1990)28 first
decided that

all States shall not make available to the Government of Iraq or to any commercial, industrial
or public utility undertaking in Iraq or Kuwait, any funds or any financial or economic
resources and shall prevent their nationals and any persons within their territories from
removing from their territories or otherwise making available to that Government or to any
such undertaking any such funds or resources …29

A few weeks later Resolution 670 (1990) of the Security Council30 affirmed ‘that the
United Nations Organization, the specialized agencies and other international organ-
izations in the United Nations system are required to take such measures as may be
necessary to give effect to the terms of resolution 661 (1990) and this resolution’.31

Unfortunately, it happens that the Documents Series published in 1991 by the
Lauterpacht Center on the economic consequences of the ‘Kuwait Crisis’, which have
otherwise proven an invaluable resource for researchers on sanctions, did not include
materials related to the impact of Security Council resolutions on Iraq on the activity of
IFIs in that country.32 The only relevant documents reproduced in the first volume of
this Documents Series were indeed related to discussions within organs of the IMF33

and the World Bank34 focusing mainly on the impact of the Gulf crisis (and of
sanctions) on third countries having extensive economic relationships with Iraq and
Kuwait. Thus, in order to glean elements relevant to the topic of the present chapter, the
author had to turn to other materials. As to the effect of sanctions on activities of IFIs
in Iraq, there exists evidence that all operations of the World Bank and IMF in the
country were stopped due to the sanctions regime. Such evidence may be found in
various sources such as a 2003 IMF report35 and the memoirs of the former UN

28 UNSC Res 661 (6 August 1990) UN Doc S/RES/661.
29 ibid operative para 4.
30 UNSC Res 670 (25 September 1990) UN Doc S/RES/670.
31 ibid operative para 11.
32 Daniel L Bethlehem (ed), The Kuwait Crisis: Sanctions and their Economic Consequences

(Grotius Publications Ltd 1991), Part I, at ix: ‘Documentation from organisations such as the
International Bank for Reconstruction and Development, the International Monetary Fund and
the Organisation for Economic Cooperation and Development dealing principally with the
international economic effects of sanctions has also had to be omitted …’.

33 Communiqué of the Interim Committee of the Board of Governors of the International
Monetary Fund, 24 September 1990, reproduced in Elihu Lauterpacht, Christopher J Greenwood
et al (eds), The Kuwait Crisis: Basic Documents (Grotius Publications Ltd 1991) 319.

34 Extract from a briefing note on potential World Bank assistance to Countries affected by
the Gulf crisis, 14 September 1990, reproduced in Lauterpacht, Greenwood et al (n 33) 319–320.

35 See IMF, World Economic Outlook, September 2003, Public Debt in Emerging Markets
46: ‘Although Iraq was one of the founding members of the IMF, the IMF has had little official
contact with the government of Iraq since the early 1980s. Since that time, Iraq’s economy has
suffered from the effects of three wars, political repression, intrusive state ownership and
control, and international sanctions – all of which has made it difficult to conduct an assessment
of the country’s economic situation’.
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Humanitarian Coordinator to Iraq,36 and is confirmed by complaints repeatedly
formulated by the Iraqi government before the 2003 invasion.37

It is also of relevance to the present chapter to examine what has been the behaviour
of other intergovernmental (non-financial) organizations vis-à-vis the UN sanctions
regime. The case of the International Civil Aviation Organization (ICAO), whose legal
service did elaborate on the legal position of the organization with respect to UN
sanctions, is illuminating in that respect. During a first period, UN sanctions did not
specifically address the issue of international civil aviation. In that context, the
President of the ICAO Council issued the following statement:

The Resolutions listed above38 have been adopted under Chapter VII of the United Nations
Charter (Articles 39–51), under which the Security Council decides on ‘action’ arising out of
‘threat to the peace, breach of the peace, or act of aggression’ (Article 39). Under Articles 24,
paragraph 1, and 25 of the Charter, the Members of the United Nations are legally obliged to
accept and carry out the decisions of the Security Council and they agree that in this context
the Security Council ‘acts on their behalf’. So far, none of the Security Council Resolutions
directly or indirectly address the issue of international civil aviation. Under Article VII of the
Agreement between the United Nations and ICAO of 1947 (Doc 7970), ICAO is obliged to
render ‘such assistance to the Security Council as that Council may request, including
assistance in carrying out decisions of the Security Council for the maintenance or restoration
of international peace and security’. So far, no such ‘request’ has been addressed to ICAO.39

Then the situation changed with the adoption of Security Council Resolution 670:

Resolution 670 (1990) directly addresses civil aviation. In adopting this resolution, the
Security Council expressly acted under Chapter VII of the Charter of the United Nations and
it is unconditionally binding on all States Members of the United Nations by virtue of Article
25 of the Charter. Furthermore, the resolution specifically refers to Article 103 of the Charter,
emphasizing that the obligations of States under the resolution take precedence over any other

36 See Hans C von Sponeck, A Different Kind of War, The UN Sanctions Regime in Iraq
(Berghahn 2006) 20: ‘There was no [Iraqi] contact with the Bretton Woods institutions (World
Bank and IMF) throughout the sanctions period.’

37 See eg Statement by the Ho. Issam Rashid Hwaish, Governor of the Bank for Iraq, at the
Joint Annual Discussion of the Board of Governors of IMF (2000), available at <https://
www.imf.org/external/am/2000/speeches/pr12iqe.pdf>: ‘Mr. Chairman, over the past ten years,
the Iraqi delegation has affirmed that one of the most important purposes of the IMF, as set forth
in Article I, paragraph (iv) of its Articles of Agreement, is to eliminate restrictions that hamper
world trade and to strive to achieve economic stability and prosperity. Today I repeat once again
that the economic sanctions imposed on Iraq since 1990 are in conflict with the Fund’s Articles
of Agreement and its philosophy. Iraq participated in the Bretton Woods agreement and is a
founding member of the IMF. This gives me the right to ask the Fund to raise its voice against
the continuation of these unjust economic sanctions and the freezing of Iraqi assets, which
contradict not only the Fund’s principles, but also the most basic humanitarian and social values.
As the Fund’s management is aware, we have tried to settle our obligations to the IMF using our
frozen assets in the United States, but the fiscal authorities there have refused to allow this.’

38 UNSC Res 660, 661, 662, 664 and 665 (1990).
39 Statement by the President of the ICAO Council on the situation in the Gulf area,

4 September 1990, quoted in Lauterpacht, Greenwood et al (n 33) 321.
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obligations under international agreements or contracts – a point further emphasized in
paragraph 3 of the resolution.

… Paragraph 11 of Resolution 670 (1990) affirms that the specialized agencies are required
to take such measures as may be necessary to give effect to that resolution and resolution 661
(1990). This is a direct task for ICAO, in particular when read together with Article VII of the
Agreement between the United Nations and ICAO of 1947 [United Nations, Treaty Series,
vol. 8, No. II-45] under which ICAO is obliged to ‘render such assistance to the Security
Council as that Council may request, including assistance in carrying out decisions of the
Security Council for the maintenance or restoration of international peace and security’.

The request by the Security Council is formulated in general terms – ‘to take such measures
as may be necessary’ – and does not indicate any specific action. Any action to be taken by
ICAO will have to be within the constitutional mandate of the organization.

So far no proposal has been presented in the framework of ICAO for any specific measures to
be taken under Security Council resolution 670 (1990); any such proposal will have to be
considered as a matter of priority by the ICAO Council.40

Further to this statement, the ICAO Assembly adopted Resolution 4/1 (‘Aeronautical
consequences of the Iraqi invasion of Kuwait’) at its 28th session (22–26 October
1990), in which ICAO ‘noted’ inter alia UNSC Resolution 670 (1990), ‘which affirmed
that the specialized agencies are required to take such measures as may be necessary to
give effect to the terms of resolution 661 (1990)’, and consequently decided on
measures to be taken by ICAO Member States to implement the terms of this
resolution.41 It may reasonably be assumed that a similar course of conduct has most
probably been adopted by other international organizations – including IFIs – faced
with the requirement of compliance with UN sanctions on Iraq.

There is not much to say on some other UN sanctions regimes providing for specific
action to be taken by IFIs, for example those implemented against the DPRK. In June
2009, following a nuclear test conducted by the DPRK and its announcement of its
withdrawal from the Non-proliferation Treaty (NPT), the Security Council took
measures under Article 41, including a call upon

all Member States and international financial and credit institutions not to enter into new
commitments for grants, financial assistance, or concessional loans to the DPRK, except for
humanitarian and developmental purposes directly addressing the needs of the civilian
population, or the promotion of denuclearization, and also call[ed] upon States to exercise
enhanced vigilance with a view to reducing current commitments.42

40 Statement by the President of the ICAO Council, 1 October 1990, communicated to the
UN Security Council in S/21839, 4 October 1990, quoted in Lauterpacht, Greenwood et al
(n 33) 324.

41 The text of the ICAO resolution is reproduced in Lauterpacht, Greenwood et al (n 33)
325.

42 UNSC Res 1874 (12 June 2009) UN Doc S/RES/1874 operative para 19 (emphasis
added). For EU implementation of this measure, see Council Common Position 2009/573/CFSP
of 27 July 2009 amending Common Position 2006/795/CFSP concerning restrictive measures
against the Democratic People’s Republic of Korea [2009] OJ L197/111.
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The actual impact of this measure is unclear, since the DPRK is not a member of the
IMF nor of the World Bank, so that these have at present no involvement in the DPRK.
It is equally unclear whether other IFIs, including regional development banks, may
have extended financial assistance to the DPRK in recent years.

Unlike the DPRK, the case of UN sanctions on Iran is noteworthy as regards its
impact on IFIs. As mentioned earlier, in 2007 the Security Council called on IFIs, in
addition to States, ‘not to enter into new commitments for grants, financial assistance,
and concessional loans, to the government of the Islamic Republic of Iran, except for
humanitarian and developmental purposes’.43 Before that date, and even up to 2010,
there were significant differences between the EU and the United States over
international lending to Iran.44 Under US law, US representatives to IFIs have long
been required to vote against international lending to Iran, but that vote, although
weighted, has not always proved sufficient to block international lending. For example,
in 1993, the United States voted its 16.5 per cent share of the World Bank against loans
to Iran for electricity, health and irrigation projects, but the loans were approved.45

However, no new World Bank loans to Iran have been approved since 2005. This took
place after the World Bank last considered, in the early 2000s, granting new loans to
Iran despite US opposition. As has been noted, in May 2000,

the United States’ allies outvoted the United States to approve $232 million in loans for
health and sewage projects. During April 2003–May 2005, a total of $725 million in loans
were approved for environmental management, housing reform, water and sanitation projects,
and land management projects, in addition to $400 million in loans for earthquake relief.46

Therefore, it appears that the World Bank had stopped its lending activities in Iran even
before the first UN Security Council sanctions were enacted against Iran, and most of
all before being required to do so by the Security Council. No new World Bank loans
to Iran have been approved since 2005 and all projects have since then closed. The
activity of other entities of the World Bank group has similarly been halted since that
date. The International Finance Corporation (IFC) has no programme in Iran at present.
Previous investments committed in 2004 and 2005 have closed, and the IFC has no
exposure to Iran. The Multilateral Investment Guarantee Agency (MIGA) issued two
guarantees in Iran in 2005 and no guarantees have been provided since then.47 There is
no evidence so far that the lifting of UN sanctions on Iran may lead the World Bank

43 UNSC Res 1747 (24 March 2007) UN Doc S/RES/1747.
44 See Kenneth Katzman, Iran Sanctions (Congressional Research Service 2015) 42.
45 ibid. The author adds that ‘to block that lending, the FY1994-FY1996 foreign aid

appropriations (P.L. 103-87, P.L. 103-306, and P.L. 104-107) cut the amount appropriated for the
U.S. contribution to the bank by the amount of those loans. The legislation contributed to a
temporary halt in new bank lending to Iran. In the 111th Congress, a provision of H.R. 6296 –
Title VII – cut off U.S. contributions to the World Bank, International Finance Corp., and the
Multilateral Investment Guarantee Corp. if the World Bank approves a new Country Assistance
Strategy for Iran or makes a loan to Iran.’

46 ibid.
47 MIGA’s gross exposure in Iran stood at US$72.9 million as of September 2014. Data from

the World Bank’s website, updated as of 1 March 2015, at <http://www.worldbank.org/en/
country/iran/overview#2>.
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entities to resume their operations in Iran. As at 1 April 2016, the World Bank website
still contained a statement that ‘[t]he World Bank has not approved any new lending to
Iran since 2005’, also stressing that ‘[t]he Bank is fully compliant with international
sanctions on Iran’.48

However, during the sanctions period some IFIs obviously did not follow the same
pattern of conduct as the World Bank group. The IDB49 had been since the imposition
of UN sanctions (and is still currently) significantly involved in the financing of
projects in Iran.50 The IDB was reported to have implemented new financing projects in
Iran in 2013, which evidences that it deems that it is not required to comply with
unilateral measures, and may also suggest that it considers that development projects
are outside of the scope of the sanctions regime.51

From the case of Iran, it can thus be inferred that there is some inconsistency in the
practice of IFIs, as the IDB availed itself of the ‘humanitarian and developmental’
exception provided for in Security Council Resolution 1747 (2007), while the World
Bank and other IFIs did not. As noted, the World Bank even halted its activities in Iran
before the Security Council requested it to do so. It is significant that the IDB’s
self-interpretation of the humanitarian/development exception in Resolution 1747
(2007) has not been criticized nor challenged, to our knowledge, by the Security
Council nor the Sanctions Committee set up to oversee the implementation of
Resolution 1747. The behaviour of the IDB in that case, and the absence of reaction to
it, may be seen as evidence that IFIs faced with UN sanctions should be considered as
empowered to interpret, even if not authoritatively, relevant Security Council resolu-
tions, in order to determine for themselves precisely if and to what extent their ongoing
or planned activities in the target country shall be deemed as falling under the sanctions
measures. This is in line with the uncontroversial view that Security Council resolu-
tions may (and often should) be subject to interpretation,52 including by States or

48 See <http://www.worldbank.org/en/country/iran/projects> (last accessed on 1 April 2016).
49 The IDB was established in 1974 by Member States of the Organization of the Islamic

Conference (OIC) by the Agreement establishing the Islamic Development Bank, signed in
Jeddah (Saudi Arabia) on 12 August 1974. The English text of the Articles of Agreement is
available at <http://www.isdb.org/irj/go/km/docs/documents/IDBDevelopments/Internet/English/
IDB/CM/About%20IDB/Articles%20of%20Agreement/IDB_Articles-of-Agreement.pdf>.

50 See eg IDB Annual Report 1435H (2014), available at <http://www.isdb.org/irj/go/km/
docs/documents/IDBDevelopments/Internet/English/IDB/CM/Publications/Annual_Reports/40th/
IDB_Annual_Report_1435H_English.pdf>.

51 See ‘Islamic Development Bank continues delivering loans to Iran’, Trend News Agency,
6 September 2013, available at <http://en.trend.az/iran/2187089.html>.

52 See eg Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa) notwithstanding Security Council Resolution 276 (1970) Advisory
Opinion [1971] ICJ Rep 16, para 114: ‘The language of a resolution of the Security Council
should be carefully analysed before a conclusion can be made as to its binding effect. In view of
the nature of the powers under Article 25, the question whether they have been in fact exercised
is to be determined in each case, having regard to the terms of the resolution to be interpreted,
the discussions leading to it, the Charter provisions invoked and, in general, al1 circumstances
that might assist in determining the legal consequences of the resolution of the Security
Council.’
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international organizations,53 even if ‘authentic’ interpretation of resolutions rests with
the Security Council itself. A related question is whether Sanctions Committees
constituted as subsidiary organs of the Council to oversee implementation of sanctions
regimes may interpret sanctions resolutions in an ‘authentic’ manner; this remains a
matter of contention.54 For sure, such auto-interpretation by IFIs is not ‘authentic’ and
is made at their own risk; therefore, active involvement of the relevant Sanctions
Committees in the interpretation or clarification of provisions of Security Council
sanctions resolutions impacting IFIs would probably be beneficial to the latter. The
author is not aware of any engagement of this kind on the part of Sanctions
Committees as regards past or current sanctions regimes.

At the ‘internal’ level, it should be emphasized that ‘voluntary’ compliance is
increasingly common practice of IFIs, in particular in their internal procedures and
dealings with countries of operation. Compliance with UN sanctions is now being
translated into ‘eligibility criteria’ in IFIs’ lending documentation and contractual
practice.55 For example, the guidelines for procurement of the World Bank explicitly
provide that persons may be denied participation in a procurement process if ‘by an act
of compliance with a decision of the United Nations Security Council taken under
Chapter VII of the Charter of the United Nations, the Borrower’s country prohibits any
import of goods from, or payments to, a particular country, person, or entity’.56 IFIs’
‘eligibility policy’ also most often contains a clause prohibiting the use of borrowed
funds ‘for the purpose of any payment to persons or entities, or for any import of
goods, if such payment or import, to the knowledge of the Bank, is prohibited by the
decision of the United Nations Security Council taken under Chapter VII of the Charter
of the United Nations’.57

53 Michael Wood, ‘The Interpretation of Security Council Resolutions’ (1998) 2 Max Planck
Yearbook of United Nations Law 73, 85.

54 ibid 84–85.
55 A number of Multilateral Development Banks (MDBs) have engaged in an initiative to

draft standard-form contracts for consulting services, for use by borrowers or grant recipients
when they hire a consulting firm for provision of services financed by the bank. A draft contract
was developed jointly by the Asian Development Bank (ADB), the African Development Bank
(AfDB), the Black Sea Trade and Development Bank (BSTDB), the Caribbean Development
Bank (CDB), the Council of Europe Development Bank (CEB), the European Bank for
Reconstruction and Development (EBRD), the Inter-American Development Bank (IDB), the
Islamic Development Bank (IsDB), and the International Bank for Reconstruction and Develop-
ment (IBRD or World Bank).

56 Guidelines. Procurement of Goods, Works, and Non-Consulting Services under IBRD
Loans and IDA Credits & Grants by World Bank Borrowers (Washington: World Bank, 2011) 4,
available at <http://siteresources.worldbank.org/INTPROCUREMENT/Resources/278019-
1308067833011/Procurement_GLs_English_Final_Jan2011.pdf>.

57 See eg Standard Request for Proposals, Selection of Consultants (Asian Development
Bank August 2013).
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4. THE LEGAL BASIS OF THE OBLIGATION OF IFIS TO
COMPLY WITH UN SECURITY COUNCIL SANCTIONS

Some degree of uncertainty remains as to precisely what the legal basis for such
obligation of ‘compliance’ of IFIs with UN sanctions may be. Ibrahim F Shihata,
former Senior Vice President and General Counsel of the World Bank, has conceded
that ‘the Bank cannot reasonably place its members in a situation where they would be
violating their obligations under the UN Charter if they agree with a proposed action by
the Bank’ and that the Bank cannot propose a new loan to a country which is subject to
a comprehensive mandatory embargo imposed by the Security Council.58 This position
has been widely echoed in academic literature.59 However, the precise legal basis for
such purported duty of compliance on the part of IFIs, be they or not bound by the
terms of a Relationship Agreement with the UN, remains unclear. This in turn reflects
the uncertainty which remains, on a more general level, as to the legal basis for
international organizations of the prevailing effect of obligations under the Charter. As
mentioned in the commentary on the International Law Commission’s draft Articles on
the Responsibility of International Organizations:

A question may be raised with regard to the responsibility of international organizations,
since they are not members of the United Nations and therefore have not formally agreed to
be bound by the Charter. However, even if the prevailing effect of obligations under the
Charter may have a legal basis for international organizations that differs from the legal basis
applicable to States, one may reach the conclusion that the Charter has a prevailing effect also
with regard to international organizations. For instance, when establishing an arms embargo
which requires all its addressees not to comply with an obligation to supply arms that they
may have accepted under a treaty, the Security Council does not distinguish between States
and international organizations.60

One explanation for such prevailing effect of obligations under the Charter, applied to
international organizations, may be that Article 103 of the United Nations Charter
prevails over the constituent instruments of the international organizations.61 The same
explanation has been put forward as regards IFIs, and it has been argued that ‘[a]
binding decision under Chapter VII of the UN Charter will desiccate any operative
meaning of the Relationship Agreement in light of the explicit provision in Article 103
of the UN Charter of the supremacy of the obligations under the Charter over
obligations under any other international agreement’.62

The same argument has been made by Shihata, according to which by virtue of
Article 103 of the Charter, ‘[m]ember’s obligations under the UN Charter prevail over

58 Shihata (n 16) 809.
59 See eg Eisenmann (n 15) 754–755; see also Reinisch and Novak (n 23) MN 16–17.
60 See ‘Commentary to Article 67’ ILC, ‘Draft Articles on the Responsibility of International

Organizations’, with commentaries (2011) UN Doc A/66/10, 69.
61 See eg RH Lauwaars, ‘The Interrelationship between United Nations Law and the Law of

Other International Organizations’ (1983–84) 82 Michigan Law Review 1604ff.
62 Suzuki (n 9) 72.
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their obligations under any other treaty to which they are parties, including the Bank’s
Articles’.63

Even if these arguments may seem strong and convincing, it remains the case, in the
opinion of the present author, that the question of the legal basis for international
organizations of the prevailing effect of obligations under the Charter remains unsettled
to date, especially in light of ongoing debates as to the correct understanding of Article
103 of the UN Charter.64

It is here suggested that the legal basis of the obligation of IFIs to comply with
Security Council sanctions resolutions can be ultimately found either in Article 48(2) of
the UN Charter or in an express provision addressed to IFIs in a Security Council
resolution.

As to the first possible legal basis, Article 48(2) of the UN Charter indeed formulates
a legal duty for UN Member States to follow UN Chapter VII decisions in their
capacity as members of other international organizations, as it provides that the
decisions of the Security Council for the maintenance of international peace and
security ‘shall be carried out by the Members of the United Nations directly and
through their action in the appropriate international agencies of which they are
members’.

In the case of the IMF and the World Bank, it has been argued that the provision of
Article 48(2) should prevail over their Relationship Agreements with the UN asking
them merely to have ‘due regard’ for Security Council sanctions resolutions, and thus
should lead IFIs to comply with the sanctions resolutions:

[I]t is difficult to see what other result such due regard can have than to deny credit to a
country against which sanctions have been taken. In any case, in this situation the duties of
UN members in the financial institutions under Art. 48(2) would come into play, and their
duties have been explicitly recognized in the agreements. These members would therefore be
under an obligation to ensure the effectiveness of the enforcement measures. And the
apolitical nature of the financial institutions could not be held against their action, nor could
it provide a pretext behind which members could evade their obligations under the Charter.65

Should this argument be deemed correct, there seems to be no reason why the same
logic should not be applied to those IFIs which are not linked to the UN, as the broad
wording of Article 48(2) (‘appropriate international agencies’) shall be deemed to cover
not only the UN’s specialized agencies, but also all kinds of international organizations
including (non-UN) IFIs.66

The second possible legal basis of a duty of compliance of IFIs with Security
Council sanctions, ie an express provision addressing IFIs in the text of the Security
Council resolution, therefore only comes in addition to the general duty of compliance

63 Shihata (n 16) 229.
64 On the application of Article 103 of the UN Charter to international organizations, see eg

Alexander Orakhelashvili, ‘Article 30’ [1986 Vienna Convention] in Olivier Corten and Pierre
Klein (eds), The Vienna Conventions on the Law of Treaties (OUP 2011) vol I, 801–803.

65 Reinisch and Novak (n 23) MN 17.
66 ibid MN 9, stressing that art 48(2) also concerns ‘even those international institutions

lacking international legal status such as international enterprises and administrative unions’.
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embodied in Article 48(2) of the UN Charter. Such an express provision does not
supersede the general obligation formulated in Article 48(2), but rather coexists with it,
and is superposed on it. In that situation, it may be said that IFIs are bound to comply
with relevant provisions of the Security Council resolution both in their capacity as
international organizations, as direct addressees of the explicit obligation formulated by
the Security Council, and indirectly, through the obligations of those of their members
that are UN Member States to carry out the decisions of the Security Council through
their action in ‘international agencies of which they are members’ under Article 48(2).
This latter obligation on Member States of IFIs certainly includes an obligation to vote
in relevant governing bodies or decision-making organs of IFIs against the financing of
projects in countries subject to sanctions, to the extent that the relevant Security
Council resolution includes an explicit call, even if limited to States, to refrain from
financing in targeted countries.

Be that as it may, it is clear that some IFIs remain attached to the preservation of
their institutional independence, even in the face of Security Council sanctions. As was
articulated by a Deputy General Counsel of the World Bank:

Several UN Security Council resolutions have been made under Chapter VII of the UN
Charter that target the Bank’s member countries. However, few refer specifically to the Bank
or international financial institutions. The resolutions that do, tend not to articulate clear and
specific action that the Bank needs to take to comply with the resolution or direct the Bank to
act in a manner inconsistent with its development mandate. In any event, if the Bank were to
take action pursuant to its obligation to pay due regard to a Security Council decision, it
would also have the obligation to ensure that its action was consistent with its articles, in
particular the purposes provision and the political prohibition.67

The argument advanced here, convincingly in the author’s view, is that IFIs should
retain some margin of appreciation in their choice of adequate means to implement UN
sanctions, and cannot completely disregard their constitutional obligations while
implementing those measures. It is also submitted that IFIs applying UN sanctions
remain bound by relevant norms of human rights law, along the same line of argument
as the one according to which IFIs should be held accountable in the event that their
policies finance projects entailing violations of human rights. IFIs implementing UN
sanctions remain in any case bound by the obligation to take into account economic,
social and cultural rights of the populations of the targeted country, as set forth in the
International Covenant on Economic, Social and Cultural Rights (ICESCR). It was
made clear by the Committee on Economic, Social and Cultural Rights (CESCR) in its
General Comment No. 8 that any ‘external entity’ applying economic sanctions on a
country is under an obligation ‘to take steps, individually and through international
assistance and cooperation, especially economic and technical’ in order to respond to
any disproportionate suffering experienced by vulnerable groups within the targeted

67 Cissé (n 27) 77–78.
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country’.68 This applies equally to States and international organizations,69 and there is
no reason why IFIs should be exempted from the general rule.

68 UN Committee on Economic, Social and Cultural Rights, ‘General Comment No 8: The
relationship between economic sanctions and respect for economic, social and cultural rights’
(12 December 1997) UN Doc E/C.12/1997/8, para 14.

69 The Committee stressed that obligations under the ICESCR concerned ‘the party or
parties responsible for the imposition, maintenance or implementation of the sanctions, whether
it be the international community, an international or regional organization, or a State or group
of States’, ibid para 11.
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13. Sanctions and the World Trade Organization
Andrew D. Mitchell*

1. INTRODUCTION

International sanctions are economic measures aimed at inducing policy or political
change in a target country, or simply expressing disapproval at its acts.1 Typically, these
measures involve the withdrawal, or the threat of withdrawal, of ‘customary trade or
financial relations’.2 They range in degree from comprehensive trade embargoes3 to
targeted asset freezes and travel bans.4 Their targets may be States or, increasingly,
sub-State groups and individuals.5

Central to the World Trade Organization (WTO) system is the General Agreement on
Tariffs and Trade 1994 (GATT),6 which, among other things, prohibits WTO Members
from imposing discriminatory restrictions on imports of other Members.7 Sanctions are
by nature discriminatory trade barriers in that they are directed towards a particular
country alone and, if undertaken between WTO Members, present a prima facie
conflict with GATT obligations. More specifically, depending on their design and
scope, sanctions may conflict with GATT art I(1) (‘most-favoured nation treatment’),
art III(4) (‘national treatment’), and art XI(1) (‘general elimination of quantitative
restrictions’).

Conflict may be avoided if sanctions fall within the terms of a GATT exception –
specifically, art XX (‘general exceptions’)8 or art XXI (‘security exceptions’). This
chapter focuses on art XXI, primarily because it expressly allows for the United
Nations (UN) sanctions that are the subject of this volume. Article XXI is also the
exception of first resort for many non-UN sanctions, because of its focus on security,

* I would like to thank Mr Joshua Quinn-Watson for his assistance in the preparation of
this chapter. Any errors or omissions remain my own.

1 Andreas F Lowenfeld, International Economic Law (OUP 2002) 698.
2 Gary Clyde Hufbauer and others, Economic Sanctions Reconsidered (3rd edn, Peterson

Institute for International Economics 2007) 10.
3 See for example UNSC Res 253 (29 May 1968) UN Doc S/RES/253 (Southern

Rhodesia); UNSC Res 661 (6 August 1990) UN Doc S/RES/661 (Iraq); UNSC Res 656 (30 May
1992) UN Doc S/RES/656 (Former Socialist Federal Republic of Yugoslavia).

4 Jeremy Matam Farrall, United Nations Sanctions and the Rule of Law (CUP 2007) 107.
5 ibid.
6 General Agreement on Tariffs and Trade (adopted 15 April 1994, entered into force

1 January 1995) 1867 UNTS 187.
7 Eugene Kontrovich, ‘The Arab League Boycott and WTO Accession: Can Foreign Policy

Excuse Discriminatory Sanctions’ (2003) 4(2) Chicago Journal of International Law 283.
8 See for example Robert L Howse and Jared M Genser, ‘Are EU Trade Sanctions

Compatible with WTO Law?’ (2008) 29(2) Michigan Journal of International Law 165, 180.
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and because its requirements are in many respects less strict than those of art XX.9 The
possibility of art XX providing a justification for security measures including UN
sanctions is discussed elsewhere.10

This chapter focuses on two types of sanctions: first, sanctions authorized by
resolutions of the UN Security Council (UNSC) pursuant to ch VII of the Charter of
the United Nations (UN Charter); second, unilateral sanctions lacking UN author-
ization. This chapter will conclude that the art XXI exception covers sanctions
authorized by UNSC resolutions, irrespective of the form they take, but will not
guarantee cover to sanctions authorized only by UN General Assembly resolutions. It
will further argue that where sanctions are pursued unilaterally – without UNSC
authorization – States are accorded considerable, but not total, latitude in determining
whether they are justified in invoking the exception. However, until there is definitive
WTO jurisprudence to the contrary, States should assume that art XXI is not entirely
‘self-judging’ and invocations of art XXI may permit panel review.

2. OVERVIEW: SECURITY EXCEPTIONS UNDER GATT ART XXI

GATT art XXI provides:

Nothing in this Agreement shall be construed

(a) to require any Member to furnish any information the disclosure of which it considers
contrary to its essential security interests; or

(b) to prevent any Member from taking any action which it considers necessary for the
protection of its essential security interests
(i) relating to fissionable materials or the materials from which they are derived;
(ii) relating to the traffic in arms, ammunition and implements of war and to such

traffic in other goods and materials as is carried on directly or indirectly for the
purpose of supplying a military establishment;

(iii) taken in time of war or other emergency in international relations; or
(c) to prevent any Member from taking any action in pursuance of its obligations under the

United Nations Charter for the maintenance of international peace and security.

The two types of sanction examined in this chapter interact differently with art XXI.
First, UN sanctions may be justified under art XXI(c), at least to the extent that they are
mandated by a resolution of the UNSC. Second, unilateral sanctions may be justified
under art XXI(b), provided the sanctions may be seen as necessary to a Member’s
essential security interests in one of the three specified fields. In this, Members are
afforded considerable, but not total discretion, and their invocations are likely review-
able within the WTO dispute settlement system.

9 Michael J Hahn, ‘Vital Interests and the Law of GATT: An Analysis of GATT’s Security
Exception’ (1991) 12(3) Michigan Journal of International Law 558, 559; Ryan Goodman,
‘Norms and National Security: The WTO as a Catalyst for Inquiry’ (2001) 2(1) Chicago Journal
of International Law 101, 104.

10 See for example Joost Pauwelyn, ‘WTO Compassion or Superiority Complex?: What to
Make of the WTO Waiver for “Conflict Diamonds”’ (2002) 24 Michigan Journal of Inter-
national Law 1177; Howse and Genser (n 8) 180.

284 Research handbook on UN sanctions and international law



GATT art XXI has been referred to as the ‘sovereignty safeguard principle’.11 It
reflects the principle of self-protection at international law12 – that security prerogatives
permit States to deviate from international obligations. Security exceptions are common
to many multilateral agreements,13 preferential trade agreements14 and bilateral invest-
ment treaties. For instance, the model bilateral investment treaties of Canada, Germany,
India and the United States all contain security exceptions.15 Further, art XXI of the
GATT is mirrored in the other core WTO agreements: art XIV of the General
Agreement on Trade in Services (GATS)16 and art 73 of the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS Agreement).17

Reflecting the importance that States accord to self-protection, art XXI is broadly
drawn.18 In contrast to art XX, for instance, it has no limiting chapeau.19 This omission
has prompted fears that the exception may be prone to excessive use, and abused as a
pretext for illegitimate protectionist measures.20 It has been described as the GATT
article with both the ‘greatest practical importance so far, and … the greatest potential

11 Hahn (n 9) 560.
12 Andrew Emmerson, ‘Conceptualizing Security Exceptions: Legal Doctrine or Political

Excuse?’ 11 Journal of International Economic Law 135; Holger P Hestermeyer, ‘Art XXI:
Security Exceptions’ in Rüdiger Wolfrum, Peter-Tobias Stoll and Holger P Hestermeyer (eds),
WTO – Trade in Goods (Martinus Nijhoff 2011) 571.

13 See for example arts 72 and 73, Rome Statute of the International Criminal Court
(adopted 17 July 1998, entered into force 1 July 2002) 2187 UNTS 38544 (Rome Statute). See
also Sydney M Cone, ‘The Development of the World Trade Organization and the International
Criminal Court: Guest Lecture at the Office of the Prosecutor, International Criminal Court’
(2004) 48 New York Law School Law Review 743, 749.

14 See for example North American Free Trade Agreement (United States-Canada-Mexico)
(adopted 12 December 1992, entered into force 1 January 1994) US Government Printing Office,
1992 (NAFTA), art 2102; Australia-United States Free Trade Agreement (adopted 18 May 2004,
entered into force 1 January 2005) Australian Treaty Series 2005 (1) art 22(2).

15 See for example Katia Yannaca-Small, ‘Essential Security Interests under International
Investment Law’ in Organisation for Economic Co-Operation and Development (ed), Inter-
national Investment Perspectives 2007: Freedom of Investment in a Changing World (Organ-
isation for Economic Co-operation and Development 2007).

16 General Agreement on Trade in Services (adopted 15 April 1994, entered into force
1 January 1995) 1869 UNTS 183.

17 Agreement on Trade-Related Aspects of Intellectual Property Rights (adopted 15 April
1994, entered into force 1 January 1995) 1869 UNTS 299.

18 Hestermeyer (n 12) 572.
19 ibid.
20 See for example Petros C Mavroidis, Trade in Goods (2nd edn, OUP 2012) 367; Antonio

F Perez, ‘WTO and UN Law: Institutional Comity in National Security’ (1998) 23(2) Yale
Journal of International Law 301, 302; Wesley A Cann, ‘Creating Standards and Accountability
for the Use of the WTO Security Exception: Reducing the Role of Power-Base Relations and
Establishing a New Balance between Sovereignty and Multilateralism’ (2001) 26(2) Yale Journal
of International Law 413, 423; Raj Bhala, ‘National Security and International Trade Law: What
the GATT Says, and What the United States Does’ (1998) 19(2) University of Pennsylvania
Journal of International Economic Law 263, 284.
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for future use and abuse’.21 Some commentators have suggested that it ‘poses a latent,
lingering threat’ to the entire WTO system.22

At least in the context of the WTO dispute settlement system, which is the forum in
which such illegitimate measures would be challenged, those fears have not been borne
out. Article XXI has received only limited attention.23 Six disputes have involved art
XXI, only one of which was in the WTO era rather than the era of its predecessor
(GATT 1947).24

In only one instance was a complainant’s invocation of art XXI clearly unjustified:
Sweden’s invocation of art XXI to justify measures protecting its footwear industry.25

The dearth of art XXI disputes has been a welcome outcome in all but one respect:
absent substantial WTO jurisprudence, many aspects of the art XXI exception remain
unsettled.

3. UN SANCTIONS: GATT ART XXI(C)

3.1 Security Council Resolutions under UN Charter Ch VII

GATT art XXI(c) provides an exception for WTO Members’ actions taken ‘in
pursuance of … obligations under the United Nations Charter for the maintenance of
international peace and security’, which would include Security Council resolutions.
The Security Council’s sanctions power derives from ch VII of the UN Charter, which
empowers it to take action ‘with respect to threats to the peace, breaches of the peace,
and acts of aggression’.26 Specifically, art 39 of the UN Charter provides:

The Security Council shall determine the existence of any threat to the peace, breach of the
peace, or act of aggression and shall make recommendations, or decide what measures shall

21 Hahn (n 9) 586.
22 René E Browne, ‘Revisiting “National Security” in an Interdependent World: The GATT

Article XXI Defense After Helms-Burton’ (1997) 86(2) The Georgetown Law Journal 405, 409.
23 Hahn (n 9) 560.
24 The disputed invocations were: US (1949); Sweden (1975); US (1984); US (1986); EEC

(1991); US (1996). See Summary Record of the Twenty-Second Meeting (8 June 1949)
GATT/Cp.3/SR.22; Sweden – Import Restrictions on Certain Footwear (17 November 1975)
L/4250; Minutes of Meeting Held in the Centre William Rappard (22 May 1986) C/M/198; US
– Nicaraguan Trade (13 October 1986) L/6053 [5.17]; Trade Measures Taken by the European
Community Against the Socialist Federal Republic of Yugoslavia: Communication from the
European Communities (2 December 1991) L/6948; United States – The Cuban Liberty and
Democratic Solidarity Act: Request for the Establishment of Panel by the European Com-
munities (8 October 1996) WT/DS38/2.

25 See Amelia Porges, Friedl Weiss and Petros C Mavroidis, Guide to GATT Law and
Practice: Analytical Index (6th edn, World Trade Organization 1995) 603. See also Sweden –
Import Restrictions on Certain Footwear (17 November 1975) L/4250, 3.

26 Charter of the United Nations (adopted 26 June 1945, entered into force 24 October
1945) TS 993, ch VII title.
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be taken in accordance with Articles 41 and 42, to maintain or restore international peace and
security.27

Under art 41 of the UN Charter, the Security Council may authorize measures short of
the use of force and may also call upon UN Member States to implement them. Article
41 provides a non-exhaustive list of such measures, including the ‘complete or partial
interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and
other means of communication’.

UN Member States confer on the Security Council ‘primary responsibility for the
maintenance of international peace and security’28 and agree to ‘accept and carry out
the decisions of the Security Council’ in accordance with the UN Charter.29 Sanctions
resolutions are therefore binding on UN Member States, and override Member States’
other obligations. As the International Court of Justice noted in Lockerbie, UN Member
States are ‘obliged to accept and carry out the decisions of the Security Council’, which
‘prevail over their obligations under any other international agreement’.30

The GATT art XXI(c) exception operates, therefore, where a WTO Member takes
action in pursuance of an obligation under a Security Council resolution under ch VII
of the UN Charter. If the resolution imposes an obligation on the Member and the
Member’s action complies with that obligation, it can be understood as being taken in
pursuance of the obligation.31 WTO Members appear to implement sanctions pursuant
to ch VII resolutions with little fear of challenge in the dispute settlement system. For
example, India,32 Brazil,33 Cyprus34 and Norway35 have excluded States that are subject
to UN sanctions from most-favoured nation treatment in the issuing of import licences.

3.2 Beyond Ch VII Resolutions

Of all the components of art XXI, art XXI(c) is perhaps the least controversial,36 as it
may be understood as arising in part from art 103 of the UN Charter, which prioritizes
UN Charter obligations. It states:

27 UN Charter, art 39.
28 UN Charter, art 24(1).
29 UN Charter, art 25.
30 Case Concerning Questions of Interpretation and Application of the 1971 Montreal

Convention arising from the Aerial Incident at Lockerbie (Libyan Arab Jamahiriya v the United
Kingdom) (Provisional Measures) [1992] ICJ Rep 15 [39].

31 Laurence Boisson de Chazournes and Théo Boutruche, ‘International Trade Law, United
Nations Law, and Collective Security Issues’ in Daniel L Bethlehem (ed), The Oxford Handbook
of International Trade Law (OUP 2009) 705.

32 Replies to Questionnaire on Import Licensing Procedures: India (18 August 1994)
L/5640/Add.7/Rev.6, 6.

33 Replies to Questionnaire on Import Licensing Procedures: Brazil (14 February 1994)
L/5640/Add.54.

34 Replies to Questionnaire on Import Licensing Procedures: Cyprus (24 January 1994)
L/5640/Add.53.

35 Replies to Questionnaire on Import Licensing Procedures: Norway (13 October 1994)
L/5640/Add.2/Rev.4.

36 Bhala (n 20) 276.
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In the event of a conflict between the obligations of the Members of the United Nations under
the present Charter and their obligations under any other international agreement, their
obligations under the present Charter shall prevail.

In recent practice, the Security Council has reinforced the supremacy of ch VII
resolutions within the text of the resolutions themselves. For instance in its resolution
imposing an arms embargo on Eritrea and Ethiopia it called upon all States to act
‘strictly in conformity with this resolution, notwithstanding the existence of any rights
granted or obligations conferred or imposed by any international agreement’.37

Nevertheless, some aspects of GATT art XXI(c) remain unsettled. First, since art
XXI(c) is limited to obligations ‘under the United Nations Charter’ it is unclear
whether access to art XXI(c) is limited to States parties to both the GATT and the UN
Charter. Specifically, some uncertainty exists as to whether non-sovereign autonomous
entities that number among the WTO Members, including Hong Kong, Macau and
Chinese Taipei, would have access to art XXI(c) protection. However, they most likely
do. Some commentators suggest that decisions of the Security Council may bind
non-Members.38 The language of the majority of Security Council resolutions (‘all
States shall’) seems to indicate this is the view of the Security Council itself.39 The
view is also supported by other tribunals40 and the practice of non-UN Member States.
For instance, Korea41 and Switzerland42 have implemented UN sanctions regimes prior
to becoming UN members. The Holy See43 and Hong Kong have also implemented UN
sanctions. For instance, Hong Kong’s only export restrictions are those mandated by
UN sanctions.44

Second, because art XXI(c) is limited to obligations ‘for the maintenance of
international peace and security’, the exception is unlikely to encompass a conflict
between WTO obligations and Charter obligations in areas other than ‘peace and
security’,45 but the boundaries of ‘peace and security’ may be unclear. Third, because
art XXI(c) is limited to Charter ‘obligations’, its protection may be limited to measures
in compliance with mandatory ch VII resolutions. Can non-binding Security Council

37 UNSC Res 1298 (17 May 2000) UN Doc S/RES/1298. See also UNSC Res 1127 (28
August 1997) UN Doc S/RES/1127; UNSC Res 1132 (8 October 1997) UN Doc S/RES/1132;
UNSC Res 1173 (12 June 1998) UN Doc S/RES/1173; UNSC Res 1267 (15 October 1999) UN
Doc S/RES/1267.

38 See for example Farrall (n 4) 67; Hans Kelsen, The Law of the United Nations: A Critical
Analysis of its Fundamental Problems (Stevens 1951) 85.

39 Farrall (n 4) 67.
40 Prosecutor v Milan Milutinovic and ors (Jurisdiction) IT-99-37-PT, T Ch 1 (6 May 2003)

[51]–[57].
41 See for example UNSC, Note By the Secretary-General (22 August 1990) UN Doc

S/21585.
42 See for example UNSC, Note by the Secretary-General (22 August 1990) UN Doc

S/21585; UNSC, Note by the Secretary-General (19 August 1991) UN Doc S/22958.
43 UNSC, Note by the Secretary-General (16 July 1991) UN Doc S/22802.
44 Trade Policy Review: Hong Kong, China (8 November 2006) WT/TPR/S/173.
45 Donald McRae, ‘The Place of the WTO in the International System’ in Bethlehem

(n 31) 62.
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resolutions and General Assembly resolutions be justified under GATT art XXI(c)? On
this point, the case study of the Kimberley Process is instructive.

3.3 The Kimberley Process

The Kimberley Process is a voluntary certification scheme designed to eradicate trade
in conflict diamonds, adopted on 5 November 2002 by 38 countries and the European
Communities (EC). It entered into operation the following year and today has 54
participants. In brief, the scheme calls upon each participant to certify that no diamonds
originating from its territory are conflict diamonds and also to ‘ensure that no shipment
of rough diamonds is imported or exported to a non-participant’.46 Participants are
encouraged to implement the scheme through domestic legislation.47

The Kimberley Process was, in many respects, a UN initiative, arising from a
General Assembly Resolution calling for the development of a comprehensive inter-
national certification scheme.48 That Resolution followed a series of UN reports49 on
the problem of conflict diamonds and Security Council embargoes against African
nations trading in conflict diamonds.50 After the Kimberley Process entered into force,
a separate Security Council resolution offered ‘strong support’ and encouraged broad
participation.51 The Kimberley Process agreement acknowledged its links to UN
resolutions in both its preamble and substantive provisions. For instance, its definition
of ‘conflict diamonds’ deferred in part to the text of UN General Assembly Resolution
55/56, as well as any relevant Security Council resolutions on the subject.52

Because the Kimberley Process involves import and export bans on diamonds from
non-participants, it presents a prima facie conflict with GATT arts I(1) and XI(1). Yet,
although the agreement came with the imprimatur of the UN General Assembly and
Security Council, the participants seemed to lack confidence that it would be justified
under art XXI(c), presumably because the Security Council had not mandated
participation in the Kimberley Process. Eleven WTO Members approached the WTO

46 Kimberley Process, Kimberley Process Certification Scheme Core Document (2003)
(Kimberley Process Certification Scheme) s 3.

47 Krista Nadakavukaren Schefer, ‘Stopping Trade in Conflict Diamonds: Exploring the
Trade and Human Rights Interface with the WTO Waiver for the Kimberley Process’ in Thomas
Cottier, Joost Pauwelyn and Elisabeth Bürgi Bonanomi (eds), Human Rights and International
Trade (OUP 2005) 418.

48 UNGA Res 55/56 (29 January 2000) UN Doc A/RES/55/56.
49 See for example UN Panel of Experts, Report of the Panel of Experts on Violations of

Security Council Sanctions Against UNITA, UN Doc S/2000/203 (10 March 2000).
50 See for example UNSC Res 1173 (12 June 1998) UN Doc S/RES/1173; UNSC Res 1295

(18 April 2000) UN Doc S/RES/1295; UNSC Res 1306 (5 July 2000) UN Doc S/RES/1306;
UNSC Res 1304 (16 June 2000) UN Doc S/RES/1304.

51 UNSC Res 1459 (28 January 2003) UN Doc S/RES/1459.
52 Kimberley Process, Kimberley Process Certification Scheme Core Document (2003).
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for a waiver,53 which was granted in 200354 and extended in 200655 and 2012.56 The
waiver excuses Kimberley Process participants from breaches of GATT arts I(I), XI(1)
and XIII(1) (which relates to non-discriminatory administration of quantitative restric-
tions) with respect to Kimberley Process import and export prohibitions.57 Although the
waiver was expressed as ‘without prejudice’ to the availability of any exceptions,58 it
was widely seen as a signal that GATT exceptions could not necessarily protect the
Kimberley Process.59 However, some commentators and a number of participating
countries, most notably Switzerland and the EC,60 took a different view regarding the
applicability of GATT exceptions to the Kimberley Process.61 They considered that
the Process fell within GATT art XXI, and particularly art XXI(c),62 because of the
Process’s link with previous Security Council embargoes on conflict diamonds, and
because the Process had won Security Council ‘support’ after its adoption.63 The fact
that a waiver was nevertheless sought and granted suggests that this view did not
prevail among all participants.

The case of the Kimberley Process may have provided a good ‘test case’ of the scope
and meaning of art XXI(c). However, that possibility was foreclosed by the waiver.
Until the scope of art XXI(c) is clarified, the preferable view remains that held by the
majority of States – that only measures mandated by a specific, binding Security
Council resolution are guaranteed art XXI(c) protection.

53 Kimberley Process Certification Scheme for Rough Diamonds – Request for a Waiver (12
November 2002) WT/G/C/W/431.

54 Waiver Concerning Kimberley Process Certification Scheme for Rough Diamonds:
Communication (24 February 2003) WT/G/C/W/432/Rev.1; Proposed Agenda (13 May 2003)
WT/GC/W/498.

55 Kimberley Process Certification Scheme for Rough Diamonds (19 December 2006)
WT/L/676.

56 Extension of Waiver Concerning Kimberley Process Certification Scheme for Rough
Diamonds (14 December 2012) WT/L/876.

57 Waiver Concerning Kimberley Process Certification Scheme for Rough Diamonds:
Communication 1 (24 Feb 2003) WT/G/C/W/432/Rev; Proposed Agenda (13 May 2003)
WT/GC/W/498.

58 Waiver Concerning Kimberley Process Certification Scheme for Rough Diamonds:
Communication 1 (24 Feb 2003) WT/G/C/W/432/Rev.

59 See for example Kevin R Gray, ‘Conflict Diamonds and the WTO: Not the Best
Opportunity to Be Missed for the Trade-Human Rights Interface’ in Thomas Cottier, Joost
Pauwelyn and Elisabeth Bürgi Bonanomi (eds), Human Rights and International Trade (OUP
2005) 458.

60 Isabel Feichtner, The Law and Politics of WTO Waivers: Stability and Flexibility in
Public International Law (CUP 2012) 155.

61 Pauwelyn (n 10) 1192; Boisson de Chazournes and Boutruche (n 31) 705, 706;
Nadakavukaren Schefer (n 47) 440.

62 ‘WTO Goods Council Approves Kimberley Process Waiver’ (27 February 2003) 7(7)
Bridges Weekly Trade News Digest <http://www.ictsd.org/downloads/bridgesweekly/bridges
weekly7-7.pdf> accessed 23 February 2016.

63 Pauwelyn (n 10) 1185.
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3.4 ‘Targeted Sanctions’

In recent decades, the UNSC has moved away from comprehensive trade sanctions
against delinquent States in favour of so-called targeted sanctions against delinquent
sub-State groups and individual decision makers. In 2000, the under-Secretary-General
of the UNSC stated that the UNSC is ‘more inclined towards adopting “smart”
sanctions which impose coercive measures on specific decision-making groups while
avoiding direct impact on the vulnerable’.64

While ‘smart sanctions’ are primarily designed to reduce the extent to which
sanctions are felt by ‘innocent populations’,65 they also have the consequence of
reducing the burden on trade. The move to smart sanctions helps ‘minimize economic
and social problems for third States, especially neighboring States and those States that
have significant trade relations with the target’.66

Targeted sanctions seem to fall into two broad categories. First, there are those that
target delinquent groups indirectly, by restricting a State’s trade in commodities
especially relevant to the target groups. The obvious example is an arms embargo.
Arms embargoes have been applied, for instance, against Ethiopia and Eritrea (2000),67

Congo (2003),68 Sudan (2004),69 Iran (2007)70 and Libya (2011).71 Other examples
include the diamond embargoes applied to Liberia (2000)72 and Sierra Leone (2001),73

and the luxury goods embargo applied to North Korea (2006).74

Second, there are those that target delinquent groups directly, for instance by way of
individualized asset freezes and travel bans. Sanctions of this type have been deployed
against members of the Taliban regime (2000, 2002)75 and figures in the governments
of Liberia (2004),76 Sudan (2005),77 Libya (2007)78 and Guinea Bissau (2012).79

However, the move towards targeted sanctions does little to alter the interaction
between UN Sanctions and the GATT. If there is a change, it is that the second form of
targeted sanctions need not be justified at all: financial and travel restrictions, applied
against individuals, are not trade barriers against States, and only discriminatory trade
barriers applied against WTO Member States need to be justified. In any event, for the
reasons outlined above, both forms of targeted sanctions, if supported by a ch VII

64 UNSC Verbatim Record (17 April 2000) UN Doc S/PV/4128, 4.
65 Report of the Secretary-General, ‘We The Peoples: The Role of the United Nations in the

21st Century’ (2000) UN Doc A/54/2000, 79.
66 UNSC Verbatim Record (17 April 2000) UN Doc S/PV/4128, 4.
67 UNSC Res 1298 (17 May 2000) UN Doc S/RES/1298.
68 UNSC Res 1493 (28 July 2003) UN Doc S/RES/1492.
69 UNSC Res 1556 (30 July 2004) UN Doc S/RES/1556.
70 UNSC Res 1747 (24 March 2007) UN Doc S/RES/1747.
71 UNSC Res 1970 (26 February 2011) UN Doc S/RES/1970.
72 UNSC Res 1306 (5 July 2000) UN Doc S/RES/1306.
73 UNSC Res 1343 (7 March 2001) UN Doc S/RES/1343.
74 UNSC Res 1718 (14 October 2006) UN Doc S/RES/1718.
75 UNSC Res 1333 (19 December 2000) UN Doc S/RES/1333.
76 UNSC Res 1532 (12 March 2004) UN Doc S/RES/1532.
77 UNSC Res 1591 (29 March 2000) UN Doc S/RES/1591.
78 UNSC Res 2011 (26 February 2011) UN Doc S/RES/2011.
79 UNSC Res 2048 (18 May 2012) UN Doc S/RES/2048.
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resolution, would fall under the art XXI(c) exception. As would be expected, there has
been no WTO challenge in relation to targeted sanctions.

4. UNILATERAL SANCTIONS: GATT ART XXI(B)

If sanctions without a Security Council mandate are to fall within art XXI, they must
be justified under art XXI(b), which excuses a WTO Member from measures ‘it
considers necessary for the protection of its essential security interests’ (i) ‘relating to
fissionable materials’, (ii) ‘traffic in arms’ or (iii) ‘taken in time of war or other
emergency in international relations’. Article XXI(b) is much more contested than art
XXI(c).80 Below, I first examine the substantive elements of necessity and essential
security interests before turning to an examination of the scope of the three sub-
paragraphs of art XXI(b). Finally, I turn to the procedural requirements for invoking the
defence.

4.1 Necessity

The words ‘it considers necessary’ in GATT art XXI(b) are the focus of debate on this
provision. On one view, the requirement of necessity is self-judging, and Members’
invocation of art XXI(b) is non-justiciable.81 On this view, in order for a WTO Member
to invoke the exception, it must simply determine for itself that the action is necessary
for the protection of its security interests in the terms of art XXI(b), pursuant to one of
the three subparagraphs. The alternative view is that art XXI(b) accords considerable
deference to the views of WTO Members, but not unfettered discretion. On this view,
any invocation of the defence is subject to substantive review by a WTO panel.82

Article 3(2) of the Understanding on Rules and Procedures Governing the Settlement
of Disputes (DSU)83 requires that GATT be interpreted in light of ‘customary rules of
interpretation of public international law’. The WTO Appellate Body has held84 that
these include certain provisions of the Vienna Convention on the Law of Treaties
(VCLT), which requires that a treaty be interpreted in ‘good faith in accordance with
the ordinary meaning to be given to the terms of the treaty in their context and in light

80 See for example Alan S Alexandroff and Rajeev Sharma, ‘The National Security
Provision-GATT Article XXI’ in Patrick Macrory, Athur Appleton and Michael Plummer (eds),
The World Trade Organization: Legal Economic and Political Analysis (Springer 2005) vol 1,
1573; Bhala (n 20) 268.

81 See John Howard Jackson, The World Trading System: Law and Policy of International
Economic Relations (2nd edn, MIT Press 1997) 230; Roger P Alford, ‘The Self-Judging WTO
Security Exception’ (2011) 3 Utah Law Review 697; Lowenfeld (n 1) 34.

82 See Hannes L Schloemann and Stefan Ohlhoff, ‘“Constitutionalization” and Dispute
Settlement in the WTO: National Security as an Issue of Competence’ (1999) 93(2) AJIL 424.

83 Agreement Establishing the World Trade Organization (adopted 15 April 1994, entered
into force 1 January 1995) 1867 UNTS 154, Annex 2.
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of its object and purpose’.85 Preparatory work may be used as a supplementary means
of interpretation.86

The view that art XXI(b) is self-judging and non-justiciable may find support in the
ordinary meaning of the words of the provision, particularly the words ‘it considers’.
The WTO Appellate Body has stated that a treaty’s words ‘form the foundation of the
interpretative process’87 and that if words are unequivocal in their context, no further
interpretation may be required.88 It has been argued that the words ‘it considers’
unequivocally indicate a subjective standard.89 The words ‘it considers’ are typical of
expressly self-judging provisions.90 Further, international tribunals have relied on these
words to characterize art XXI(b) as such a provision. In the Nicaragua case, the
International Court of Justice, in interpreting a comparable treaty provision that lacked
those words, implied that their presence in GATT art XXI indicates that the provision is
non-justiciable. The Court stated:

That the Court has jurisdiction to determine whether measures taken by one of the Parties fall
within such an exception, is also clear a contrario from the fact that the text of Article XXI
of the Treaty does not employ the wording which was already to be found in Article XXI of
the General Agreement on Tariffs and Trade. This provision of GATT, contemplating
exceptions to the normal implementation of the General Agreement, stipulates that the
Agreement is not to be construed to prevent any contracting party from taking any action
which it ‘considers necessary for the protection of its essential security interests’ … The 1956
Treaty, on the contrary, speaks simply of ‘necessary’ measures, not of those considered by a
party to be such.91

Further, on the basis of the inclusion of the words ‘it considers’, an investment treaty
tribunal has referred to art XXI as the ‘GATT self-judging clause’, describing it as an
‘eloquent example’ of a right of unilateral determination created through clear words.92

However, some indications also exist in favour of interpreting art XXI(b) as
involving an objective determination.93 First, the inclusion of the words ‘it considers’ in

85 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force
27 January 1980) 1155 UNTS 331, art 31(1).

86 VCLT 1969, art 32.
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(1999) 93(2) American Journal of International Law 424, 444; Todd Piczak, ‘The Helms-Burton
Act: U.S. Foreign Policy Toward Cuba, The National Security Exception to the GATT and the

Sanctions and the World Trade Organization 293



art XXI(b) may not be decisive. WTO jurisprudence in other areas suggests that such
language does not necessarily indicate an entirely subjective standard. For instance, in
an arbitration between Ecuador and the EC in 2000, WTO arbitrators considered
provisions of the DSU that contain similarly self-defining language.94 Article 22(3)(c)
of the DSU permits a complainant to suspend concessions (ie retaliate) under another
agreement if that ‘party considers that it is not practicable or effective to suspend
concessions’ under the WTO agreement that the respondent has been found to violate.
The EC had violated the GATT. Ecuador, relying on art 22(3)(c), suspended conces-
sions under another agreement, the TRIPS Agreement. Ecuador argued that the words
‘party considers’ indicated that the article was entirely self-judging and non-justiciable.
The arbitrators rejected that argument, finding that the language of the subparagraphs
afforded a ‘certain margin of appreciation’ to the party relying on them, but that a
‘margin of review’ nonetheless remained.95 While art 22(3) of the DSU is not directly
parallel with GATT art XXI(b) – the self-defining language it contains is much more
heavily qualified – some have argued that a similar conclusion may be reached in a
GATT art XXI(b) dispute.96

A similar approach was taken by the International Court of Justice (ICJ) in the Case
Concerning Certain Questions of Mutual Assistance in Criminal Matters.97 The Court
was required to interpret a treaty of a similar character to GATT art XXI(b). The
relevant provision of the treaty between Djibouti and France allowed a State requested
to provide mutual assistance in criminal matters to refuse that request if it ‘considers
that execution of the request is likely to prejudice its sovereignty, its security, its ordre
public or other of its essential interests’.98 Like GATT art XXI(b), the provision
matched expressly subjective language (‘it considers’) with objective qualifiers: ‘essen-
tial interests’ and three specified fields (sovereignty, security and public order). The
Court ruled that the article provided the requested State with a ‘very considerable’ but
not total discretion, and its exercise required valid reasons that fall within the relevant
fields.99

Second, in any event, the ordinary meaning of ‘it considers’ is heavily qualified by
context. For instance, the remaining portion of the provision provides that only
essential security interests in three specified fields engage the exception. Were art
XXI(b) to provide unfettered discretion, it has been argued, both the qualifier

Political Question Doctrine’ (1999) 61(1) University of Pittsburgh Law Review 287, 326; Schill
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96 Peter Lindsay, ‘The Ambiguity of GATT Article XXI: Subtle Success or Rampant

Failure’ (2003) 52(6) Duke Law Journal 1277, 1292.
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‘essential’ and the specified fields would be redundant.100 Further, art XXI(b) is
described in its heading as an exception, not a jurisdictional defence.101 This accords
with the fact that art XXI is not listed as an exception to the DSU.102 This fact was
considered significant by an investment treaty tribunal:

The Tribunal must also note that not even in the context of GATT Article XXI is the issue
considered to be settled in favor of a self-judging interpretation, and the very fact that such
article has not been excluded from dispute settlement is indicative of its non-self-judging
nature.103

Third, reading art XXI(b) in light of the objects and purposes of the GATT further
supports this interpretation. It has been argued that if art XXI(b) was a self-judging
‘escape clause’ from GATT obligations, it would frustrate the objects and purposes of
the GATT, among which is the preservation of the substantive rights of all Members.104

In the one case in which the invocation of art XXI(b) was subject to a panel report
(under the GATT 1947), US – Nicaraguan Trade, the panel made comments supportive
of that position. Unless art XXI(b) admitted review, the panel stated, the integrity of the
GATT system and the rights of the contracting parties would be undermined. It stated:

If it were accepted that the interpretation of Article XXI was reserved entirely to the
contracting party invoking it, how could the CONTRACTING PARTIES ensure that this
general exception to all obligations under the General Agreement is not invoked excessively
or for purposes other than those set out in this provision? If the CONTRACTING PARTIES
give a panel the task of examining a case involving an Article XXI invocation without
authorizing it to examine the justification of that provision, do they limit the adversely
affected contracting party’s right to have its complaint investigated in accordance with Article
XXIII:2?105

Though the panel’s report was unadopted, the WTO Appellate Body has held that
relevant unadopted panel reports might provide useful interpretative guidance to
subsequent panels.106

Fourth, this view finds support in the preparatory materials for the GATT 1947,
which later formed the basis of the GATT 1994. The drafters appear to have intended
that the ‘security exception’ accord ‘some latitude’ to the judgement of Members
without permitting ‘anything under the sun’.107 The drafters also appear to have

100 Hestermeyer (n 12) 584.
101 Schloemann and Ohlhoff (n 93) 438; Schill and Briese (n 90).
102 See generally Schill and Briese (n 90).
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intended that a Member affected by measures under the ‘exception’ ‘would have the
right to seek redress of some kind’ under dispute resolution provisions.108

Finally, it has been argued that exercise of the art XXI(b) defence is subject to the
requirement of good faith, which is itself justiciable.109 Article 26 of the VCLT sets out
the good faith requirement: a treaty is ‘binding upon the parties to it and must be
performed by them in good faith’. The ICJ, in the Gabčíkovo-Nagymaros case,
described good faith as requiring performance that satisfies the purposes of the treaty,
not only the ‘letter’ of its provisions. It stated: ‘[T]he purpose of the Treaty, and the
intentions of the Parties in concluding it … should prevail over its literal application.
The principle of good faith obliges the Parties to apply it in a reasonable way and in
such a manner that its purpose can be realized.’110

The requirement that treaties be observed in good faith111 would seem to support the
argument that the invocation of art XXI(b) is subject to a good faith requirement. At
minimum, compliance with that requirement when invoking art XXI(b) would be
justiciable, and invocations that are unreasonable, frustrate the purposes of the treaty, or
amount to abuses of the right would not be valid.112

Each interpretation has adherents within the WTO membership. The United States is
the foremost proponent of the view that art XXI(b) leaves (in the GATT 1947 context)
‘to each contracting party the judgement of any action “which it considers necessary
for the protection of its essential security interests”’ and that, accordingly, a panel has
no ‘competence to judge’ matters of national security.113 The United States has asserted
that view with respect to two of its actions during the GATT 1947 era: its measures
against Czechoslovakia (1949),114 and Nicaragua (1985).115 In the WTO era, it has
asserted that view with respect to action against Cuba (1996).116

Other WTO Members take a similar view to that of the United States, such as Ghana
with respect to its action against Portugal (1961),117 justifying a Portuguese boycott on
the basis that under art XXI ‘each contracting party was the sole judge of what was
necessary in its essential security interests’.118 Similarly, the EC, Australia and Canada
adopted this approach with respect to their measures against Argentina (1982).119 Those
countries justified their action on the grounds that ‘every contracting party was – in the
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last resort – the judge of its exercise’ of art XXI,120 and that GATT had ‘neither
competence nor responsibility’ to review such decisions.121

However, the view that a WTO panel may review the substance of a WTO Member’s
invocation of art XXI(b) has at times also been favoured by some Members. A
ministerial declaration and a decision issued by the GATT contracting parties, in
response to the Falkland Islands sanctions, appeared to reject the argument that the
exception is self-judging and unreviewable. In the ministerial declaration, the contract-
ing parties affirmed that certain trade restrictions of a ‘non-economic character’ would
be inconsistent with the GATT 1947.122 In the decision, the contracting parties stated
that ‘when action is taken under Article XXI, all contracting parties affected by such
action retain their full rights under the General Agreement’.123

Since then, some Members appear to have retreated from the view that art XXI(b)
invocations are entirely self-judging. The EC provides the clearest example. Less than
10 years after arguing that the art XXI(b) exception is self-judging and non-justiciable
in support of its trade measures against Argentina, the EC appeared to abandon that
position with respect to its measures against Yugoslavia. The EC invoked art XXI to
justify its 1991 trade measures against Yugoslavia, citing the ‘continuing risks of
political instability in this region of Europe’.124 The measures suspended or cancelled a
series of trade concessions to which Yugoslavia was previously entitled. Yugoslavia
alleged these measures breached the Enabling Clause125 and art I of the GATT, and
requested a panel to adjudicate the merits of the invocation of art XXI.126 Critically, the
EC made no argument that a panel lacked jurisdiction. Instead, the EC recognized
‘Yugoslavia’s right to request the establishment of a panel’, and promised to be bound
should the GATT Council choose to establish one. To the extent it objected, it did so
only on the basis of timing, arguing that establishing a panel would be premature while
the Yugoslavian peace process remained incomplete.127 The EC’s approach seemed to
indicate that it had come to adopt the view that invocation of art XXI(b) admits merits
review.128 This conclusion seemed confirmed when, in 1996, the EC brought a
complaint in the WTO against the United States’ Helms-Burton Act,129 which imposed
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trade restrictions on both Cuba and its trading partners, despite the United States’
invocation of art XXI(b).130

While the United States remains the most prominent proponent of the view that art
XXI(b) is self-judging, it is increasingly isolated in that view.131 At a meeting of the
WTO Dispute Settlement Body that considered the Helms-Burton measures, the United
States maintained that the WTO was not competent to adjudge questions of ‘foreign
and security policy’.132 However, Australia and Canada, which had previously advanced
the same view with respect to their participation in the Falkland Islands sanctions,
registered ‘strong concerns’ at the US measures, and reserved their rights under
GATT.133 The remaining Members represented at the meeting were unanimous in their
disapproval of the United States’ action.134 Ultimately a panel was established,135

although the United States threatened to boycott it.136 However, in 1997, after a
compromise was reached, the panel suspended its work at the request of the EC,137 and
its authority subsequently lapsed.138

While there is support for both positions, the better view, at least until art XXI(b) is
clarified by a WTO panel, is that art XXI(b) affords WTO Members a margin of
appreciation, but not total deference, in determining what is ‘necessary’.139 Accord-
ingly, art XXI(b) might be said to permit judicial review of that determination,140 but
only to the extent of identifying measures ‘manifestly unnecessary or disproportionate
to the threat’.141

4.2 Essential Security Interests

Article XXI(b) requires that a Member’s ‘essential security interests’ be at stake. The
significance of ‘essential security interests’ depends on which of the positions advanced
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above is accepted. If art XXI(b) is, by virtue of the ‘necessity’ clause, entirely
self-judging and non-justiciable, ‘essential security interests’ are likewise self-judging
and non-justiciable. States may determine for themselves and without oversight what is
‘essential’. However, if art XXI(b) affords some, but not total discretion, the ‘essential
security interests’ requirement imposes limits on that discretion. It is an ‘objective
criterion’ that must be satisfied for the exercise of that discretion to be valid.142

4.2.1 Credible threat to an essential security interest
Adherents of the position that art XXI(b) is justiciable argue that the phrase ‘essential
security interest’ imports two cumulative requirements: first, the existence of a credible
security threat;143 and, second, that the threat touches a security interest so ‘essential’
that the imposition of restrictive trade measures in response would be proportional.144

For example, reliance on these requirements seemed to be implicit in criticism of the
United States’ actions with respect to Nicaragua (1985). Peru argued against the United
States’ action on the basis that the requirement of credibility was not satisfied,
contending that ‘it was implausible that a small country [Nicaragua] with modest
resources could constitute an extraordinary threat to the national security of the United
States’.145 On the other hand, India based its argument on proportionality, indicating
that an invoking State ‘should be able to demonstrate a genuine nexus between its
security interests and the trade action taken’.146

If these requirements are accepted, art XXI(b) appears to exclude two types of trade
restriction: first, those protecting national industries with insubstantial links to security;
and second, secondary sanctions. I consider these two types of restriction in turn.

4.2.2 Protection of national industries with links to security
The protection of domestic industries with insubstantial links to a State’s security does
not qualify as an ‘essential security interest’ for the purposes of art XXI(b). Article
XXI(b) is not designed to protect measures taken ‘under the guise of security … which
really have a commercial purpose’.147 This is illustrated by Sweden’s 1975 invocation
of art XXI to excuse measures protecting its domestic footwear industry. Sweden’s
measure is generally considered to be the only clearly misplaced invocation of art
XXI.148 Sweden claimed that introducing an import quota on footwear was a necessary
security measure on the basis that

142 George-Dian Balan, ‘The Latest United States Sanctions Against Iran: What Role to the
WTO Security Exceptions’ (2013) 18(3) Journal of Conflict and Security Law 365, 389.
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the continued decrease in domestic production has become a critical threat to the emergency
planning of Sweden’s economic defence as an integral part of the country’s security policy.
This policy necessitates the maintenance of a minimum domestic production capacity in vital
industries. Such a capacity is indispensable in order to secure the provision of essential
products necessary to meet basic needs in case of war or other emergency in international
relations.149

At the subsequent council meeting, Sweden’s measures were the subject of disapproval
and complaint from the GATT contracting parties.150 Many contracting parties chal-
lenged the justification under art XXI and reserved their rights.151 As a result, Sweden
withdrew its measures two years later.152

4.2.3 Secondary sanctions
In contrast with primary sanctions, which are trade restrictions enacted directly against
a target, secondary sanctions attempt to restrict economic dealings between the target
and third parties.153 Many have argued that secondary sanctions must fail the ‘essential
security interests’ requirement, even where primary sanctions might satisfy it. The
threat posed by that target’s trading partners – potentially, the ‘world at large’ – is
necessarily too ‘attenuated and remote’ to satisfy the requirement.154

Article XXI has been invoked with respect to secondary sanctions in four instances.
Egypt invoked art XXI with respect to its participation in the Arab League Boycott
(which involved primary and secondary sanctions against Israel) during its GATT
accession talks in 1969–70.155 Likewise, Saudi Arabia invoked art XXI with respect to
its participation in the Arab League Boycott during its GATT accession process in
1995–96.156 Most recently, the United States invoked art XXI with respect to its 1996
sanctions regimes against Cuba157 and Iran,158 which involved secondary sanctions.

None of those instances decisively establishes the art XXI legality of secondary
sanctions. The first, Egypt’s invocation of art XXI with respect to secondary sanctions
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during GATT accession, is perhaps the strongest example in support of the legality of
secondary sanctions. Egypt’s participation in secondary sanctions was not considered a
bar to accession by the Working Party.159 However, accession working parties are not
strictly bound by GATT rules,160 and to find that something is not a bar to accession
does not necessarily indicate that it is immune from challenge. In fact, some members
of the Working Party reserved their GATT rights with respect to the secondary
boycott.161

In the second instance, while Saudi Arabia initially invoked art XXI with respect to
its participation in the same boycott, it almost immediately suspended its participation
in the secondary aspects of the boycott,162 perhaps revealing an absence of confidence
in their art XXI legality. In the final instances, the United States’ invocations of art XXI
with respect to the secondary components of its sanctions against Iran and Cuba were
challenged by the European Union.163 A WTO panel was established at the EU’s
request to determine a complaint with respect to the Cuban sanctions. Ultimately,
however, a side agreement was reached between the EU and the United States, with the
United States suspending enforcement of the secondary aspects of its Cuba and Iran
sanctions regimes against the EU, and the EU suspending the proceedings of the WTO
panel.164 The ‘consensus’ among commentators was that the panel would likely have
struck down the secondary sanctions.165

4.3 Specific Security Interests

The scope of art XXI(b) is further limited by the three specific security interests
prescribed. The first and second subsections are relatively uncontroversial.166 Article
XXI(b)(i) covers ‘essential security interests’ relating to ‘fissionable materials and the
materials from which they are derived’. Article XXI(b)(ii) provides for ‘essential
security interests’ relating to arms traffic, specifically ‘traffic in arms, ammunition or
implements of war and to such traffic in other goods and materials as is carried on
directly or indirectly for the purpose of supplying a military establishment’. However,
the final subsection, art XXI(b)(iii), which provides for measures in a ‘time of war or
other emergency in international relations’, is the most significant, and the specific
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security interest overwhelmingly relied upon.167 The words ‘other emergency in
international relations’ allow it to function as something of a catch-all provision.

What is capable of constituting an ‘emergency in international relations’ is
unsettled. Some have argued that it is a question of gravity, and short of war itself, the
subsection covers threats of war or comparably grave situation.168 Others have argued
that it is a question of imminence: ‘The threat should be imminent or the security
measure should reflect a rapid response and acting in order to deal with a dangerous
situation that arose suddenly and recently.’169 Others still have argued that it is a
question of wrongfulness, and that the commission of an internationally wrongful act
is a minimum requirement.170

Where the subsection has been invoked in practice, however, a more liberal test
appears to have been applied. States have treated a variety of incidences short of war
itself as ‘emergencies in international relations’ for the purposes of art XXI(b)(iii): for
instance, the downing of two aircraft (US-Cuba, 1996); State-sponsored terrorism
(US-Iran/Libya, 1996); and strife in a neighbouring State (Ghana-Portugal, 1951;
EC-Yugoslavia, 1991; US-Nicaragua, 1985).

4.4 Procedural Requirements

Article XXI contains no procedural requirements. However, in 1982, the GATT
contracting parties adopted a decision laying out certain ‘procedural guidelines’ for its
application. The decision provided that: ‘1. Subject to the exception in Article XXI(a),
contracting parties should be informed to the fullest extent possible of trade measures
taken under Article XXI.’171 However, it remains unclear whether informing the other
contracting parties ‘to the fullest extent possible’ of measures taken under art XXI is
mandatory.

That notification is non-mandatory seems to be indicated by the nature of the
decision, which is, by its own terms, ‘a provisional guideline only’.172 That view is
supported by the language of the decision itself: ‘should be informed’ is not the
language of obligation. By contrast, the parallel security exception in GATS, art XIV
bis (2), is a binding notification requirement. It provides that the relevant body ‘shall
be informed to the fullest extent possible of measures taken’.173 Others, however,
argue that notwithstanding the language of the decision, notification is a strict duty,
mandated by the general duty of good faith as well as the practicalities of a treaty
system as large and complex as the GATT.174 However, States seem to favour the

167 Hestermeyer (n 12) 587; Schloemann and Ohlhoff (n 93) 431.
168 Hestermeyer (n 12) 588; Balan (n 142) 387.
169 Cottier and Delimatsis (n 141) 344.
170 Kuilwijk (n 140) 54; Hahn (n 9) 358.
171 Decision Concerning Art XXI of the General Agreement (2 December 1982) L/5426.

This is now part of the GATT 1994 pursuant to Text of the Language Incorporating GATT 1947
and other Instruments into GATT 1994 Art 1(b)(iv).

172 Mitsuo Matsuhita, Thomas J Schoenbaum and Petrod C Mavroidis, The World Trade
Organization: Law, Practice, and Policy (2nd edn, OUP 2003) 221.

173 Emphasis added. See generally Schloemann and Ohlhoff (n 93) 430.
174 ibid.
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former view.175 Only Nicaragua has yet made an art XXI GATT notification, and,
even then, it did so as a supplement to the mandated notification under art XIV bis of
the GATS.176

5. CONCLUSIONS

GATT art XXI(c) definitively covers only sanctions mandated by Security Council
resolutions under ch VII. GATT art XXI(b), while allowing Members considerable
discretion in taking unilateral sanctions on national security grounds, is nonetheless
subject to more intensive review by WTO dispute settlement panels and the Appellate
Body. A third type of sanction, in addition to UN and unilateral sanctions, is the
so-called ‘hybrid’ sanction, which is related to but exceeds the scope of a ch VII
resolution. In those circumstances, art XXI(c) will excuse that portion of the sanctions
regime that complies with the ch VII resolution, but art XXI(b) must be relied upon to
excuse the remaining portion.177 Specifically, for a WTO Member to justify measures
pursuant to GATT art XXI(b), it must have determined that the scope of the relevant
resolution leaves its essential security interest exposed, such that it considers trade
restrictions necessary to protect them.

175 Hestermeyer (n 12) 590.
176 Notification Pursuant to Article XXI of the GATT 1994 and Article XIVbis of the GATS

(21 February 2000) S/C/N 115.
177 Balan (n 142) 382; Cottier and Delimatsis (n 141) 345.
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14. Sanctions and international arbitration
Eric De Brabandere and David Holloway

1. INTRODUCTION

The sanctions enacted by the European Union (EU), the United States of America (US)
and various other States in 2014 against several Russian individuals have sparked a
debate among scholars and practitioners concerning the arbitration of disputes involv-
ing Russian parties or transactions targeted by the sanctions.1 Europe-based arbitration
institutions have likewise reacted to the imposition of sanctions against Russia and
Russian individuals by publishing information sheets on the impact of the sanctions on
arbitrations concerning such disputes.2

The issues arising, however, are not completely novel. The impact of sanctions on
international arbitration has been studied and discussed for many years, notably in
relation to the sanctions against Iraq,3 Libya4 and Iran.5

Sanctions, of course, are a diverse and incoherent set of economic measures. History
has shown that these can emanate from a State, a group of States, and international
organizations (including regional organizations). The types of measures taken have also
proven to be very diverse, ranging from general trade embargoes to sanctions targeting
specific individuals, groups of individuals and/or specific transactions. While this
volume’s general focus lies on United Nations (UN) sanctions, we will not limit this

1 See for example Irina Moutaye and Elena Billebro, ‘Choice of Arbitration Venue in Light
of Sanctions Against Russia’ in Anton V Asoskov, Alexander I Muranov and Roman M Khodyki
(eds), New Horizons of International Arbitration [Novie gorizonti mejdunarodnogo arbitraja]
(2015) 49–70, English translation <http://www.sccinstitute.com/media/76670/choice-of-
arbitration-venue-in-light-of-the-sanctions-against-russia.pdf>. At the time of writing of the
present chapter, many of the sanctions against Iran were in the process of being lifted. See
‘Information Note on EU sanctions to be lifted under the Joint Comprehensive Plan of Action
(JCPOA)’ (Brussels, 23 January 2016), at <http://eeas.europa.eu/top_stories/pdf/iran_
implementation/information_note_eu_sanctions_jcpoa_en.pdf>. This text was finalized at the
end of January 2016 and thus only takes account of developments up to that date.

2 See for example Arbitration Institute of the Stockholm Chamber of Commerce, ‘General
information for parties covered by the EU Sanctions’ (18 June 2015) <http://www.
sccinstitute.com/media/72852/general-information-to-listed-parties_eng.pdf>; Arbitration Insti-
tute of the Stockholm Chamber of Commerce, ‘Q&A on the EU sanctions against Russia’ (18
June 2015) <http://www.sccinstitute.com/media/72851/sanctions-q-and-a_eng.pdf>.

3 See for example Geneviève Burdeau, ‘Les embargos multilatéraux et unilatéraux et leur
incidence sur l’arbitrage commercial international – Les états dans le contentieux économique
international, I. Le contentieux arbitral’ (2003) Revue de l’Arbitrage 753.

4 ibid; Elliott Geisinger, Philippe Bartsch, Julie Raneda and Solomon Ebere, ‘Les con-
séquences des sanctions économiques sur les obligations contractuelles et l’arbitrage’ (2012)
Int’l Bus LJ 405, 405–437.

5 ibid.
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chapter to UN-enacted sanctions only. The practice of courts and tribunals has to date
mainly revolved around sanctions imposed by individual States or regional organ-
izations, rather than the UN. There appears to be no notable distinction, as a matter of
principle, between UN and other sanctions in the arbitration context. The wording of
the sanctions regime is often decisive and there has been much cross-fertilization
between the drafting of the UN and other sanctions regimes. Accordingly this chapter
will discuss the impact of sanctions generally on arbitration, pointing to specific
differences which may arise from the origin of the sanctions regime, where necessary
and relevant.

This chapter focuses on the impact of sanctions on international arbitration which
can be provided for in contracts which have been targeted by the sanctions, or in
international investment agreements. There are indeed many aspects to this interaction,
both legal and practical. On a general jurisprudential level, economic sanctions
highlight various complexities within the arbitral process, viz. the operation and
interaction of various laws and legal systems (the lex arbitri and law governing the
arbitration agreement, the substantive law of the contract and the law of the enforcing
jurisdiction as well as overriding international law principles). These various laws may
be in play throughout the process, to be applied not only by tribunals themselves during
the course of proceedings, but also potentially by courts deciding or reviewing
questions of jurisdiction and public policy (whether at the seat or in the enforcing
jurisdiction). On a more practical level the increase in relatively recent sanctions
regimes has led to growing discussion about the implications of these regimes for
arbitrators and arbitral institutions.

This chapter will discuss these two questions in two separate sections. The first
section discusses the arbitrability of the dispute, the impact of sanctions on the
jurisdiction of an arbitral tribunal, and the impact of sanctions on the enforcement of
the arbitral award. The second section tackles the influence of sanctions on the conduct
of arbitration proceedings.

This chapter covers international arbitration in general, making no distinction
between international commercial arbitration and international investment arbitration,
the questions arising in both areas being of a similar nature, unless otherwise
mentioned. This chapter, however, does not engage with the question of the effect of
sanctions on the performance of contractual or other obligations which may have been
affected by the imposed sanctions, which is discussed elsewhere in this volume.
Similarly, this chapter does not engage with the conformity of sanctions with
international economic and trade law, notably in the context of the World Trade
Organization, which is covered by Andrew Mitchell in his chapter in this volume.

2. SANCTIONS, ARBITRABILITY OF THE DISPUTE, AND
ENFORCEMENT OF THE AWARD

2.1 Arbitrability of the Dispute

The jurisdiction and competence of an arbitral tribunal are, as is widely known,
principally determined by the agreement of the parties contained in the agreement to
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arbitrate. The laws of the seat of the arbitration play an important role as well, in that
the mandatory provisions of these laws may, despite the agreement to arbitrate, in effect
prevent or hinder the arbitral tribunal from exercising its competence in certain
circumstances. The problem in respect of sanctions lies in essence in the question of
whether, because of the public order character of international sanctions, disputes
which involve, as matter of applicable law, the application of sanctions thus become
inarbitrable. Arbitrability is a question that relates to the validity of the arbitration
clause, and hence touches directly on the jurisdiction of the arbitral tribunal.

Arbitrability is a public policy limitation upon the scope of arbitration as a dispute
resolution method which determines whether a dispute may be arbitrated, and is usually
divided into arbitrability ratione materiae or objective arbitrability, and arbitrability
ratione personae or subjective arbitrability.6 Arbitrability ratione materiae relates to the
types of disputes that may validly be submitted to arbitration, while arbitrability ratione
personae targets the capacity of the parties to the dispute to be parties to an arbitration
agreement.7

Before engaging in a discussion of the impact of sanctions on the arbitrability of a
dispute, two points must be emphasized. First, because of the autonomy of the
arbitration clause, the validity of the arbitration clause remains unaffected even where
the agreement as such may be invalid in view of the existence of sanctions, or where
the contract may be denounced because of sanctions.8 Secondly, while the principle of
arbitrability undoubtedly applies in international commercial arbitration and investment
arbitration based on contracts, the principles relating to arbitrability do not mutatis
mutandis apply to investment treaty arbitration.9 Indeed, investment treaty arbitration is
not an alternative to dispute settlement in national courts, but rather an alternative to
interstate judicial dispute settlement.10 As a consequence, States’ consent to settle
investment disputes through arbitration, expressed in an investment treaty, cannot be
limited by application of the principle of arbitrability.11

2.1.1 Arbitrability ratione materiae
There is generally agreement both in scholarship and the practice of arbitral tribunals
that the application of a sanctions regime to the dispute does not in and of itself affect
the arbitrability ratione materiae of the dispute.12 Although it is generally agreed that

6 See L Yves Fortier, ‘Arbitrability’ in Gerald Aksen, Karl-Heinz Bockstiegel, Michael J
Mustill, Paolo Michele Patocchi and Anne Marie Whitesell (eds), Global Reflections on
International Law, Commerce and Dispute Resolution: Liber Amicorum in honour of Robert
Briner (ICC Publishing 2005) 269–284.

7 ibid 270.
8 Geisinger, Bartsch, Raneda and Ebere (n 4) 426.
9 See however, Ruth Teitelbaum, ‘A Look at the Public Interest in Investment Arbitration:

Is It Unique? What Should We Do about It?’ (2010) 5 Berkeley Journal of International Law 54,
56.

10 See in extenso: Eric De Brabandere, Investment Treaty Arbitration as Public International
Law: Procedural Aspects and Implications (CUP 2014) 150 and following.

11 ibid.
12 For a discussion, see Burdeau (n 3) 757; Geisinger, Bartsch, Raneda and Ebere (n 4)

405–437.
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international sanctions have a public policy character and that disputes contrary to
public policy13 are inarbitrable, such a character has not generally led to finding that
disputes in which sanctions are involved are ipso facto inarbitrable. Practice indeed
shows that arbitral tribunals and domestic courts have accepted that the existence of a
sanctions regime does not render a dispute inarbitrable, but rather that the public policy
character of a sanctions regime should be taken into account by the tribunal in
rendering its decision. This has, moreover, been the case irrespective of the origin of
the sanctions regime.

In the International Chamber of Commerce (ICC) Arbitration Fincantieri v Ministry
of Defence of Iraq,14 two Italian ship-building companies had each concluded an
agency contract with a Syrian national with a view to the sale of military goods to Iraq.
Iraq, however, had fallen subject to UN sanctions following the adoption of a UN
Security Council Resolution in August 1990.15 The Syrian agent brought arbitration
proceedings against the two Italian companies to obtain payment of the commissions
due to him by the two companies. The two Italian companies, however, invoked the
inarbitrability of the dispute in view of the sanctions imposed by the Security Council
on Iraq, which in effect prohibited any commercial transactions with Iraq. The arbitral
tribunal, in an interim decision, distinguished the application of the sanctions regime as
a matter of mandatory law to the merits of the dispute from the arbitrability of the
dispute, and confirmed that the occurrence of the former does not result in the
inarbitrability of the dispute and that the application of the sanctions regime does not
affect the competence of the arbitral tribunal, which in this case had its seat in
Switzerland.16 The two Italian companies sought nullification of the interim decision
before the Swiss courts. The Swiss Federal Tribunal supported the arbitral tribunal’s
interim decision to confirm jurisdiction by considering the case arbitrable, basing its
decision on Art. 177 of the Swiss Private International Law Act (PILA), which contains
a broad definition of arbitrability that allows parties to arbitrate ‘toute cause de nature
patrimoniale’.17 The Swiss Federal Tribunal noted that, as a consequence, in principle,
the dispute may be arbitrated. However, it also enquired whether the arbitrability of the
dispute may nonetheless be contrary to the international public order of Switzerland. In
this respect, the Tribunal opined that public order considerations do not render the
dispute inarbitrable since such considerations would have this effect only to the extent
that a dispute could only be submitted to domestic courts as a result of such
considerations. In this case, in line with its earlier findings, the Swiss Federal Tribunal
considered that the existence of a sanctions regime only operates at the level of the

13 The various meanings attributed to the term will be discussed in Section 2.2 below.
14 Fincantieri Cantieri Navali Italiani SpA and OTO Melara Spa v ATF (25 November

1991) ICC Award Nr 6719 (Interim Award) Journal du droit international (1994) 1071; Gary B.
Born, International Commercial Arbitration (2nd edn, Kluwer Law International 2014) 993.

15 UNSC Res 661 (6 August 1990) UN Doc S/RES/661.
16 Fincantieri Cantieri Navali Italiani SpA and OTO Melara Spa v ATF (25 November

1991) ICC Award No 6719 (Interim Award) Journal du droit international (1994) 1074.
17 Fincantieri Cantieri Navali Italiani SpA et OTO Melara Spa v M et Tribunal Arbitral (23

June 1992) ATF 118 II 353 (Tribunal Fédéral Suisse) 355.
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contractual commitments of the parties, and does not affect the arbitrability of the
dispute.18

The Italian shipbuilders in the Fincantieri case had in parallel referred the case
directly to the Italian courts in order to obtain a declaratory judgment to the effect that
the arbitration clause was invalid. Although the court of first instance supported the
arbitrability of the dispute, the Court of Appeal of Genoa reversed this decision.19 It
decided that Italian mandatory law – including legislation relating to international
sanctions – was applicable to the case. Because of the ‘unavailability’ of the rights in
question (‘la indisponibilità dell’ “obligo”’20), which under Italian law determines the
arbitrability of the dispute (a narrower definition than the one applied by the Swiss
Federal Tribunal), the dispute was, according to the Court, indeed inarbitrable.21 The
decision, however, was highly criticized by the French Cour d’appel de Paris, which
refused to enforce the Italian Court’s decision in France.22

A somewhat different situation occurred in La Compagnie Nationale Air France v
Libyan Arab Airlines, an unpublished case, yet widely reported in scholarship.23 Air
France had a supply and maintenance contract with Libyan Arab Airlines, which,
because of the international embargo imposed by the UN Security Council, could no
longer be performed by Air France. The difference from the former case lies in the fact
that Security Council Resolution 883 of 11 November 1993, which imposed further
international sanctions on Libya, specifically stated

that all States, and the Government of Libya, shall take the necessary measures to ensure that
no claim shall lie at the instance of the Government or public authorities of Libya, or of any
Libyan national, or of any Libyan undertaking as defined in paragraph 3 of this resolution, or
of any person claiming through or for the benefit of any such person or undertaking, in
connection with any contract or other transaction or commercial operation where its
performance was affected by reason of the measures imposed by or pursuant to this resolution
or related resolutions.24

The specific reference in Resolution 833 to claims related to the impossibility of
performing contracts or any commercial transaction because of the sanctions presents a
somewhat different scenario than the one in Fincantieri. Air France thus argued that the
dispute was inarbitrable. The UNCITRAL arbitral tribunal, with its seat in Montreal,
rejected this argument in its first interim award of 10 July 1998 and confirmed

18 ibid 357.
19 Fincantieri-Cantieri Navali Italiani SpA v Iraq (1994) Riv. Dell’arb 4 (1994) (Corte di

Appello di Genova/Genoa Court of Appeal, Italy) 505; see for a discussion: Herbert Kronke,
Recognition and Enforcement of Foreign Arbitral Awards: A Global Commentary on the New
York Convention (Kluwer Law International 2010) 361.

20 Fincantieri-Cantieri Navali Italiani SpA v Iraq (1994) Riv. Dell’arb 4 (1994) (Corte di
Appello di Genova/Genoa Court of Appeal, Italy) 510.

21 ibid 505.
22 Legal Department of the Ministry of Justice of the Republic of Iraq v Fincantieri-Cantieri

Navali Italiani (15 June 2006) Rev Arb (2007) (Cour d’Appel de Paris/Paris Court of Appeal)
87.

23 See, among others: Burdeau (n 3) 762 and following.
24 UNSC Res 883 (11 November 1993) UN Doc S/RES/883, para 8.
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jurisdiction.25 The Montréal Cour supérieure rejected an appeal by France to have this
decision annulled, noting that the decision on arbitrability lay within the arbitral
tribunal’s exclusive competence. The Québec Court of Appeal rejected an appeal by
France against that decision in 2003, and in doing so provided interesting insights on
the link between a sanctions regime and the arbitrability of a dispute.26 The Québec
Court of Appeal first confirmed that only the arbitral tribunal is competent to decide on
the arbitrability of the dispute, and that neither the UNCITRAL Arbitration Rules, nor
the Code of Civil Procedure applicable in Québec allow domestic courts to intervene in
the arbitral proceedings.27 Such is only the case in relation to claims for annulment of
the final award, or in respect of proceedings seeking the recognition and enforcement
of the final award.28 Article 34 of the UNCITRAL Model Law,29 which deals with
applications for setting aside awards, provides in this respect that

(2) An arbitral award may be set aside by the court specified in article 6 only if:

(a) The party making the application furnishes proof that:
(i) a party to the arbitration agreement referred to in article 7 was under some

incapacity; or the said agreement is not valid under the law to which the parties
have subjected it or, failing any indication thereon, under the law of this State, or …

(iii) the award deals with a dispute not contemplated by or not falling within the terms
of the submission to arbitration, or contains decisions on matters beyond the scope
of the submission to arbitration, provided that, if the decision on matters submitted
to arbitration can be separated from those not so submitted, only that part of the
award which contains decisions on matters not submitted to arbitration may be set
aside.

The Québec Court of Appeal then moved to consider that the applicable Security
Council Resolutions did not in and of themselves result in the inability of the parties to
launch arbitration proceedings.30 After having noted that Security Council Resolutions
establishing a sanctions regime apply to arbitral tribunals, the Court of Appeal further
considered that the question whether the sanctions regime applies to claims presented
before the Resolution – or even thereafter, provided that they are not related to the
sanctions regime – is a question that needs to be debated before and thus answered by
the arbitral tribunal; the arbitral tribunal therefore did not violate transnational public
order, nor mandatory rules of public international law, in reaching its decision.31 In its

25 See the discussions in La Compagnie Nationale Air France v Libyan Arab Airlines (31
March 2003) CanLII 35834 (2003) (Cour d’Appel du Québec) paras 19 and following; Burdeau
(n 3) 764.

26 La Compagnie Nationale Air France v Libyan Arab Airlines (31 March 2003) CanLII
35834 (2003) (Cour d’Appel du Québec).

27 ibid para 44.
28 ibid paras 56–86.
29 UNCITRAL, ‘Model Law on International Commercial Arbitration’ (1985 with amend-

ments as adopted in 2006) <https://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-
86998_Ebook.pdf>.

30 La Compagnie Nationale Air France v Libyan Arab Airlines (31 March 2003) CanLII
35834 (2003) (Cour d’Appel du Québec) para 47.

31 ibid paras 91–96.
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third interim award, the arbitral tribunal decided that only claims relating to contracts
entered into before 1 March 1992 were admissible, thus recognizing the temporal scope
of the sanctions.32

The language of paragraph 8 of Security Council Resolution 883 has been repeated
in many subsequent sanctions regimes,33 including most recently in the EU sanctions
regime imposed on Russia. Article 11(1) of Council Regulation (EU) No 833/2014 of
31 July 201434 indeed contains similar language:

No claims in connection with any contract or transaction the performance of which has been
affected, directly or indirectly, in whole or in part, by the measures imposed under this
Regulation, including claims for indemnity or any other claim of this type, such as a claim
for compensation or a claim under a guarantee, notably a claim for extension or payment of
a bond, guarantee or indemnity, particularly a financial guarantee or financial indemnity, of
whatever form, shall be satisfied, if they are made by:

(a) entities referred to in points (b) or (c) of Article 5, or listed in Annex III;
(b) any other Russian person, entity or body;
(c) any person, entity or body acting through or on behalf of one of the persons, entities or

bodies referred to in points (a) or (b) of this paragraph.

In line with the case-law mentioned above, it is thus likely that arbitral tribunals and
courts confronted with the question whether claims which relate to sanctions are
arbitrable will confirm that the presence of a sanctions regime, including one which
prohibits that ‘claims in connection with any contract or transaction the performance of
which has been affected, directly or indirectly, in whole or in part, by the measures
imposed … shall be satisfied’, does not render the dispute inarbitrable. The use of the
term ‘satisfied’ indeed does not hint at the impossibility of submitting such a claim to
arbitration, but rather at the inadmissibility of such claims, or the lack of merits of such
claims from a substantive perspective. This, moreover, is in line with the rationale
behind the inclusion of such provisions, which can be traced back to the UN sanctions
imposed on Iraq in the 1990s, which resulted in the adoption in Iraq of legislation
declaring that Iraqi parties bear no responsibility for damages caused by the impossi-
bility of performance under contracts with foreign parties because of the sanctions
regime, and, on the contrary, that the foreign parties to such contracts bear responsibil-
ity for non-performance.35 The provision mentioned above was intended to counter
such legislation.

Yet, some caution is necessary. Indeed, in view of the decision of the Court of
Appeal of Genoa, it seems nonetheless that the arbitrability of disputes falling under
international sanctions largely depends on the law of the seat of the arbitration and the

32 Burdeau (n 3) 764.
33 UNSC Res 687 (3 April 1991) UN Doc S/RES/687 regarding Iraq; UNSC Res 757 (30

May 1992) UN Doc S/RES/757, art 9 regarding Yugoslavia; UNSC Res 917 (6 May 1994) UN
Doc S/RES/917, art 11 regarding Haiti. Whereas the English text has remained identical in the
different Resolutions, the French text has changed slightly. Burdeau (n 3) 766.

34 Council Regulation (EU) 833/2014 of 31 July 2014 concerning restrictive measures in
view of Russia’s actions destabilising the situation in Ukraine [2014] OJ L229/1.

35 Burdeau (n 3) 765.
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law governing the arbitration clause36 and on the interpretation of the particular
wording of sanctions regimes.37

As far as investment treaty arbitration is concerned, we have explained earlier that
the concept of arbitrability as such does not apply in treaty-based investment arbitra-
tion. Yet it seems necessary to briefly mention the few cases which have dealt with the
application of countermeasures in the context of international investment law. Although
different from UN sanctions, these cases may provide guidance in relation to sanctions
in that same context. The arbitral tribunals in the two reported cases have, within the
limits imposed by the applicable investment treaty – Chapter 11 of the NAFTA – not
considered the claim to be ‘inadmissible’ merely because such countermeasures were at
stake.38 In fact, they have generally accepted that they could, as a matter of principle,
assess whether the conditions for the invocation of countermeasures as a circumstance
precluding wrongfulness in relation to the breach of the applicable investment
agreement were met. The questions raised by these cases are more concerned with
whether countermeasures can preclude the wrongfulness of the breach of investor rights
under the treaty than the question of whether an arbitral tribunal can exercise
jurisdiction over the dispute because it concerns countermeasures, which in turn
depends on whether one views rights conferred under investment treaties as ‘direct’
rights of foreign investors or ‘derivative’ rights owed to the host State of the foreign
investor.39 The question will thus be whether, in view of the sanctions imposed on the
Respondent State in application of an international sanctions regime, the Respondent
State will be able to successfully counter a possible violation of an investment treaty by
invoking the sanctions regime, either (i) as a circumstance precluding wrongfulness, in
light of a non-precluded measures clause, which one regularly finds in North American
investment agreements;40 or (ii) in the case of UN sanctions, based on the application
of Article 103 of the UN Charter, which provides that ‘in the event of a conflict
between the obligations of the Members of the United Nations under the present

36 Yaraslau Kryvoi, ‘Russia’s Mistral Deal under International Sanctions – Will the Dispute
be Arbitrable?’ (CIS Arbitration Forum 3 October 2014) <http://www.cisarbitration.com/2014/
10/03/russias-mistral-deal-under-international-sanctions-will-the-dispute-be-arbitrable/>.

37 Burdeau (n 3) 768.
38 See for example Archer Daniels Midland Co v Mexico, ICSID Case No ARB(AF)/04/05,

Award, 21 November 2007, para 110 and following and Corn Products International Inc v
Mexico, ICSID Case No ARB(AF)/04/01, Decision on responsibility, 15 January 2008, paras
74–75 and 180–192.

39 See Martins Paparinskis, ‘Investment Treaty Arbitration and the (New) Law of State
Responsibility’ (2013) 24(2) European Journal of International Law 617 and Eric De Braban-
dere, Investment Treaty Arbitration as Public International Law: Procedural Aspects and
Implications (CUP 2014) 60–67.

40 Such as the one found in the US Model Bilateral Investment Treaty (2012), which
provides, in its Article 18 ‘Essential Security’: ‘Nothing in this Treaty shall be construed: 1. to
require a Party to furnish or allow access to any information the disclosure of which it
determines to be contrary to its essential security interests; or 2. to preclude a Party from
applying measures that it considers necessary for the fulfillment of its obligations with respect to
the maintenance or restoration of international peace or security, or the protection of its own
essential security interests’ <www.ustr.gov/sites/default/files/BIT%20text%20for%20ACIEP%20
Meeting.pdf>.
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Charter and their obligations under any other international agreement, their obligations
under the present Charter shall prevail’. In that respect, it seems indeed clear that an
arbitral tribunal, competent to decide on the dispute, will not be barred from assessing
the applicability of the sanctions regime.41

2.1.2 Arbitrability ratione personae
As far as the arbitrability ratione personae in the context of sanctions is concerned,
little if any case-law exists. It should be noted, however, that the recent tendency of
sanctions to target specific individuals or corporations may pose a problem of
arbitrability ratione personae in the event that one of the parties to the dispute precisely
is an individual or corporation targeted by the sanctions. Such a scenario, however, has
not yet occurred in practice, at least there are neither arbitral awards nor judicial
decisions in the public domain in this respect. Mutatis mutandis, however, one could
apply the same principles in respect of arbitrability ratione materiae. Based on the
existing case-law, one can conclude that disputes in which international sanctions
targeting specific individuals or corporations are part of the applicable law are in
principle arbitrable. Here again, however, some caution is necessary in view of the
decision of the Court of Appeal of Genoa.

Here also, in the specific context of investment treaty arbitration, the involvement of
investors which are individually targeted by sanctions does not seem to pose any
problems in terms of jurisdiction of arbitral tribunals, and what we have explained in
relation to arbitrability ratione materiae will apply here also.

2.2 Enforcement of the Award

While the fact that sanctions are at stake in a particular dispute does not in and of itself
imply that the dispute is inarbitrable, the impact of a sanctions regime on the
enforcement of the award presents a different question. It may well be indeed that a
validly rendered award will in effect be unenforceable in certain States because such
enforcement would be in breach of a sanctions regime.

For the purposes of this section, two grounds which parties may invoke to resist
enforcement of an arbitral award under the New York Convention (NYC)42 are pertinent:

Art. V(2): [r]ecognition and enforcement of an arbitral award may also be refused if the
competent authority in the country where recognition and enforcement is sought finds that:

(a) The subject matter of the difference is not capable of settlement by arbitration under the
law of that country.

(b) The recognition or enforcement of the award would be contrary to the public policy of
that country.

These two grounds will be discussed separately.

41 See for a discussion: Farshad Ghodoosi, ‘Combatting Economic Sanctions: Investment
Disputes in Times of Political Hostility, a Case Study of Iran’ (2014) 37 Fordham International
Law Journal 1731, 1782.

42 Convention on the Recognition and Enforcement of Foreign Arbitral Awards (adopted 10
June 1958, entered into force 7 June 1959) 330 UNTS 38.
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2.2.1 Article V(2)(a) NYC
Under article V(2)(a) a court or tribunal in the State where enforcement is sought may
refuse enforcement if and to the extent that, under the law of that State, the dispute is
inarbitrable.43 The discussion mentioned above in the Fincantieri case illustrates well
such a scenario, although these disputes were not brought at the recognition and
enforcement stage. Yet the different national legislation on the issue of arbitrability
mentioned there clearly shows that a dispute which has been considered arbitrable by
the arbitral tribunal may nonetheless subsequently be refused recognition and enforce-
ment in another State because under the laws of that State the dispute is inarbitrable.
Such a decision will depend on the specific legal regime in the State where
enforcement is sought, notably in relation to the appreciation by courts and tribunals in
that State of whether international sanctions indeed hinder the arbitrability and hence
enforcement of the award in that State.

In this respect, it has been considered that arbitrators have a duty to take into account
the enforceability of their award, and render a valid award capable of being recognized
and enforced.44 However, as will also be noted in Section 3.4, such a view may be
problematic since, first, recognition and enforcement may differ substantially from
State to State and, secondly, a preventive application of the possible non-recognition
and non-enforcement of a to-be-rendered award would run counter to the fact that the
arbitrator needs to decide on the arbitrability of the dispute based on its own findings to
that effect and the legislation applicable to such a decision.45 Also, parties may
voluntarily pay the award, and an award may be enforced in several States which may
have different legislation regarding the arbitrability of the dispute.46

2.2.2 Article V(2)(b) NYC
The second ground on which recognition and enforcement may be refused is the public
policy ground found in article V(2)(b), which has attracted more attention. Such a
possibility again depends very much on the presence or not of public policy
considerations inherent to each State. It is therefore difficult to provide general and
firm answers to the question whether sanctions, as part of the public policy of certain
States, would render a decision unenforceable. Indeed, it should be pointed out that
there are different conceptions of public policy.47 The different conceptions in essence
revolve around the question of whether the public policy exception is viewed as one
linked to the public policy of the State where recognition or enforcement is sought
(domestic public policy or international public policy of the State concerned), or
whether it is viewed as a public policy transcending one specific legal order (truly

43 Geisinger, Bartsch, Raneda and Ebere (n 4) 428.
44 See Louis Kossuth, ‘Transnational (or Truly International) Public Policy and International

Arbitration’, in Pieter Sanders (ed), Comparative Arbitration Practice and Public Policy in
Arbitration (Kluwer Law International 1987) 258, 272.

45 Geisinger, Bartsch, Raneda and Ebere (n 4) 428.
46 Margaret L Moses, The Principles and Practice of International Commercial Arbitration

(Cambridge University Press 2008) 68.
47 See in extenso Kossuth (n 44) 258–318.
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international public policy or transnational public policy), representing an ‘international
consensus as to universal standards and accepted norms of conduct that must always
apply’.48 The concept of public policy varies very much from State to State49 and hence
it is impossible to make any final determination as to the possibility that a State will
refuse recognition or enforcement on that ground in case such recognition or enforce-
ment would be considered contrary to international sanctions.

It is, however, relatively clear that an international sanctions regime put in place by
Security Council Resolutions would form part of a truly international public policy or
transnational public policy. Sanctions regimes imposed by individual States or regional
international organizations of the EU would, however, be considered as domestic public
policy or international public policy of the State(s) concerned.50

Several cases have discussed the matter, notably in the US. In the landmark case of
Parsons & Whittemore Overseas Co. v Société Générale de l’Industrie du Papier
(RAKTA)51 the US Court of Appeal decided that the public policy defence ‘should be
construed narrowly’ and that enforcement of a validly obtained foreign arbitral award
should be denied ‘only where enforcement would violate the forum state’s most basic
notions of morality and justice’.52 Because in this case the claimant had alleged in
essence that US national policy rather than international or national sanctions opposed
enforcement of the award, the Court had no difficulty in dismissing the claim, noting
that:

In equating ‘national’ policy with United States ‘public’ policy, the appellant quite plainly
misses the mark. To read the public policy defense as a parochial device protective of national
political interests would seriously undermine the Convention’s utility. This provision was not
meant to enshrine the vagaries of international politics under the rubric of ‘public policy.’
Rather, a circumscribed public policy doctrine was contemplated by the Convention’s framers
and every indication is that the United States, in acceding to the Convention, meant to
subscribe to this supranational emphasis.53

This principle has been applied subsequently in various other decisions, and most
notably in Ministry of Defense of the Islamic Republic of Iran v Gould, Inc.,54 which
involved US-imposed sanctions on Iran. The case concerned the enforcement of an
Iran-US Claims Tribunal award. The award was rendered in a dispute relating to the

48 Committee on International Commercial Arbitration, ‘Interim Report on Public Policy as
a Bar to Enforcement of International Arbitral Awards’ in International Law Association Report
of the Sixty-Ninth Conference (London 2000) (Interim Report) 2.

49 ibid.
50 See for a discussion: Burdeau (n 3) 755 and following.
51 Parsons & Whittemore Overseas Co v Société Générale de L’Industrie du Papier

(RAKTA) (1974) 508 F2d 969 (US Court of Appeals, Second Circuit).
52 ibid para 9. See also Belship Navigation Inc v Sealift Inc (1995) 95 Civ 2748 (RPP) (US

District Court, Southern District of New York) 14.
53 Parsons & Whittemore Overseas Co v Société Générale de L’Industrie du Papier

(RAKTA) (1974) 508 F2d 969 (US Court of Appeals, Second Circuit) para 10.
54 David J Bederman, ‘Ministry of Defense of the Islamic Republic of Iran v Gould Inc 887

F2d 1357; certiorari denied, 110 S Ct 1319’ (1990) 84(2) American Journal of International Law
556, 556–560.
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performance of a contract by a US party regarding certain military equipment for the
Ministry of War of the Iranian Imperial Government. The arbitral tribunal ordered, inter
alia, that the US company return certain equipment to Iran. Such equipment, however,
was listed on the US Munitions List and thus subject to US export restrictions. The US
District Court in California refused to authorize enforcement of the part of the award
which ordered the restitutio in integrum, since this would be in violation of US
legislation.

In MGM Productions Group v Aeroflot Russian Airlines55 the US District Court for
the Southern District of New York, quoting the Parson’s case, dismissed the request by
Aeroflot to deny enforcement of an arbitral award based on the public policy defence.
In that case, MGM was the assignee of an arbitral award obtained by Russo
International Ventures, Inc., a New York corporation, against Aeroflot. Russo had a
consultancy contract with Aeroflot to provide consulting services in relation to various
activities relating to the leasing of aircraft and parts by Aeroflot to Iran Air, and had
initiated arbitration proceedings against Aeroflot for withholding commissions due to
Russo. Aeroflot in turn argued that the contract was null and void, being contrary to
US-imposed sanctions in Iran. The tribunal considered that since the contract concerned
services provided to Aeroflot and not to an Iranian entity, the contract was not in breach
of US sanctions. Aeroflot, however, challenged the enforcement of the award, basing its
challenge on the public policy exception in the NYC, and argued that enforcement
would violate US sanctions against Iran. Since the contract was not in fact in breach of
US sanctions, the US District Court had no difficulty in concluding that enforcement
would also, therefore, not be contrary to the US’s ‘most basic notions of morality and
justice’. The judgment was later affirmed by the US Court of Appeals on the same
considerations.56

Another case worthy of mention is Ministry of Defence of Iran (MoD) v Cubic
Defence Systems Inc. Cubic, a US company, and the Ministry of Defence of Iran had
agreed on the sale and servicing by the former to the latter of an Air Combat
Manoeuvring Range. After the Iranian revolution, Cubic sold the equipment to Canada
since the contract with Iran could not be performed because of the US sanctions against
Iran then in force, however it was agreed that Cubic would reimburse Iran for the
amounts it had already paid. The Ministry of Defence of Iran brought the case before
an ICC arbitral tribunal which issued an award in favour of the Ministry of Defence of
Iran. In the meantime, the US and other States and international organizations had
imposed or further expanded various financial and trade sanctions on Iran. Cubic
refused to pay the amounts due to the Ministry of Defence of Iran, invoking only the
very broad US sanctions regime – probably because the US sanctions regime more
clearly covered the payment that was due to the Ministry of Defence of Iran than the
UN sanctions regime, which targeted more specifically Iran’s nuclear activities.57 In a
2011 decision, the US Court of Appeals denied the claim by Cubic that the recognition

55 MGM Productions Group v Aeroflot Russian Airlines (2003) 573 F Supp 2d 772
(SDNY).

56 MGM Productions Group v Aeroflot Russian Airlines, Summary Order (9 February 2004)
WL037561 (US Court of Appeals for the Second Circuit).

57 See on the scope of the sanctions: Ghodoosi (n 41) 1770 and following.
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or enforcement of the award would be contrary to the public policy of the US because
of the sanctions the US had imposed on Iran.58 The sanctions regime, however, required
Cubic to obtain from the US Department of Treasury’s Office of Foreign Assets
Control a specific licence to pay the ICC award. The Court, backed by an amicus
curiae from the US Department of Treasury and US Department of State, considered
that the sanctions regime does not in fact prohibit payments, since such a licence can
be obtained, and that as a consequence recognition (‘confirmation’) of the arbitral
award was not contrary to the sanctions regime, nor to the public policy of the US.59

In a decision of 2013, the US District Court for the Southern District of California60

was asked by the Ministry of Defence of Iran to award pre-judgment interest from the
date of the final arbitration award (5 May 1997) to the date the US District Court for
the Southern District of California had confirmed the ICC award, ie 10 August 1999.61

Cubic considered, inter alia, that ‘it should not be “punished” because Iran is a “rogue”
state and a sponsor of terrorism’.62 Using the same considerations as the US Court of
Appeals, the US District Court for the Southern District of California considered that
the sanctions regime in force and US regulations did not excuse Cubic’s retention of
the amounts due to the Ministry of Defence of Iran. It thus awarded pre-judgment
interest.

Finally, in the more recent case of Iranian Co. Z v Swiss Co. X63 in 2014, the Swiss
Federal Tribunal upheld a decision by a Geneva Court to grant enforcement of a foreign
arbitral award in which an arbitral tribunal had ordered a Swiss company and three
Israeli companies to pay an Iranian company amounts due for shipments of crude oil
delivered by the Iranian company. The Swiss company opposed recognition and
enforcement of the arbitral award before the courts in Geneva, based on the fact that
payment to the Iranian company would be in breach of Swiss public policy, and the
prohibition by ‘the international community … for the economic players to provide the
Islamic Republic of Iran with financial means of whatever form’.64 In this case,
although the judgment of the Swiss Federal Tribunal does not make any mention of the
specific regime invoked, the UN sanctions regime in place seems to have been the main
component of the claim by the Swiss company, considering the explicit mention of ‘the
international community’. The Swiss Federal Tribunal, however, confirmed the decision
of the Geneva Court, and noted that it could not understand why such ‘abstract
considerations’ would lead to a finding that payments to an Iranian company of

58 Ministry of Defense and Support for the Armed Forces of the Islamic v Cubic Defense
Systems (2011) Case No 99-56380, 99-56444 (US Court of Appeals for the Ninth Circuit).

59 ibid 21004 and following.
60 Ministry of Defence of Iran (MoD) v Cubic Defence Systems Inc (3 January 2013) Case

98-CV-1165-B (SD Cal).
61 Ministry of Defence of Iran (MoD) v Cubic Defence Systems Inc (7 December 1998) 29

F.Supp.2d 1168, 1172–74 (SD Cal).
62 Ministry of Defence of Iran (MoD) v Cubic Defence Systems Inc (3 January 2013) Case

98-CV-1165-B (SD Cal).
63 Iranian Co Z v Swiss Co X (21 January 2014) Case 4A_250/2013 (Tribunal Fédéral

Suisse).
64 ibid 5.
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amounts awarded to it for unpaid invoices would ‘be incompatible with Swiss public
policy’.65

Here again, as with the cases discussed in relation to arbitrability, which similarly
revolve around the question of States’ interpretation of what constitutes public policy, it
is difficult to draw any definite conclusions as to the possibility of a refusal of
recognition and enforcement of an arbitral award on the basis of the public policy
exception in the NYC. Such a decision will depend on the specific features of the
award, the impact of the enforcement and the performance required by the award on the
sanctions regime in place, the question of whether the sanctions regime has been
imposed by the UN, an individual State or a regional organization, the specific
sanctions imposed, and of course the interpretation of the public policy exception,
which, as noted earlier, and in view of the case-law mentioned, has no uniform
definition. However, it seems safe to conclude that in any case, a refusal to authorize
enforcement will likely occur if and to the extent that the effective enforcement of the
award results in a clear and direct breach of the sanctions regime in place.

As will also be discussed in the next section, it should be pointed out that recent
sanctions regimes contain carve out provisions for payments following an arbitral
award or judicial decision rendered prior to the sanctions regime. UN Security Council
Resolution 1970 imposing sanctions on Libya, for instance, provides that the asset
freeze does not apply to

funds, other financial assets or economic resources … subject of a judicial, administrative or
arbitral lien or judgment, in which case the funds, other financial assets and economic
resources may be used to satisfy that lien or judgment provided that the lien or judgment was
entered into prior to the date of the present resolution.66

Such exemption, however, does not apply in the event that the payment is for the
benefit of an individual or entity which has been specifically targeted by the sanctions
regime.67

3. PROCEDURAL ISSUES FOR ARBITRATORS AND
INSTITUTIONS

On a more practical level the increase in relatively recent sanctions regimes (Iran,
Syria, North Korea, Libya, Russia) has led to growing discussion about the implications
of these regimes for arbitrators and arbitral institutions. Arbitrators as individuals will
be naturally keen to avoid breaching applicable sanctions. Arbitrators need guidance
not only on the legal complexities involved in deciding a sanctions-related dispute, but
also on compliance procedures which need to be followed relating to their own
involvement in such a dispute. The position of international arbitral institutions is
perhaps more interesting, particularly in the context of regional, as opposed to

65 ibid 5.
66 UNSC Res 1970 (26 February 2011), UN Doc S/RES/1970, para 19(c).
67 ibid.

Sanctions and international arbitration 317



international, sanctions. Despite providing services relating to international rather than
domestic dispute resolution, arbitral institutions enjoy a reputation which has a
traditionally strong connection to their host city or country (London Court of
International Arbitration (LCIA), the International Court of Arbitration of the Inter-
national Chamber of Commerce (ICC – Paris), Arbitration Institute of the Stockholm
Chamber of Commerce (SCC)) and/or its legal system. As the legal regimes in those
jurisdictions have changed with the implementation of sanctions regimes, the insti-
tutions have strived to emphasize their neutrality. Neutrality (and the perception of
neutrality) is extremely important in the provision of arbitral services, never more so
than in relation to parties from countries subject to sanctions measures. In an
increasingly competitive market for arbitration services, any perceived weakness or
lack of neutrality on the part of an arbitration institution is likely to be seen as an
opportunity for rival institutions in other jurisdictions (such as the Middle East and East
Asia). This section will seek to consider the impact of sanctions on arbitral institutions
against that context.

3.1 Do Sanctions Apply to an Individual Arbitrator or Tribunal?

Sanctions include trade embargoes, import and export restrictions, travel and visa
restrictions and financial restrictions. These can be directed against targeted named
individuals, specific industries, governments or more widely against all trade involving
particular States. While any of these types of measures can be of importance to a given
dispute, sanctions in the form of financial restrictions are likely to be of key importance
in terms of an arbitrator’s personal involvement in a case.

The language of such measures is frequently drawn widely to include:

(i) asset freezes – measures which would prohibit accepting payments from persons
or companies of a certain nationality, or from certain listed individuals;68

(ii) measures which prohibit provision of services from persons or companies of a
certain nationality, or from certain listed individuals.69

These types of measures may well prima facie be wide enough in scope to cover the
activities of an arbitrator, and may prima facie preclude an arbitrator from acting or
accepting payment when the parties to a dispute, or one of the parties, falls within the
scope of a measure.

68 Executive Order No 13660, ‘Blocking Property of Certain Persons Contributing to the
Situation in Ukraine’ (6 March 2014) 79 Fed Reg 46; Council Decision (EU) 2014/145/CFSP of
17 March 2014 concerning restrictive measures in respect of actions undermining or threatening
the territorial integrity, sovereignty and independence of Ukraine [2014] OJ L78/16.

69 Council Regulation (EU) 833/2014 of 31 July 2014 concerning restrictive measures in
view of Russia’s actions destabilising the situation in Ukraine [2014] OJ L229/1; US Department
of Treasury, ‘Announcement of Expanded Treasury Sanctions within the Russian Financial
Services, Energy and Defense or Related Material Sectors’ (12 September 2014) <http://www.
treasury.gov/press-center/press-releases/Pages/jl2629.aspx>.

318 Research handbook on UN sanctions and international law



Within the EU a territorial approach to the applicability of sanctions is observed.70

This means that sanctions will apply where a connection exists between the measure
and the EU, such as the involvement of an EU company or citizen. In practical terms,
it is submitted that arbitrators will be personally bound by the provisions of sanctions
imposed by EU Regulations where they are EU nationals or where the seat of
arbitration is within the EU. EU measures may include not only EU-imposed sanctions
(such as those imposed on Russian entities)71 but also sanctions imposed by UN
Security Council Resolutions, which are implemented within the EU by Regulation.72

Similarly under UK law sanctions will be applicable to any individual working
within UK territory. UK citizens and UK-established companies or organizations
operating outside the UK are also bound by UK (and EU) sanctions regimes.73 This
will effectively mean that an arbitrator who is a UK citizen will be personally bound
by provisions of UK and EU sanctions wherever the seat of arbitration. Non-UK
citizens will be bound by the UK and EU sanctions regimes when sitting as arbitrators
in the UK.

US sanctions are often drafted very widely and can be applicable not only to US
persons, but also to their subsidiaries and where transactions relate to US goods.74

Perhaps more tricky for arbitrators is the applicability of sanctions which purport to
apply extraterritorially, such as many US measures targeting trade with Cuba, Iran and
Syria.75 While extraterritorial trade measures remain a controversial issue in inter-
national law,76 these cannot be ignored by the individual arbitrator, who should ideally
ensure personal compliance with:

70 See Council of the European Union, ‘Guidelines on implementation and evaluation of
restrictive measures (sanctions) in the framework of the EU Common Foreign and Security
Policy’ (15 June 2012) para 51, <http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%
2011205%202012%20INIT>. See also Dominic Pellew, ‘The Effect of the EU Russia Related
Sanctions on Arbitrators and Arbitral Institutions’ (2015) (3) Les Cahiers de l’arbitrage/The
Paris Journal of International Arbitration 471, 472.

71 See for example Council Regulation (EU) 833/2014 of 31 July 2014 concerning
restrictive measures in view of Russia’s actions destabilising the situation in Ukraine [2014] OJ
L229/1.

72 See Council of the European Union, ‘Guidelines on implementation and evaluation of
restrictive measures (sanctions) in the framework of the EU Common Foreign and Security
Policy’ (15 June 2012) paras 43 and following <http://register.consilium.europa.eu/doc/srv?l=
EN&f=ST%2011205%202012%20INIT>.

73 HM Treasury, ‘Financial Sanctions: Frequently Asked Questions’ (August 2013) p 24
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/302397/August_
2013_version_-_amended.pdf>.

74 Meredith Rathbone, Peter Jeydel and Amy Lentz, ‘Sanctions, Sanctions Everywhere:
Forging a Path Through Complex Transnational Sanctions Laws’ (2013) 44 Georgetown Journal
of International Law 1055; Executive Order No 13660, ‘Blocking Property of Certain Persons
Contributing to the Situation in Ukraine’ (6 March 2014) 79 Fed Reg 46, sections 1(a) and 6(c).

75 See Rathbone, Jeydel and Lentz (n 74), in particular the discussion of extraterritorial
‘secondary’ sanctions measures against Iran discussed at 1112 and following.

76 Council Regulation (EC) 2271/96 of 22 November 1996 protecting against the effects of
the extra-territorial application of legislation adopted by a third country, and actions based
thereon or resulting therefrom [1996] OJ L309.
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(i) sanctions regimes applicable by virtue of the law of their home jurisdiction (eg
UK and EU law for a UK citizen, US law for a US citizen); AND

(ii) the sanctions regimes applicable at the seat of the arbitration; AND
(iii) any sanctions regimes potentially applicable by virtue of extraterritorial appli-

cation of laws.

One of the first practical issues presented by this is actually being aware of the
specifics of the many sanctions regimes in place. This is especially difficult in relation
to extraterritorial measures from third countries.77 Apart from the need for greater
general awareness on the part of arbitrators, recourse should be had to the official
government information sources in the relevant jurisdictions from the outset of any
dispute.78

The situation is less straightforward in relation to UN sanctions which have not been
transposed to national and/or regional legislation. Most importantly, recent UN
sanctions have been directed at States primarily, in that the obligations are imposed on
States only. Paragraph 17 of Security Council Resolution 1970, which imposed
sanctions on Libya79 for instance, directs the assets freeze to the UN Member States
since all Member States are required to ‘freeze without delay all funds, other financial
assets and economic resources which are on their territories …’. The same is true for
the travel ban.80 The wording thus excludes, prima facie, a direct obligation for
arbitrators to comply with a UN-enacted sanctions regime. Secondly, in any event, as
will be explained in Section 3.3, recent UN sanctions regimes contain carve out
provisions which exempt legal services and payment of legal fees from the imposed
travel bans and/or asset freezes.

3.2 Compliance by Arbitrators

Given that most sanctions regimes provide for potential criminal liability and stiff
financial penalties for any breach (not to mention the potential reputational damage)
arbitrators will be keen to ensure strict compliance with applicable measures.81

77 See Rathbone, Jeydel and Lentz (n 74) 1112.
78 For an overview of the sanctions imposed by the US, EU and UK, see US Department of

Treasury, ‘Sanctions Programs and Country Information’ <http://www.treasury.gov/resource-
center/sanctions/Programs/Pages/Programs.aspx>; US Department of Treasury, ‘Code of Federal
Regulations’ <http://www.treasury.gov/resource-center/sanctions/Pages/CFR-links.aspx>; Euro-
pean Union EEAS, ‘Sanctions Policy’ <http://eeas.europa.eu/cfsp/sanctions/index_en.htm>;
UK Government Business and Enterprise Guidance, ‘Sanctions, Embargoes and Restrictions’
<https://www.gov.uk/guidance/sanctions-embargoes-and-restrictions#types-of-sanctions-and-
embargoes>.

79 Security Council Resolution 1970, UN Doc S/RES/1970 (2011).
80 ibid para 15. See also, in relation to UN sanctions against North Korea: Security Council

Resolution 1718, S/RES/1718 (2006), paras 8 and 9.
81 For US sanctions regimes enacted under the Trading with the Enemy Act (TWEA),

maximum penalties which can be imposed for a wilful violation are a fine of $100,000 or
imprisonment of 10 years or both for an individual and a fine of $1,000,000 for a legal person.
Apart from those penalties, transaction-based civil penalties can be imposed, see US 31 CFR
501.701. The maximum penalties imposed under the UK sanctions regime concerning Russia,
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A preliminary question is how thorough an arbitrator must be in detecting the
applicability of a sanctions measure. If the parties to an arbitration do not obviously
appear to be from an affected jurisdiction should the enquiry end there, or should the
arbitrator perform some more detailed preliminary checks to ensure that the sanctions
regimes are not triggered by virtue of the connections of one or more of the parties to
a proscribed individual or regime?

The regimes vary on their approaches to this. From the EU perspective, arbitrators
will not be liable if they ‘did not know and had no reasonable cause to suspect’ that
their action constituted a violation.82 The UK sanctions regime follows the EU
approach: an arbitrator will not be liable if (s)he did not know and could not have
known of the breach.83 From the US perspective many measures provide that a person
will not be criminally liable if (s)he did not know and could not reasonably have
known. However, the Secretary of the Treasury may impose a civil penalty for which
knowledge of a violation is not a requirement.84

It may be straightforward for an arbitrator to see or ascertain from the outset whether
a party:

(i) is from a jurisdiction affected by economic sanctions imposed by a relevant
authority;85 or

(ii) is listed as a person or organization proscribed on the various lists published by a
relevant authority.86

Crimea and Sevastopol range from imprisonment for 6 months up to 10 years and/or a fine of
£5,000 (depending on the offence), see UK Customs 2014 No 2357, The Export Control (Russia,
Crimea and Sevastopol Sanctions) Order 2014. The EU sanctions regime leaves freedom to its
Member States to lay down the rules on applicable penalties, see Council Regulation (EU)
833/2014 of 31 July 2014 concerning restrictive measures in view of Russia’s actions
destabilising the situation in Ukraine [2014] OJ L229/1, art 8.

82 Council Regulation (EU) 833/2014 of 31 July 2014 concerning restrictive measures in
view of Russia’s actions destabilising the situation in Ukraine [2014] OJ L229/1, arts 10 and 12.

83 HM Treasury, ‘Financial Sanctions: Frequently Asked Questions’ (August 2013) (n 73)
p 26. See also Pellew (n 70) 480.

84 US 31 CFR 501.701.
85 US Department of Treasury, ‘Sanctions Programs and Country Information’ <http://

www.treasury.gov/resource-center/sanctions/Programs/Pages/Programs.aspx>; US Department of
Treasury, ‘Code of Federal Regulations’ <http://www.treasury.gov/resource-center/sanctions/
Pages/CFR-links.aspx>; European Union EEAS, ‘Consolidated list of persons, groups and
entities subject to EU financial sanctions’ <https://data.europa.eu/euodp/en/data/dataset/
consolidated-list-of-persons-groups-and-entities-subject-to-eu-financial-sanctions>; UK Govern-
ment Business and enterprise guidance, ‘Sanctions, Embargoes and Restrictions’ <https://
www.gov.uk/guidance/sanctions-embargoes-and-restrictions#types-of-sanctions-and-embargoes>.

86 US Department of Treasury, ‘Sanctions Programs and Country Information’ <http://
www.treasury.gov/resource-center/sanctions/Programs/Pages/Programs.aspx>; US Department of
Treasury, ‘Code of Federal Regulations’ <http://www.treasury.gov/resource-center/sanctions/
Pages/CFR-links.aspx>; European Union EEAS, ‘Consolidated list of persons, groups and
entities subject to EU financial sanctions’ <http://eeas.europa.eu/cfsp/sanctions/consol-list/index_
en.htm>; UK Government Business and enterprise guidance, ‘Sanctions, Embargoes and
Restrictions’ <https://www.gov.uk/guidance/sanctions-embargoes-and-restrictions#types-of-
sanctions-and-embargoes>.
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It is submitted that an international arbitrator would be expected to do such basic due
diligence and would not be excused for any breach on the basis that (s)he had not been
aware of information made publicly available by the relevant authorities. Individual
arbitrators may wish to develop flagging systems of their own, while those working in
large law firms may well have sophisticated systems to draw upon.

The level of checks required may also vary depending on the arbitrator. A Belgian
arbitrator working as a law professor in Belgium and appointed to decide an LCIA
arbitration seated in London may need to check the parties against applicable UK and
EU sanctions. A Belgian arbitrator who is a partner in a US law firm appointed in the
same case may well have to consider the implications of US sanctions both for
himself/herself and his/her partners and firm.

It will certainly be less straightforward for arbitrators to judge from the outset
whether parties or transactions are ‘controlled by’ or ‘acting on behalf of’ proscribed
individuals, industries or jurisdictions as provided in some sanctions instruments.87

There are no clear-cut rules to follow in these situations, which are inevitably
somewhat questions of degree and judgement. It is submitted that arbitrators should not
be required to conduct detailed investigations of the business dealings of parties at the
outset of a dispute. Ignorance of the relevant connections may, however, not be a
defence to any breach of a sanctions provision.88 In that regard arbitrators are well
advised to conduct as much due diligence as possible and to follow reasonable lines of
enquiry, reporting and discussing any questions with the authorities in question.

3.3 Exemptions from Sanctions Regimes, Reporting and Licensing

In the EU, many sanctions regimes provide for an exemption or ‘carve out’ specifically
for the provision of legal services or the payment of legal fees.89 The payment of
arbitrators’ fees and the provision of services as arbitrator may well come within the
ambit of such exemptions in principle, but it is important to note that in most cases the

87 See the US position in, for example, 31 CFR 501 and following <http://www.
treasury.gov/resource-center/sanctions/Pages/CFR-links.aspx>.

88 See nn 72 and 73 above.
89 See Council of the European Union, ‘Guidelines on implementation and evaluation of

restrictive measures (sanctions) in the framework of the EU Common Foreign and Security
Policy’ (15 June 2012) para 25 and following <http://register.consilium.europa.eu/doc/srv?l=
EN&f=ST%2011205%202012%20INIT> accessed 15 October 2015; Council Regulation (EC)
329/2007 of 27 March 2007 concerning restrictive measures against the Democratic People’s
Republic of Korea [2007] OJ L88/1, art 6 provides exemptions for funds ‘intended exclusively
for payment of reasonable professional fees and reimbursement of incurred expenses associated
with the provision of legal services’. US Department of the Treasury, ‘Treasury and Commerce
Announce Further Amendments to the Cuba Sanctions Regulations’ (18 September 2015)
<http://www.treasury.gov/press-center/press-releases/Pages/jl0169.aspx>; ‘OFAC’s existing gen-
eral license authorizing the provision of certain legal services to Cuba and Cuban nationals will
be expanded to allow the receipt of payment for such services.’ Regarding the US sanctions
regime for Russia, see OFAC, ‘Guidance on the Release of Limited Amounts of Blocked Funds
for Payment of Legal Fees and Costs Incurred in Challenging the Blocking of US Persons
in Administrative or Civil Proceedings’ <http://www.treasury.gov/resource-center/sanctions/
Documents/legal_fee_guide.pdf>.
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exemption is not available as of right, nor is it available in all cases. It may be subject
to the approval of State authorities.90 Sometimes the State must itself obtain higher
authorization (from the UN) to grant an exemption.91

Recent UN sanctions also contain carve out provisions for legal services or the
payment of legal fees. Resolution 1970 imposing sanctions on Libya, for instance,
provides that the travel ban imposed under paragraph 15 does not apply ‘where entry or
transit is necessary for the fulfilment of a judicial process’.92 In relation to the asset
freeze, the Resolution also carves out ‘funds, other financial assets or economic
resources … necessary for … payment of reasonable professional fees and reimburse-
ment of incurred expenses associated with the provision of legal services in accordance
with national laws’.93

The US system is one of specific authorizations, and general and specific licences.
US sanctions instruments often provide more detailed carve outs for legal services and
legal representation than their EU counterparts. The US Libyan sanctions regime, for
example, provides for certain activities to be exempted from the general prohibitions
contained in the regulation.94 These exemptions include the representation of Libyan
parties before proceedings in the US or advising such parties on US law as counsel. It
is not clear whether acting as arbitrator in a dispute (especially in international
proceedings located outside the US) would fall within the exemptions referred to
above. Such conduct would therefore require to be specifically licensed by the
authorities.

The US Iran sanctions regime has a somewhat broader carve out as pertains to
international proceedings covering:95

(5) Initiation and conduct of legal proceedings, in the United States or abroad, including
administrative, judicial, and arbitral proceedings and proceedings before international tribu-
nals (including the Iran-United States Claims Tribunal in The Hague and the International
Court of Justice):

(i) To resolve disputes between the Government of Iran or an Iranian national and the
United States or a United States national; or

(ii) Where the proceeding is contemplated under an international agreement;

90 Council Regulation (EC) 329/2007 of 27 March 2007 concerning restrictive measures
against the Democratic People’s Republic of Korea [2007] OJ L88/1.

91 Council Regulation (EU) 204/2011 of 2 March 2011 concerning restrictive measures in
view of the situation in Libya [2011] OJ L58/1 provides in article 7 a similar carve out for legal
services/fees, however, requiring that any such exemption be approved by the UN Sanctions
Committee.

92 UNSC Res 1970 (26 February 2011), UN Doc. S/RES/1970, para 16(b). See also, in
relation to UN sanctions against North Korea: UNSC Res 1718 (14 October 2006), S/RES/1718,
para 9(a).

93 UNSC Res 1970 (26 February 2011), UN Doc. S/RES/1970, para 19(a). See also, in
relation to UN sanctions against North Korea: UNSC Res 1718 (14 October 2006), S/RES/1718,
para 9(b).

94 See US 31 CFR 570.506.
95 See US 31 CFR 560.525.
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This latter provision may well authorize acting as an arbitrator in an international case.
As will be seen from the above, the position is complicated given the sheer numbers of
measures in place. Where sanctions are prima facie applicable, the arbitrator should
apply to the competent authorities for an exemption in order to accept the appointment
unless there is a clear authorization in place permitting arbitral appointments.

Many sanctions provide for reporting mechanisms, whereby the authorities in
question can give guidance as to the applicability of sanctions. The prudent course of
action for an arbitrator is naturally to report any concerns arising from an appointment
through the appropriate channels.96 The duties are ongoing, so if initial due diligence
were not to raise any questions as to the applicability of a sanctions measure, but it
were to become obvious in the course of proceedings that the dispute did in fact fall
within the scope of such a measure, an arbitrator would generally be required to declare
his/her (albeit inadvertent) breach of the measure to the authorities and to seek
authorization for further conduct of the case.97

A final point on the issue of the arbitrator’s personal responsibility for compliance
with economic sanctions relates to the immunity of arbitrators. While most national
laws grant arbitrators wide-ranging immunity in relation to their conduct of proceed-
ings,98 it is submitted that this principle would not exempt arbitrators from any
breaches of sanctions regimes or obviate the need for due diligence or compliance with
the measures. As noted elsewhere sanctions measures will form part of the regulatory
framework and criminal law in the relevant jurisdictions as well as being part of
national (if not international) public policy.

3.4 The Effect of Sanctions in the Course of Proceedings

Treatment of each of the many issues of law arising in arbitrations involving sanctions
is beyond the scope of this chapter. Much has been written elsewhere in this volume
about the impact of sanctions on international contracts99 and elsewhere in this chapter
about the impact of sanctions on arbitral jurisdiction and arbitrability. One salient
question relating to the discussion of the arbitrator’s personal responsibility under
sanctions regimes is the extent to which arbitrators should be alive to sanctions issues,
regardless of whether these have been raised by the parties. Should the arbitrator
investigate the potential applicability of sanctions, even when this has not been raised
by the parties? What is the arbitrator to do when a transaction has been structured to
avoid the applicability of sanctions (for example by virtue of a choice of law clause
which excludes EU/US or any other relevant law)?

96 EU EEAS, ‘Frequently Asked Questions on EU Restrictive Measures’ (September 2014)
p 4 <http://eeas.europa.eu/cfsp/sanctions/docs/frequently_asked_questions_en.pdf>.

97 See, for example, in relation to the UK: HM Treasury, ‘Financial Sanctions: Frequently
Asked Questions’ (August 2013) p 26.

98 In the UK and the US, immunity for arbitrators has mainly been developed in
jurisprudence. In analogy with judges, this immunity has generally been interpreted widely. The
legislation in civil law countries varies, but all countries seem to grant arbitrators immunity to
some degree. See Anastasia Tsakatoura, ‘The Immunity of Arbitrators’ (Inter-Lawyer, 2002)
<http://www.inter-lawyer.com/lex-e-scripta/articles/arbitrators-immunity.htm>.

99 See the chapter by Mercédeh Azeredo da Silveira in this volume.
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It is submitted that the answer to the first question is yes for a number of reasons.
First, as discussed in the first part of this chapter, the nature of sanctions measures
deems them to be of a mandatory character, such that in an arbitration seated within the
EU an attempt to exclude the operation of EU sanctions would be impermissible as a
result of EU public policy. Further and as described above, arbitrators themselves may
be liable for breaches of sanctions regimes where the effect of their conduct of the
proceedings has been to fail to apply sanctions, to facilitate the movement of prohibited
monies or the transfer of property, to uphold transactions with proscribed organizations
etc. This provides both a legal and practical incentive for arbitrators to investigate the
issue from the outset.

A final word here relates to the obligation of arbitrators to ensure that an award is
enforceable, which has been touched upon in the previous section. The authors here
reiterate their agreement with the position stated by Geisinger and others,100 that this
does not oblige the arbitrators to ensure their award complies with every conceivable
national law under which the award might be enforced. Rather the obligation ought to
be to render an award which is not susceptible to challenge in the courts of the seat of
arbitration on public policy grounds. In this regard arbitrators should be alert to devices
which may be used to circumvent sanctions, such as the choice of law clauses
mentioned above, or surprising consent agreements whose purpose is to effect
payments which would be prohibited under relevant sanctions provisions. When a
consent award is permissible on its face at the seat of arbitration, but unenforceable on
public policy grounds in a third country, an arbitrator’s approach ought to be
determined by his/her own interpretation of the measures themselves and their
applicability to the dispute and to the arbitrator personally.

Of course there may be cases where there is no connection whatsoever between the
arbitration, its curial or substantive law, the arbitrators and a given sanctions regime.
Even in these cases it will have done no harm for the arbitrators to have investigated
compliance with their own national law, the law of the seat, the law of the parties and
of any relevant third party State as mentioned at the outset of this section. This issue
should not arise frequently in proceedings if proper due diligence is exercised at the
outset.

3.5 Issues Relating to Arbitration Institutions

In a broad sense the position of institutions does not differ greatly from that of
arbitrators in relation to the practical matters referred to above. Although institutions
are not individuals they are ‘entities’ organized under the laws of certain jurisdictions
and doing business there.101 In the case of the ICC, LCIA and SCC, among others, the
position is that they are bound by the sanctions regimes in place within the EU (and the
various home jurisdictions) and must therefore perform similar acts of due diligence,
compliance and reporting as do arbitrators before accepting cases onto their books or
accepting monies (such as advances on fees and costs) from disputing parties.102

100 Geisinger, Bartsch, Raneda and Ebere (n 4) 428.
101 The LCIA for instance is a not-for-profit company limited by guarantee under UK law.
102 See nn 2 and 96 giving some information on the compliance mechanisms in place.
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In addition to performing due diligence as to the identity of the parties and the
subject matter of the dispute, institutions may well need to consider compliance
implications when performing their role as appointing authorities or in confirming the
appointment of the arbitrators. The appointment of arbitrators (either by virtue of
delegated authority by the parties or, increasingly, under default provisions of the rules
of the institutions)103 is a difficult area of practice. While arbitrators are of course
responsible personally for compliance with applicable regimes, there is a question
arising as to whether the institutions should be alive to sanctions issues during the
process of appointing or confirming the appointment of arbitrators and how these issues
should be dealt with. Should an arbitrator who is an EU/US national be excluded from
appointments by an arbitral institution in disputes which are the subject of EU/US
sanctions? Should the institution perform due diligence as to the arbitrator’s potential
exposure to sanctions regimes prior to their appointment/confirmation? Should they
alert potential candidates to the issue (for example giving them the opportunity to apply
for authorization for the appointment by the authorities) or should they simply leave
this issue for the arbitrators to decide for themselves? Anecdotal evidence in what can
only be described as an opaque area of arbitral practice suggests that there is a distinct
lack of uniformity as to how this issue is being approached within the institutions. The
issue is obviously one of great political and commercial sensitivity. It is submitted that
even institutions which are not located in countries with applicable sanctions regimes
(such as many outside the EU and US) should be developing compliance mechanisms
as a matter of good practice (avoiding unnecessary delay and expense) if not strict legal
obligation.

Obviously the involvement in the conduct and administration of cases varies from
institution to institution so while many of the sanctions-related questions facing
arbitrators in the course of proceedings will not be relevant to institutions, they must
also be aware that activities such as confirming arbitral awards (eg consent awards)
may raise questions (similar to those faced by arbitrators) in the course of proceedings.
Additionally while many institutions exclude in their own rules liability for their
conduct of proceedings, these are normally interpreted by national authorities as
something akin to contractual exclusion clauses whose purpose is to prevent
re-litigation of arbitral disputes by the parties. They are also generally subject to limits
imposed by the applicable law.104 In our submission such provisions could not afford
the institutions with a defence to any breach of otherwise applicable sanctions regimes
or discharge them from the requirements of compliance and reporting under such
measures.

Arbitral institutions within the EU (such as the ICC, LCIA and SCIA) have long
enjoyed a position of trust with Russian companies as hosts for neutral resolution of

103 See the International Court of Arbitration, ‘ICC Rules of Arbitration’ (1 January 2012)
(ICC Rules 2012) arts 12 and 13 and London Court of International Arbitration, ‘LCIA
Arbitration Rules’ (1 October 2014) (LCIA Rules 2014) art 5. Both the LCIA and the ICC have
powers to appoint or ‘confirm’ the appointment of the Tribunal notwithstanding that candidates
have been chosen by the parties.

104 ICC Rules 2012 art 40; LCIA Rules 2014 art 31; Stockholm Chamber of Commerce,
‘Arbitration Rules of the Arbitration Institute of the Stockholm Chamber of Commerce’
(1 January 2010) art 48.
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international disputes.105 Since the imposition of EU sanctions targeting Russia this has
been called into question in some quarters, with some Russian parties expressing less
willingness to use European arbitral institutions as a result of the EU sanctions.106

European institutions have been quick to stress that the effects of the EU/Russia
sanctions are very limited in scope and to confirm their continued neutrality.107 The
debate has not been lost on jurisdictions and arbitral institutions seeking to attract
arbitral business from Russian clients.108 Yet, beyond the practical, the imposition of
economic sanctions (particularly by the EU) and the position of several European
governments, particularly vis-à-vis Russia, have caused considerable debate within the
arbitral community and specifically relating to the role of arbitral institutions. The
debate above is illustrative of two interconnected points. The first point concerns
economics. International arbitration is in one sense a sophisticated global marketplace
for services. One aspect of this market is the competition between arbitral institutions
and jurisdictions (as well as lawyers, law firms and arbitrators) for business. Economic
sanctions appear to have had effects, or at least perceived effects, upon the operation of
this market. The second point relates to politics. Economic sanctions are a direct
consequence of wider geopolitical disputes and conflicts. The question arising from the
discussion above is an important one, namely whether arbitral institutions and
arbitrators can remain neutral and also be perceived as neutral in the context of such
conflicts.109 This is of course more than simply an economic question for the
individuals and institutions concerned but a core question for the institution of
arbitration itself and its legitimacy.

105 Yaraslau Kryvoi, ‘Russian Arbitration Users in Europe: Growth and Misunderstandings’
(CIS Arbitration Forum, 20 January 2011) <http://www.cisarbitration.com/2011/01/20/russian-
arbitration-users-in-europe-growth-and-misunderstandings/>; Vladimir Khvalei, ‘B2B: No Coun-
try for Russian Disputes?’ The Moscow Times (23 April 2015) <http://www.themoscow
times.com/article.php?id=519651>.

106 Olga Boltenko, ‘Hong Kong Emerges as Russia’s Refuge while the EU’s Sanctions Cripple
Major Russian Businesses’ (Kluwer Arbitration Blog, 24 November 2014) <http://kluwer
arbitrationblog.com/2014/11/24/hong-kong-emerges-as-russias-refuge-while-the-eus-sanctions-
cripple-major-russian-businesses/>; Justin D’Agostino, Brenda Horrigan and Rebecca Soquier,
‘When the East Meets the Far East: the Impact of Russian Sanctions on Commercial Arbitration in
Asia’ (Kluwer Arbitration Blog, 30 April 2015) <http://kluwerarbitrationblog.com/2015/04/30/
when-the-east-meets-the-far-east-the-impact-of-russian-sanctions-on-commercial-arbitration-in-
asia/>.

107 ICC, LCIA and SCC, ‘The Potential Impact of the EU Sanctions Against Russia on
International Arbitration Administered by EU-based Institutions’ (17 June 2015) <http://
www.sccinstitute.com/media/80988/legal-insight-icc_lcia_scc-on-sanctions_17-june-2015.pdf>.

108 Boltenko (n 106); D’Agostino, Horrigan and Soquier (n 106).
109 ICC, LCIA and SCC, ‘The Potential Impact of the EU Sanctions Against Russia on

International Arbitration Administered by EU-based Institutions’ (17 June 2015) <http://www.
sccinstitute.com/media/80988/legal-insight-icc_lcia_scc-on-sanctions_17-june-2015.pdf>; ICC,
‘The merchants of peace’ <http://www.iccwbo.org/about-icc/history/>.
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4. CONCLUSION

This chapter has sought to examine how international economic sanctions interact with
and impact upon the process of international arbitration. As shown, there are indeed
many aspects to this interaction.

We have considered some of the legal issues which flow from the applicability of
sanctions regimes in arbitration, such as whether the applicability of economic
sanctions can render disputes inarbitrable or deprive tribunals of jurisdiction. We have
concluded that it is likely that arbitral tribunals will find that the presence of a
sanctions regime will not render the dispute inarbitrable. Yet we have exercised caution,
since the arbitrability of disputes falling under international sanctions largely depends
on the law of the seat of the arbitration and the law governing the arbitration clause and
on the interpretation of the particular wording of sanctions regimes. The chapter has
also considered the debate on whether particular sanctions may constitute rules of
national or transnational public policy110 and accordingly the circumstances in which
the application of economic sanctions could render arbitral awards unenforceable on
public policy grounds.111 It is difficult to draw any definite conclusions as to the
possibility of refusing recognition and enforcement of an arbitral award based on
the public policy or non-arbitrability grounds of the NYC. The specific features of the
award, the nature of the sanctions regime in place, and of course the interpretation of
the public policy/non-arbitrability exceptions by the enforcing jurisdiction will need to
be considered in any given case. Based on the available case-law, a refusal to enforce is
likely only where clear and direct breach of the sanctions regime in place in the
enforcing jurisdiction has been established. This has not occurred much in practice.

From a more practical perspective, this chapter has analysed the growing discussion
about the implications of sanctions regimes for arbitrators and arbitral institutions. We
have noted that arbitrators will be personally bound by the provisions of sanctions
imposed, and will need to give consideration to regimes in place in their home States
and at the seat of arbitration as well as, more controversially, potentially applicable
third State regimes. In this respect, international arbitrators would be expected to do
basic due diligence to ensure compliance with applicable measures and should not
assume they would be excused for any breach on the basis that they had not been aware
of information made publicly available by the relevant authorities. While carve out
provisions may well authorize individuals acting as arbitrators in international cases,
arbitrators are often required to apply to the competent authorities for an exemption in
order to accept appointments and should do so unless there is a clear authorization in
place permitting arbitral appointments. Similar considerations apply to arbitration
institutions. As ‘entities’ organized under the laws of certain jurisdictions and doing
business there, they are bound by the sanctions regimes in place in their home
jurisdictions and must therefore perform similar acts of due diligence, compliance and
reporting as do arbitrators before accepting cases onto their books or accepting monies
(such as advances on fees and costs) from disputing parties. The sensitive area of
arbitral appointments by institutions has been further complicated by sanctions issues

110 Geisinger, Bartsch, Raneda and Ebere (n 4) 424; Burdeau (n 3) 764.
111 Geisinger, Bartsch, Raneda and Ebere (n 4) 424.
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and this is an area in which institutions may well wish to work to develop and improve
compliance procedures.

In summary the impact of economic sanctions upon arbitration is marked. The legal
issues presented by sanctions highlight many of the complexities inherent in inter-
national dispute resolution (perhaps more accentuated in international arbitration)
following the complex interaction between domestic, regional and international legal
norms. On a more practical level economic sanctions have given rise to issues of
compliance by international arbitrators with a range of regulatory measures of a
national, regional and international nature. There is little, if any, regulatory and
professional guidance available to the nascent professional community of international
arbitrators on these issues. Finally, sanctions have highlighted some issues concerning
the role of arbitral institutions, specifically the competition among institutions for
arbitral business, the extent of institutions’ obligations to comply with sanctions
regimes and perhaps the lack of public guidance as to their compliance procedures.
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15. Economic sanctions and contractual disputes
between private operators
Mercédeh Azeredo da Silveira

1. INTRODUCTION

In this chapter, the impact of economic sanctions on contracts between private
operators is examined. The purpose is to offer some solutions to issues faced by
domestic courts and arbitral tribunals when one party to a contractual dispute claims
that it should be freed from its obligations on the ground that their performance is
prohibited by an economic sanctions programme.

Unlike public laws such as labour and consumer protection laws, which are intended
to protect mainly, or at least also, the interests of private parties, economic sanctions
serve exclusively public interests. Their primary purpose is coercive: they are designed
to lead their target to refrain from engaging in activities in breach of international laws
or standards or to renounce further wrongdoing.1 Economic sanctions have indeed been
used, for instance, to bring a target state accused of human rights violations to alter
certain features of its domestic or foreign policy,2 to impair a target state’s military

1 See, among others, C Lloyd Brown-John, Multilateral Sanctions in International Law – A
Comparative Analysis (Praeger Publishers, Inc 1975) 17; Geneviève Burdeau, ‘Le gel d’avoirs
étrangers’ (1997) 1 Journal du Droit International 5, 10, n 7; Sandra Szurek, ‘Le recours aux
sanctions’ in Habib Gherari and Sandra Szurek (eds), Sanctions unilatérales, mondialisation du
commerce et ordre juridique international – A propos des lois Helms-Burton et d’Amato-
Kennedy (Montchrestien 1998) 19, 24; Robin Renwick, Economic Sanctions (Center for
International Affairs, Harvard University 1981) 89.

2 Sanctions against South Africa, for instance, which were in force between 1977 and
1994, were intended, inter alia, to bring about the elimination of the policy of apartheid and
racial discrimination, as well as the establishment of equal rights for all South African citizens
(see UNSC Res 418 (1977), preambular para 1; UNSC Res 473 (1980), preambular para 7, paras
4 and 7; UNSC Res 569 (1985), preambular para 5; UNSC Res 591 (1986), preambular para 7;
UNSC Res 765 (1992), para 7). In 1978, the US Congress imposed a general ban on all imports
from, and exports to, Uganda, in reaction to Idi Amin’s genocidal regime (Pub L No 95-435, Sec
5(c)–(d), 92 Stat 1051 (1978)). UN Sanctions against the Federal Republic of Yugoslavia,
imposed in 1998 following the build-up of tension between Serbian authorities and the Kosovar
Albanian community, were intended, inter alia, to induce the Federal Republic of Yugoslavia to
cease all action by security forces affecting the civilian population, to withdraw security units
used for civilian repression (UNSC Res 1160 (1998), para 16b; UNSC Res 1199 (1998), para
4a), to enable the safe return of refugees and displaced persons, and to allow the free access of
humanitarian organizations and supplies to Kosovo (UNSC Res 1199 (1998), para 4c). In 2004
and 2005, the UN Security Council passed mandatory sanctions resolutions directed against
non-governmental and governmental actors in the Darfur region of Sudan, to address the
unfolding humanitarian crisis, and in particular to disarm the Janjaweed militias and prevent
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potential, bring hostilities to a halt and secure the restoration of peace,3 to prevent the
development of weapons of mass destruction,4 to secure the withdrawal of a target
state’s troops from an invaded territory,5 or to destabilize foreign regimes or induce a
target state to reinstate a legitimate government.6 The purpose of economic sanctions is

further human rights violations and other atrocities (see, for example, UNSC Res 1556 (2004),
para 6). Over the years, multilateral and unilateral sanctions have also been imposed against
Libya, Iraq, Cuba, North Korea, Iran, Sudan and Afghanistan on account of their support of
terrorist activities (see, for example UNSC Res 748 (1992) against Libya, paras 2 and 3, and
UNSC Res 1054 (1996) against Sudan, para 1b).

3 The establishment of peace and stability in general was one of the objectives explicitly
articulated in UN mandatory resolutions imposing sanctions against former Yugoslavia in 1991
(UNSC Res 713 (1991), para 6), against Somalia in 1992 (UNSC Res 733 (1992), para 5),
against Liberia in 1992 (UNSC Res 788 (1992), para 8), and against the Federal Republic of
Yugoslavia in 1998 (UNSC Res 1160 (1998), para 8), among others. UN sanctions have been
imposed in an effort to disarm and demobilize rebel groups or government-sponsored militias in
several instances (see, for example, UN sanctions against Sierra Leone (UNSC Res 1171 (1998),
para 7), against the Democratic Republic of the Congo (UNSC Res 1493 (2003), para 22),
against Liberia (UNSC Res 1521 (2003), para 5) and against Sudan (UNSC Res 1556 (2004),
para 6). For example, in September 1993, during the civil war in Angola, UN sanctions were
imposed which prohibited the supply of arms and petroleum products to the National Union for
the Total Independence of Angola (UNITA), the rebel group acting against the country’s
recognized government (UNSC Res 864 (1993), para 17; UNSC Res 1127 (1997), paras 2 and 3;
UNSC Res 1173 (1998), para 3; UNSC Res 1295 (2000), preambular para 5). In 2000, the
Security Council imposed sanctions against Eritrea and Ethiopia, so as to induce both countries
to cease hostilities and engage in a peace process (UNSC Res 1298 (2000), para 17). In March
2001, the UN Security Council imposed arms, diamond and timber sanctions, among others,
against Liberia, to prevent the Liberian government from providing support to the Revolutionary
United Front, a Sierra Leonean rebel group (UNSC Res 1343 (2001), preambular para 9; UNSC
Res 1408 (2002), preambular para 11; UNSC Res 1478 (2003), preambular para 13).

4 See, for example, UNSC Res 687 (1991) against Iraq and UNSC Res 1718 (2006) against
the Democratic People’s Republic of Korea (North Korea). Multilateral, Community, and
unilateral sanctions against Iran are prominent examples of sanctions intended to prevent the
development of a weapons programme (see UNSC Res 1737 (2006); UNSC Res 1747 (2007);
UNSC Res 1803 (2008); UNSC Res 1929 (2010)).

5 This was the purpose of measures affecting, inter alia, strategic goods and grain exports
to the USSR, decided by President Carter on 4 January 1980 after the invasion of Afghanistan by
the USSR. Coercing Iraq into renouncing occupation was also one of the initial goals of UN
Security Council sanctions against Iraq, following its invasion of Kuwait in 1990 (see UNSC
Res 661 (1990), para 2).

6 During the Cold War, the US imposed unilateral sanctions against some Latin American
countries in an effort to destabilize governments that it viewed as tilting towards the Soviet
Union (see Gary Clyde Hufbauer, Jeffrey J Schott, Kimberly Ann Elliott and Barbara Oegg,
Economic Sanctions Reconsidered (3rd edn, Peterson Institute for International Economics 2009)
13 and 52). The very first UN Security Council mandatory non-military sanctions, in force from
1966 until 1979, were imposed against the white minority regime in Southern Rhodesia
following the Unilateral Declaration of Independence in 1965. These sanctions were intended to
bring the illegal minority regime to an end (UNSC Res 232 (1966), preambular para 2; UNSC
Res 253 (1968), preambular para 3; UNSC Res. 277 (1970), in general; UNSC Res 288 (1970),
para 2; UNSC Res 326 (1973), para 4; UNSC Res 423 (1978), in general) and to enable the
self-determination and independence of all of the Southern Rhodesian people (UNSC Res 232

Economic sanctions and contractual disputes 331



also symbolic, as the imposition of such measures constitutes an avenue to denounce
the actions or policies of their target. An economic sanctions programme thus serves
one or several political goals. Nevertheless, in practice, such programmes often affect
first and foremost individuals and corporate entities.

Contracts among private operators, which are in fact used as instruments for the
implementation of economic sanctions,7 can be affected by sanctions imposed by states
acting individually (‘unilateral sanctions’), by sanctions imposed by states acting
jointly under the auspices of a regional organization such as the EU (‘autonomous
Community sanctions’), or by state or Community measures of implementation of
sanctions adopted by the UN Security Council under Chapter VII of the UN Charter
(‘multilateral sanctions’). Commercial and financial activities among private operators
may be impacted by measures – sometimes referred to as ‘trade sanctions’ – used to
limit the flow of services and commodities (goods, technologies and capital) towards or
from a target and to thereby deprive it of export markets or of critical imports. They
may also be affected by measures – sometimes referred to as ‘financial sanctions’ –
intended primarily to impede the flow of finance towards a target state or targeted
individuals and entities, through the interruption or reduction of financing, freezing
orders and the prohibition on transferring funds to the order or to the benefit of the
target.

To denounce and/or influence their target’s actions or policies, sanctions programmes
typically prohibit new agreements and paralyse the performance of pre-existing ones.

(1966), para 4; UNSC Res 253 (1968), preambular paras 7 and 8, para 2; UNSC Res. 277
(1970), para 4; UNSC Res 288 (1970), preambular para 4, para 2; UNSC Res 318 (1972), paras
1 and 2; UNSC Res 326 (1973), preambular para 3; UNSC Res 328 (1973), preambular para 7,
para 3; UNSC Res 386 (1976), preambular para 4; UNSC Res 403 (1977), preambular para 3;
UNSC Res 424 (1978), preambular para 4; UNSC Res 445 (1979), preambular para 8; UNSC
Res 448 (1979), preambular para 7; UNSC Res 460 (1979), para 1; UNSC Res 463 (1980), para
1). Several unilateral and multilateral sanctions programmes, intended to facilitate the reinstate-
ment of a legitimate government, followed. After the rise of Fidel Castro to power and Cuban
expropriation without compensation of American property and the imposition of discriminatory
taxes on American products, US sanctions were imposed against Cuba in 1962. One of the stated
goals of these sanctions was to compel the adoption of democratic reforms (see, among other
acts, Presidential Decree 3447 of 3 February 1962; the Cuban Asset Control Regulations of 1992
(31 CFR 515); and the Cuban Liberty and Democratic Solidarity (LIBERTAD) Act of 1996 (Pub
L No 104-114, 110 Stat 785 (1996), codified at 22 USC paras 6021–6091)). The reinstatement
of the democratically elected government of Haitian President Jean-Bertrand Aristide was also
the purpose of the 1993 UN sanctions against Haiti (UNSC Res 841 (1993), para 16; UNSC Res
917 (1994), preambular para 8; UNSC Res 940 (1994), preambular para 8). Similarly, the 1997
UN sanctions against Sierra Leone were intended to induce the military junta, which had come
to power by means of a coup d’état, to relinquish power and allow the restoration of the
democratically elected government and a return to constitutional order (UNSC Res 1132 (1997),
paras 1 and 19; UNSC Res 1171 (1998), para 7).

7 See Abdoullah Cissé, ‘Les effets des sanctions économiques de l’Organisation des
Nations Unies sur les contrats’ in Laura Picchio Forlati and Linos-Alexandre Sicilianos (eds),
Economic Sanctions in International Law (Martinus Nijhoff 2004) 683, 684, n 2; Jacques
Périlleux, ‘L’embargo et le droit des obligations’ in L’embargo – Actes de la journée d’études du
1er décembre 1995 organisée par l’Association Européenne pour le Droit Bancaire et Financier
– Belgium (Bruylant 1996) 169, 171.
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They may lay down investigation and enforcement procedures and specify penalties
that may be imposed in case of breach. Property involved in, and proceeds obtained
through, a transaction may be seized and subjected to forfeiture proceedings, existing
authorizations may be cancelled, export privileges may be denied, civil and/or criminal
monetary penalties may be imposed, and individuals may even be sentenced to
imprisonment.

In many instances, therefore, the party prohibited by an economic sanction from
performing a transaction withholds performance, even if the contract which generated
its obligations was validly entered into prior to the imposition or the entry into effect of
the sanction.8 In response, its contractual partner may launch judicial proceedings,
seeking performance in kind and/or damages.

Today, the prevailing view is that, as a matter of principle, domestic courts and
arbitral tribunals have the authority to give effect to measures, such as economic
sanctions, which serve public interests, whether the measures under consideration have
been imposed by the forum state (in the case of a dispute decided by a domestic court),
by the state of the applicable law or by yet another state.9 In particular, disputes
involving economic sanctions are deemed to be arbitrable:10 the competence to rule on

8 An obstacle to the performance of a pre-existing contract indeed exists if the sanction
stipulates (or its wording or purpose suggests) that it applies to all pre-existing contracts that
have not yet been fully performed or to pre-existing contracts concluded after a specified date. In
such cases, the prohibitions laid down in the sanction may apply with immediate effect or after
the expiration of a ‘grace period’. A prohibited contract concluded while a sanctions programme
is in force will usually be deemed null and void under the applicable domestic law, on grounds
of illegality or the like. For an overview and a comparative law analysis of this question, see
Aurore Marchand, L’embargo en droit du commerce international (Larcier 2012) 247 and
following. See also Elliott Geisinger, Philippe Bärtsch, Julie Raneda and Solomon Ebere, ‘Les
conséquences des sanctions économiques sur les obligations contractuelles et sur l’arbitrage
commercial international’ (2012) Revue de droit des affaires internationales/International
Business Law Journal 405, 410 and following.

9 See Mercédeh Azeredo da Silveira, Trade Sanctions and International Sales – An Inquiry
into International Arbitration and Commercial Litigation (Kluwer Law International 2014)
chapter 4.

10 See, for example, Belship Navigation, Inc v Sealift, Inc, in which the US District Court
for the Southern District of New York granted Belship’s motion to compel arbitration of a
dispute involving the Cuban Assets Control Regulations (1995 US DIST LEXIS 10541, 1996
AMC 209 (SDNY 1995)). See also Azeredo da Silveira (n 9) §4.02[A][1]; Jean-Baptiste Racine,
‘L’arbitrage commercial international et les mesures d’embargo – A propos de l’arrêt de la Cour
d’appel du Québec du 31 mars 2003’ (2004) Journal du Droit International 89, 95, n 8; Matthias
Scherer, ‘Swiss Embargos and their Impact on Contracts Governed by Swiss Law Illustrated by
the Swiss Sanctions against Iran’ (Kluwer Arbitration Blog, 5 April 2011) <http://
kluwerarbitrationblog.com/2011/04/05/swiss-embargos-and-their-impact-on-contracts-governed-
by-swiss-law-illustrated-by-the-swiss-sanctions-against-iran/>. In particular, the fact that an
agreement may be null and void, under a given sanctions programme, does not imply that the
arbitration clause is null and the dispute inarbitrable. The arbitration clause is considered
‘severable’ from the rest of the contract (it is a contract of its own), and it is therefore generally
admitted that the nullity of the contract does not entail the nullity of the arbitration clause. On
the doctrine of severability (or autonomy) of the arbitration agreement, see, inter alia, Gary B
Born, International Commercial Arbitration (2nd edn, Wolters Kluwer 2014) Vol I, 349 and
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such disputes is not retained exclusively by domestic courts.11 Two questions, however,
remain to be addressed whenever a party claims, in court or arbitral proceedings, that it
should be freed from its obligations on the ground that their performance is prohibited
by an economic sanction: should the sanction be taken into account for the resolution
of the dispute and, if so, how does the sanction affect the contract and the parties’ rights
and obligations?

Section 2 of this chapter focuses on the characterization of economic sanctions from
a private law perspective, which must be delved into to allow an identification, in the
third section, of the type of economic sanctions that may – perhaps must – be taken
into account by a domestic court or an arbitral tribunal. The substantive effects of
economic sanctions on contracts between private operators are thereafter examined in
the fourth section of this chapter.

2. CHARACTERIZATION OF ECONOMIC SANCTIONS FROM A
PRIVATE LAW PERSPECTIVE

To this day, the characterization of economic sanctions from a private law perspective
has been cause for debate. Is the prohibition on performing certain transactions, laid
down in a sanctions programme, to be regarded as a legal rule that may have a claim to
limit the parties’ contractual freedom along with other possible limitations posed by the
applicable law, or is it to be regarded as a factual element, a datum, with which the
parties are confronted in the performance of their agreement?

following; Emmanuel Gaillard and John Savage (eds), Fouchard, Gaillard, Goldman on
International Commercial Arbitration (Kluwer Law International 1999) 198, nn 389 and
following; Gabrielle Kaufmann-Kohler and Antonio Rigozzi, Arbitrage international – Droit et
pratique à la lumière de la LDIP (2nd edn, Weblaw 2010) 75, n 148; Christophe Seraglini, Lois
de police et justice arbitrale internationale (Dalloz 2001) 443, n 939. Furthermore, the fact that
some sanctions programmes provide that persons and entities of the target state are precluded
from seeking compensation for non-performance of contracts affected by these sanctions (see,
for example, para 29 of UNSC Res 687 (1991) against Iraq, implemented by Council Regulation
(EEC) 3541/92 of 7 December 1992; para 8 of UNSC Res 757 (1992) against Yugoslavia,
implemented by Council Regulation (EC) 1733/94 of 11 July 1994; para 8 of UNSC Res 883
(1993) against Libya, implemented by Council Regulation (EC) 3275 of 29 November 1993; and
para 11 of UNSC Res 917 (1994) against Haiti, implemented by Council Regulation (EC)
1264/94 of 30 May 1994) has an impact on the admissibility (recevabilité) of such claims, not
on their arbitrability (see the decision of the Cour supérieure de Montréal in Air France v Libyan
Airlines, quoted in the decision of the Cour d’appel du Québec, 31 March 2003, Rev arb 2003
1365, 1371, n 25; unpublished ICC Award in Case 7698 of 24 May 2006, cited in Marchand
(n 8) 118, n 102). The arbitrability of disputes involving economic sanctions is addressed in
greater detail by Eric De Brabandere and David Holloway in their chapter in this volume.

11 On the notion of arbitrability, see Kaufmann-Kohler and Rigozzi (n 10) 101–102,
nn 190–193a.
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2.1 The Traditional Datum Approach

On various grounds – such as the fact that economic sanctions are behaviour rules
rather than decision rules,12 the fact that economic sanctions typically prohibit all
transactions falling within their scope irrespective of the law governing these trans-
actions, and perhaps also the fact that economic sanctions do not form part of the law
of contracts – it has traditionally been argued that from a private law perspective, an
economic sanction imposed by a state other than the state of the applicable law must be
regarded as a datum, that is, as an element of fact.13

For proponents of the traditional datum approach, it is the injunction’s efficacy, its
power to compel a party to withhold performance, through threats of penalty and of
enforcement measures, which justifies taking into account the prohibition in order to
determine the fate of a disputed transaction.14 This position implies that irrespective of
its origin and of its underlying purpose, a sanction that is foreign to the applicable law
but deemed to be effective will be taken into account as a relevant fact and it will affect
the parties’ rights and obligations to the extent that the applicable law ascribes
consequences to its existence or to the situation it has created.

Under the traditional datum approach, foreign sanctions are thus given effect strictly
through the prism of the lex contractus, which remains the sole set of legal provisions
governing the parties’ rights and obligations.15 Swiss courts,16 French courts,17 German

12 Economic sanctions indeed prohibit certain transactions usually without addressing their
impact on the parties’ rights and obligations.

13 See Marchand (n 8) 169–171, nn 167–169 and 224, nn 243 and following. Van Hecke
explains, in this respect, that ‘[s]ince the foreign law [is] not the law governing the contract, it
[is] not applicable as law but [is] merely a fact to be taken into account in assessing the morality
of the conduct of the parties’ (Georges van Hecke, ‘The Effect of Economic Coercion on Private
Relationships’ in ‘Les moyens de pression économiques et le droit international – Actes du
colloque de la SBDI, 26–27 octobre 1984’ (1984–1985) Revue belge de droit international 113,
116).

14 See, for example, Vincent Heuzé, ‘Communication’ in Gherari and Szurek (n 1) 103, 109;
Marchand (n 8) 228, n 250 and 230, nn 251–252; Estelle Fohrer-Dedeurwaerder, La prise en
considération des normes étrangères (LGDJ 2008) 88 and following; Patrick Kinsch, Le fait du
prince étranger (LGDJ 1994) 157, n 133 and 198 and following, nn 166 and following, in
particular his conclusions at 229–231, n 186.

15 This may, of course, influence the parties in their selection of the applicable law.
16 In a 1968 decision, the Commercial Court of the canton of Zurich declared contrary to

bonos mores and consequently null and void under the Swiss Code of Obligations (SCO), a
contract the purpose of which was to smuggle goods in breach of an Italian law (RSJ 1968 354
and following).

17 See Spitzer v Amunategui, in which a French court held the following: ‘[S]i les juges
français n’ont pas à réprimer devant les tribunaux français les atteintes portées en pays étranger,
à l’ordre public national propre à ce pays, du moins doivent-ils considérer comme illicites et
dépourvues d’effet de ce chef, les opérations de contrebande qui, faites en fraude des lois
étrangères portent … atteinte à la conscience publique et à l’ordre public international’
(4 January 1956, (1956) Revue Critique de Droit International de la Haye 679, 680). The
Second Chamber of the Cour d’Alger had taken a similar stance in a judgment rendered on 20
February 1925 in Garau v Lambert (1926) Journal du Droit International 701, 702.
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courts18 and English courts,19 among others, have relied on this approach to determine
whether a contract concluded despite the existence of a foreign trade prohibition was to
be considered illegal, immoral or contrary to public policy under the provisions of the
lex contractus. In these cases, the relevant ‘facts’ were the existence of a foreign
prohibition in force at the time of the conclusion of the contract and the parties’
disregard thereof. Arbitral tribunals have also relied on the datum approach,20 either to
assess the validity of contracts or to determine whether a foreign prohibition imposed
after the conclusion of a contract could be regarded, under the provisions of the lex
contractus, as an event of force majeure or the like.21

18 In 1960, the German Supreme Court declared immoral and void under the German Civil
Code a contract governed by German law, between two German companies, for the delivery of
100 tons of borax to be produced in Germany from raw material imported from the US but
which the parties knew to be ultimately destined for Rostock, East Germany, at a time when
export licences were granted by the US on condition that no borax be shipped to any socialist
country (21 December 1960, BGHZ 1961 169 and following, NJW 1961 822 and following). A
similar decision was rendered on 24 May 1962 (NJW 1962 1436 and following). In 1972, the
German Supreme Court declared null and void, pursuant to German law, an insurance contract
concerning the transportation of cultural goods of national interest from Nigeria to Germany, on
the ground that exports of such goods were strictly prohibited under Nigerian law (22 June 1972,
BGHZ 1972 82, NJW 1972 1575).

19 See Foster v Driscoll and Others [1929] 1 KB 470, [1928] All ER 130, in which the
King’s Bench declared contrary to public policy and consequently void an agreement to load a
ship with a cargo of whisky to be carried across the Atlantic and sold, if possible, in the US, and
if not, in Canada or on the high seas at a location sufficiently close to the territory of the US, to
facilitate its smuggling into the US in violation of the laws of that country. See also Regazzoni
v K.C. Sethia [1958] AC 301, [1957] 3 All ER 286, in which the House of Lords declared
unenforceable on the basis of international comity a contract governed by English law for the
sale of jute bags to be shipped from India to Genoa, which both parties contemplated would
subsequently be resold to a South African buying agency, notwithstanding an order of the Indian
government prohibiting the taking out of British India of any goods destined directly or
indirectly for the Union of South Africa.

20 See Gaillard and Savage (n 10) 849, n 1518; Hans van Houtte, ‘Trade Sanctions and
Arbitration’ (1997) International Business Lawyer 166, 167; Hans van Houtte, ‘Les effets des
sanctions économiques sur les contrats transnationaux’ in L’embargo – Actes de la journée
d’études du 1er décembre 1995 organisée par l’Association Européenne pour le Droit Bancaire
et Financier – Belgium (Bruylant 1996) 191, 194 and 196; Klaus Peter Berger, ‘Acts of State and
Arbitration: Exchange Control Regulations’ in Karl-Heinz Bockstiegel (ed), Acts of State and
Arbitration (C Heymann 1997) 99, 116–117.

21 See In the Matter of the Arbitration Between Triad International Marketing, SA, et al v
Northrop Corporation, American Arbitration Association arbitration taking place in California,
award reported in Northrop Corp v Triad Int’l Marketing SA, 593 F Supp 928 (CD Cal 1984),
rev’d, 811 F 2d 1265 (9th Cir 1987), cert denied, 108 S Ct 261 (1987). In this case, the arbitral
tribunal had to rule on the duty of Northrop Corporation (Northrop), a Californian seller of
fighter aircraft and related equipment, to pay commissions to Triad International Marketing, SA
(Triad), a Saudi Arabian sales representative, based on a ‘Marketing Agreement’ governed by
California law, following the issuance of a Saudi Arabian decree prohibiting the payment of
commissions in connection with armament contracts and requiring that existing obligations for
the payment of commissions be suspended. The arbitral tribunal concluded that only a factual
impossibility would justify non-performance, pointing out that decisions interpreting para 1511
of the California Civil Code did not look to the law of the foreign jurisdiction to determine
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2.2 The Legal Norm Approach

Today, the datum approach is no longer an inevitable course to ensure that a sanction
bear due consequences on the parties’ contractual relationship.

With the emergence of private international law, a court ruling on a dispute governed
by rules of private law is not only no longer bound to disregard a substantively relevant
provision merely because of its public law characterization,22 but it is even empowered
to give effect to provisions (whether of a public or of a private law nature) that are
external to the applicable law. An ‘overriding mandatory rule’,23 that is, a rule that
purports to respond to essential needs and therefore proclaims itself applicable to all
situations falling within its purview irrespective of the applicable law,24 may be given

whether performance was unlawful but instead examined the legal action the foreign jurisdiction
had taken, to determine whether, in fact, it prevented performance of the contract. Noting that
despite the issuance of the said decree, Northrop could still pay Triad the commissions the
Marketing Agreement called for, and Triad could still give advice, translate documents, make
local arrangements and perform the other services the Agreement required, the arbitral tribunal
refused to excuse Northrop’s failure to perform. The US District Court of the Central District of
California vacated the award, but the US Court of Appeals for the 9th Circuit reversed and thus
reinstated the arbitral award, noting that ‘“[i]mpossibility based on foreign law does not fall
within the same class as that occasioned by domestic law, and it has generally been held no
excuse for breach of contract.” … Such impossibility is not treated as impossibility of law, but as
impossibility of fact’ (811 F 2d 1265, 1270, footnote 7).

22 In the 1975 Resolution on the Application of Foreign Public Law, the International Law
Institute stated: ‘The public law character attributed to a provision of foreign law which is
designated by the rule of conflict of laws shall not prevent the application of that provision,
subject however to the fundamental reservation of public policy’ (para AI1) ((1975) Annuaire de
l’Institut de droit international 550 and following, (1976) Revue Critique de Droit International
de la Haye 423 and following (official text in French)). The purpose of this Resolution was to
clarify once and for all that the understanding that mechanisms of conflict of laws pertain
exclusively to the identification of rules of private law is outdated (see Giuseppe Sperduti, ‘Les
lois d’application nécessaire en tant que lois d’ordre public’ (1977) Revue Critique de Droit
International de la Haye 257, 263–264).

23 Overriding mandatory rules are often also referred to as lois de police or as lois
d’application immédiate.

24 On the definition of overriding mandatory rules, see Phocion Francescakis, ‘Quelques
précisions sur les “lois d’application immédiate” et leurs rapports avec les règles de conflit de
lois’ (1966) Revue Critique de Droit International de la Haye 1; Andrew Barraclough and Jeff
Waincymer, ‘Mandatory Rules of Law in International Commercial Arbitration’ (2005) Mel-
bourne Journal of International Law 205, 206; George A Bermann, ‘Mandatory Rules of Law in
International Arbitration’ (2007) American Review of International Arbitration 1, 1; Marc
Blessing, ‘Impact of the Extraterritorial Application of Mandatory Rules of Law on International
Contracts’ in N. Vogt (ed), Swiss Commercial Law Series (Helbing & Lichtenhahn 1999) Vol 9,
1, 5; Thomas G Guedj, ‘The Theory of the Lois de Police, a Functional Trend in Continental
Private International Law – A Comparative Analysis with Modern American Theories’ (1991)
American Journal of Comparative Law 661, 662 and 664–665; David Jackson, ‘Mandatory
Rules and Rules of “Public Order”’ in P. North (ed), Contract Conflicts – The EEC Convention
on the Law Applicable to Contractual Obligations: A Comparative Study (North-Holland 1982)
59, 66; Kaufmann-Kohler and Rigozzi (n 10) 423, n 658; Pierre Mayer, ‘Les lois de police
étrangères’ (1981) Journal du Droit International 277, 284; Nathalie Voser, ‘Mandatory Rules of
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effect as a legal norm even if it is external to the applicable law, provided that certain
restrictive conditions be satisfied (these conditions are discussed below in Section 3.1).

Regulation (EC) 593/2008 of the European Parliament and of the Council of 17 June
2008 on the Law Applicable to Contractual Obligations (Rome I Regulation) – the
governing text for all EU Member States with respect to the identification of the law
applicable to contracts concluded after 17 December 2009 (Article 28) – defines
overriding mandatory rules as

provisions the respect for which is regarded as crucial by a country for safeguarding its public
interests, such as its political, social or economic organisation, to such an extent that they are
applicable to any situation falling within their scope, irrespective of the law otherwise
applicable to the contract under this Regulation (Article 9(1)).

The Rome I Regulation further provides that ‘[e]ffect may be given to the overriding
mandatory provisions of the law of the country where the obligations arising out of the
contract have to be or have been performed, in so far as those overriding mandatory
provisions render the performance of the contract unlawful’ (Article 9(3)). The Rome I
Regulation’s predecessor, the Rome Convention on the Law Applicable to Contractual
Obligations (80/934/EEC) of 19 June 1980 (Rome Convention),25 also provided that

[w]hen applying under this Convention the law of a country, effect may be given to the
mandatory rules of the law of another country with which the situation has a close
connection, if and in so far as, under the law of the latter country, those rules must be applied
whatever the law applicable to the contract (Article 7(1)).26

Economic sanctions fit into the category of ‘overriding mandatory rules’.27 Indeed, as
noted above, a distinctive feature of sanctions is that they strive to prohibit the

Law as a Limitation on the Law Applicable in International Commercial Arbitration’ (1996)
American Review of International Arbitration 319, 321.

25 The Rome Convention still provides the relevant rules of conflict of laws with respect to
contracts concluded up to 17 December 2009.

26 Article 7(1) Rome Convention was applicable in all Contracting States except those that
had reserved the right not to apply this provision, in accordance with Article 22(1). The Rome I
Regulation contains no provision equivalent to Article 22(1) Rome Convention, and all Member
States are thus bound by Article 9(3) of the Regulation.

27 See Francois Knoepfler, Philippe Schweizer and Simon Othenin-Girard, Droit inter-
national privé suisse (3rd edn, Staempfli Editions SA 2005) 190–191, n 378; Bernard Dutoit,
Commentaire de la loi fédérale du 18 decembre 1987 (4th edn, Helbing & Lichtenhahn 2005 and
Supplement 2011) 77, n 1 ad Article 19; Catherine Kessedjian, ‘Mandatory Rules of Law in
International Arbitration: What Are Mandatory Rules?’ (2007) American Review of International
Arbitration 147, 148; Bernard Audit, ‘How Do Mandatory Rules of Law Function in Inter-
national Civil Litigation?’ in George A Bermann and Loukas A Mistelis (eds), Mandatory Rules
in International Arbitration (JurisNet 2011) 53, 54; Barraclough and Waincymer (n 24) 207;
Berger (n 20) 100; Andrea K Bjorklund, ‘Investment Arbitration’ in Bermann and Mistelis (n 27)
233, 239; Blessing (n 24) 13; Andrea Bonomi, ‘Overriding Mandatory Provisions in the Rome I
Regulation on the Law Applicable to Contracts’ (2008) Yearbook of Private International Law
285, 291; Bernard Grelon and Charles-Etienne Gudin, ‘Contrats et crise du Golfe’ (1991)
Journal du Droit International 633, 651; Trevor C Hartley, ‘Mandatory Rules in International
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performance of all transactions falling within their scope, irrespective of the law
governing these transactions.28 Many trade sanctions prohibit, for instance, trade-
related transactions between individuals located in, citizens of, and corporate entities
incorporated under the laws of, the sanctioning state, on the one hand, and individuals
and entities located in the target state, on the other hand, irrespective of the law
applicable to these transactions. Accordingly, today, economic sanctions may be taken
into account in the context of disputes between private operators, as legal norms,
notwithstanding the fact that they serve public interests and even if they are external to
the applicable law, provided they satisfy the conditions that must be met for an
overriding mandatory rule to be given effect. In a 2010 decision, the French Cour de
cassation held that Article 7(1) Rome Convention was to be relied upon to determine
whether a unilateral Ghanean ‘embargo’ prohibiting imports of French beef into Ghana
was to be taken into consideration for the resolution of a dispute pertaining to a
contract (concluded in 2007) governed by French law, which provided for the
transportation, from France to Ghana, of frozen beef.29

If the conditions, discussed below, of provisions such as Article 7(1) Rome
Convention or Article 9(3) Rome I Regulation are satisfied, the court ruling on the
dispute has the authority – though in principle no duty30 – to give effect to a sanction

Contracts: The Common Law Approach’ in Recueil des cours, Academie de droit international
de La Haye (Martinus Nijhoff 1997) 341, 346; Daniel Hochstrasser, ‘Choice of Law and
“Foreign” Mandatory Rules in International Arbitration’ (1994) 1 Journal of International
Arbitration 57, 68; Bernd von Hoffmann, ‘Internationally Mandatory Rules of Law before
Arbitral Tribunals’ in Bockstiegel (n 20) 3, 4; Kaufmann-Kohler and Rigozzi (n 10) 424, n 660;
Laurence Landy-Osman, ‘L’embargo des Nations Unies contre l’Irak et l’exécution des contrats
internationaux’ (1991) Droit et pratique du commerce international 597, 607–608, nn 24–25;
Munir Maniruzzaman, ‘International Arbitrator and Mandatory Public Law Rules in the Context
of State Contracts: An Overview’ (1990) 3 Journal of International Arbitration 53, 57–58;
Marchand (n 8) 150–151, n 145; Pierre Mayer, ‘Le rôle du droit public en droit international
privé français’ in F. Klein (ed), Basel Symposium on the Role of Public Law in Private
International Law 20–21 March 1986 (Helbing & Lichtenhahn 1991) 63, 81; Loukas A Mistelis,
‘Mandatory Rules in International Arbitration: Too Much Too early or Too Little Too Late?’ in
Bermann and Mistelis (n 27) 291, 292; Racine (n 10) 102, n 19; Voser (n 24) 349.

28 Economic sanctions prohibit the performance of specific actions (for instance, imports
from a target state or exports thereto) by designated persons and entities (for instance, those
located within the territory of the sanctioning state or nationals thereof, wherever located),
without necessarily making an explicit reference to the contracts (for instance, sales contracts)
they may affect. It remains, however, clear from their object that economic sanctions strive to
apply to all contractual relationships involving the performance of a prohibited action (perhaps
even of any action that would defeat the sanction’s purpose), irrespective of the law applicable to
these contractual relationships, whether selected by the parties or identified through mechanisms
of conflict of laws.

29 Moller Maersk Company v Viol Company and Fauveder Company, Cour de cassation,
n 08-21511, 16 March 2010, Bulletin 2010 IV n 54.

30 Article 7(1) Rome Convention and Article 9(3) Rome I Regulation are indeed permissive
(see Guedj (n 24) 675; Daniel Gutmann, Droit international privé (6th edn, Dalloz 2009) 61,
n 53 and 228, n 240; Mayer, ‘Les lois de police étrangères’ (n 24) 306–307 and 326; Allan
Philip, ‘Mandatory Rules, Public Law (Political Rules) and Choice of Law in the EEC
Convention on the Law Applicable to Contractual Obligations’ in North (n 24) 81, 87, n 19;
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that is foreign to the applicable law, irrespective of the content of this law, irrespective
of contractual clauses that may collide with the sanction, and even irrespective of an
agreement between the parties to exclude the application of the sanction.31

The same applies in the case of disputes heard by an arbitral tribunal.32 Indeed,
although arbitrators are not bound a priori by any set of rules of private international
law and therefore provisions such as Article 7(1) Rome Convention and Article 9(3)
Rome I Regulation are not directly applicable to arbitration, they are applicable by
analogy; at the very least, arbitrators should be guided by their underlying principles.33

Accordingly, as early as in 1973, an arbitral tribunal took into account Lebanese import
restrictions – which it characterized as overriding mandatory rules – in the context of a
contract between a Japanese seller and a Lebanese importer, governed by general
principles and usages of international trade and to be performed in Lebanon, Syria and
Jordan.34

In light of the above, proponents of the legal norm approach maintain that nothing
justifies that sanctions be relegated to the sphere of data and assert that their legal
nature ought to be acknowledged. Accordingly, they maintain that a sanction should be
regarded as an impediment to the performance of contractual obligations only if the
party required to withhold performance is legally bound to comply with it, that is, if the
sanction has a valid claim under rules and/or principles of private international law to
limit the parties’ contractual freedom, either as an element of the applicable law or as
an overriding mandatory rule external thereto.

Richard Plender and Michael Wilderspin, The European Contracts Convention – The Rome
Convention on the Law Applicable to Contractual Obligations (Sweet & Maxwell 2001) 333,
n 12-001 and 343, n 12-018). Domestic courts and arbitral tribunals are, however, bound to give
effect to overriding mandatory rules that incorporate a recognized principle of transnational
public policy, as is the case of sanctions implementing UN Security Council mandatory
resolutions (multilateral sanctions) – see Section 3.2 below.

31 Azeredo da Silveira (n 9) §4.01[C].
32 ibid §4.02[C]. See, however, George A Bermann, ‘Mandatory Rules of Law in Inter-

national Arbitration’ in Franco Ferrari and Stefan Kroll (eds), Conflict of Laws in International
Arbitration (Sellier European Law Publishers 2011) 325, 327 and 338.

33 See, inter alia, Kaufmann-Kohler and Rigozzi (n 10) 425, n 661; Knoepfler, Schweizer
and Othenin-Girard (n 27) 201, n 397c; Voser (n 24) 329–330. Considering the core purpose of
these provisions, arbitrators cannot be deprived of the authority to take into account overriding
mandatory rules enacted by a State other than the State of the applicable law (see François
Knoepfler, ‘L’article 19 LDIP est-il adapté à l’arbitrage international?’ in Christian Dominicé,
Robert Patry and Claude Reymond (eds), Etudes de droit international en l’honneur de Pierre
Lalive (Helbing & Lichtenhahn 1993) 531, 531–541; Laurence Shore, ‘Applying Mandatory
Rules of Law in International Commercial Arbitration’ in Bermann and Mistelis (n 27) 131,
134–135 and 145).

34 ICC Award n 1859 of 1973 (excerpts in Yves Derains, ‘Le statut des usages du commerce
international devant les juridictions arbitrales’ (1973) Rev arb 122, 134, and in Yves Derains,
‘L’ordre public et le droit applicable au fond du litige dans l’arbitrage international’ (1986) Rev
arb 375, 408, n 54).
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3. THE APPLICATION OF ECONOMIC SANCTIONS BY
DOMESTIC COURTS AND ARBITRAL TRIBUNALS

In many case scenarios, the datum approach and the legal norm approach lead to the
same outcome, in particular if the performance of the contract requires the obligor to
take steps within the sanctioning state. In this case, possible enforcement measures or
threats of penalty will usually weigh heavily against a decision to disregard the
sanction, and whether the latter be characterized as an element of fact or as an element
of law ultimately matters primarily for procedural purposes only. However, as shown in
the present section, one cannot exclude the possibility that the two approaches lead to
different results in certain situations, notably in the case of unilateral and autonomous
Community (or, more generally, autonomous regional) sanctions. Indeed, under the
legal norm approach, mechanisms of private international law afford arbitrators and
judges the ability to disregard sanctions programmes that do not meet certain narrowly
defined conditions.

3.1 Unilateral and Autonomous Community Sanctions

It may be tempting to argue that whenever the lex contractus provides that exemption
may be granted in situations of factual impediment (including situations in which
performance has become excessively difficult or unreasonably onerous), a defaulting
party may be exempted irrespective of the sanctioning state’s authority to proscribe the
disputed transaction, if that state has the power to prevent the performance of this
transaction. One may indeed be tempted to opine that a defaulting party should be
denied exemption from liability for non-performance only if it failed to perform a
contract that it could have performed, ie, that it should be exempted if the sanctioning
state would in any event have had the power to prevent its performance, irrespective of
all other considerations including the sanction’s purpose. Such an approach – which is
in line with the datum approach – may, however, amount to an unsatisfactory shortcut
if the measure under consideration is a unilateral or a Community autonomous
sanction.35 Indeed, relying primarily, if not solely, on the factual circumstances created
by sanctions and disregarding the fact that these constitute deliberate instructions issued
by one or several states, directed to the achievement of a political purpose, detrimental

35 EU sanctions are imposed (either autonomously or to implement Security Council
mandatory resolutions) pursuant to Article 29 of the Treaty on European Union and Article 215
(and possibly Article 75) of the Treaty on the Functioning of the European Union. EU sanctions
are self-executing within Member States and may be invoked by individuals and corporate
entities in judicial proceedings (see Vera Gowlland-Debbas, ‘Implementing Sanctions Resolu-
tions in Domestic Law’ in Vera Gowlland-Debbas (ed), National Implementation of United
Nations Sanctions – A Comparative Study (Martinus Nijhoff 2004) 33, 38); Rusen Ergeç,
‘L’embargo et les droits nationaux’ in L’embargo – Actes de la journée d’études du 1er
décembre 1995 organisée par l’Association Européenne pour le Droit Bancaire et Financier –
Belgium (Bruylant 1996) 125, 131, n 18; Grelon and Gudin (n 27) 640; Marchand (n 8) 79,
n 58).
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to one of the contractual partners, and that have at times been condemned by states if
not by the international community at large, may lead to undesirable results.36

As shown below, by relying on the datum approach, a domestic court may run the
risk of giving effect to a sanction that the forum state has refused to condone,37 perhaps
to a sanction that the forum state has forthrightly condemned, perhaps even to a
prohibition directed against the forum state. By relying on the datum approach, a
deciding domestic court or arbitral tribunal may also run the risk of giving effect to
extraterritorial sanctions – that is, sanctions that prohibit persons and entities located
outside the sanctioning state from dealing with a target38 – against which blocking

36 For an in-depth analysis of the rationale and weaknesses of the datum approach, see
Azeredo da Silveira (n 9) §3.01[B].

37 For instance, ‘[i]n the Borax case [discussed above in n 18] the court respected the
American embargo prescriptions although the German Government, which had previously
co-operated with the United States within the Consultative Group and the COCOM, did not
adopt the particular embargo in question. The judicial appreciation of foreign State interests led
to the undesirable discrepancy that the court denounced as immoral the parties’ conduct in a
transaction which was approved by the executive authorities of the same forum State’ (Frank
Benedict Vischer, ‘General Course of Private International Law’ in Recueil des cours, Académie
de droit international de La Haye (Martinus Nijhoff 1992) 9, 175).

38 For instance, a sanction has an ‘extraterritorial scope’ if it seeks compliance from
nationals abroad or from subsidiaries of domestic entities incorporated in states other than the
sanctioning state, or if it prohibits foreign individuals and entities that have imported goods from
the sanctioning state or made use of technologies developed inside the territory of the
sanctioning state from exporting to the target state these goods or technologies. For a definition
of the concept of ‘extraterritorial laws’, see Paul Demaret, ‘Les affirmations de compétence
extraterritoriale des Etats-Unis’ in L’application extraterritoriale du droit économique –
Troisième journée d’actualité internationale du CEDIN (23 April 1986) (Montchrestien 1987)
41, 41; Jean-Michel Jacquet, ‘La norme juridique extraterritoriale dans le commerce inter-
national’ (1985) Journal du Droit International 327, 347, n 34; Patrick Juillard, ‘L’application
extraterritoriale de la loi économique’ in L’application extraterritoriale du droit économique –
Troisième journée d’actualité internationale du CEDIN (23 April 1986) 13, 20; Brigitte Stern,
‘L’extraterritorialité revisitée – Où il est question des affaires Alvarez-Machain, Pâte de bois et
de quelques autres’ (1992) Annuaire français de droit international 239, 244. An example of an
extraterritorial sanctions programme was the so-called ‘pipeline controls’ decided by US
President Reagan in December 1981 and reinforced in June 1982, following the institution of
martial law in Poland on 13 December 1981. In order to obstruct the Soviet construction of the
Yamal natural gas pipeline to Europe, President Reagan prohibited, inter alia, the following:
exports of foreign-origin goods (oil and gas equipment) and technologies (even of entirely
foreign origin) by foreign subsidiaries of US companies; exports and re-exports, to the Soviet
Union, by foreign purchasers not owned or controlled by US entities, of products containing
US-origin parts and of US-origin oil- and gas-related machinery, even if the said machinery was
already located abroad by the time the sanctions were imposed; and exports by foreign
companies of foreign-produced commodities utilizing US technical data, if these foreign
companies had agreed not to re-export US technology to the USSR, had agreed to comply with
US legislation or were bound by a licence agreement to a person under US jurisdiction (47 Fed
Reg 27250 (1982); see also Bernard Audit, ‘Extra-territorialité et commerce international –
L’affaire du gazoduc sibérien’ (1983) Revue Critique de Droit International de la Haye 401,
403–404, n 3). Regarding the pipeline controls, which gave rise to an international controversy,
see, for instance, Barry E Carter, International Economic Sanctions – Improving the Haphazard
US Legal Regime (CUP 1988) 83; Kathleen Hixson, ‘Extraterritorial Jurisdiction under the Third
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statutes have been adopted (possibly by the forum state itself in the case of a dispute
litigated before a domestic court).39 The deciding court may even run the risk of giving
effect to sanctions programmes that violate international law.40

In addition and as a matter of principle, if the contract or the lex contractus does not
itself address the relevance of, or allocate the risk associated with, foreign prohib-
itions,41 one may question whether a court should subject parties to a prohibition that is
external to the applicable law merely on the ground that this prohibition proclaims
itself applicable to their transaction, without first ascertaining the reasons justifying that
it be taken into consideration and limit the parties’ contractual freedom.42

Finally, one ought to pay heed to the fact that in cases (discussed in Section 4 below)
in which a sanctions programme contains prescriptions governing its impact on
contractual relationships, the traditional datum approach may entail an unwarranted
limitation or alteration of the consequences of this programme on private operators.43

The position is therefore taken that at least as far as unilateral and Community (or
other regional) autonomous sanctions are concerned, domestic courts and arbitral

Restatement of Foreign Relations Law of the United States’ (1988–1989) Fordham International
Law Journal 127, 143 and following; J Brett Busby, ‘Jurisdiction to Limit Third-Country
Interaction with Sanctioned States: The Iran and Libya Sanctions and Helms-Burton Acts’
(1998) Columbia Journal of Transnational Law 621 and following; Daniel Marcus, ‘Soviet
Pipeline Sanctions: The President’s Authority to Impose Extraterritorial Controls’ (1983) Law &
Policy in International Business 1163 and following.

39 For examples of blocking statutes, see n 75 below.
40 See the chapter by Tom Ruys in this volume.
41 A contract may, for instance, contain a clause such as the 2003 ICC Force Majeure

Model Clause, under which the following, inter alia, constitute exonerating impediments: ‘act of
authority whether lawful or unlawful, compliance with any law or governmental order, rule,
regulation or direction’ (third paragraph, d). The applicable law may also provide, for instance,
that any foreign or domestic governmental regulation or order may justify the obligor’s
discharge. Article 501(4) SCO, for instance, provides that ‘[i]f the duty to perform of a principal
obligor who is domiciled abroad is barred or restricted by foreign legislation, as, for example,
provisions relating to clearing systems or prohibitions on currency transfers, a guarantor
domiciled in Switzerland may also invoke this legislation unless he has waived such defense’
(translation of the Swiss-American Chamber of Commerce). Paragraph 2-615(a) of the United
States Uniform Commercial Code, in turn, stipulates that discharge may be granted in case of
non-performance of actions that are prohibited by a regulation or an order (that is, actions that
fall within the scope of application of a regulation or an order), whether domestic or foreign.
Under this provision, discharge can result from ‘compliance in good faith with any applicable
foreign or domestic governmental regulation or order whether or not it later proves to be
invalid’. By providing that any foreign or domestic governmental regulation or order may justify
the defaulting party’s discharge, the applicable law simply allocates the risks associated with any
subsequent prohibition: the defaulting party is discharged not on the ground that it is legally
bound to comply with any and all such measures, but because its contractual partner assumes the
risk that a subsequent regulation prohibit the performance of the transaction.

42 The absence of an assessment of the purpose of sanctions that are external to the
applicable law explains why the existence of a territorial link with the sanctioning state or
concerns of comity or public policy are usually raised by courts relying on the traditional datum
approach.

43 See, in general, Knoepfler, Schweizer and Othenin-Girard (n 27) 199, n 393; Voser (n 24)
323.
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tribunals called to rule on contractual disputes should refrain from relying on the datum
approach and rather examine whether the sanction under consideration has a valid
claim, as a legal norm, to be given effect.

Given that economic sanctions fall into the category of overriding mandatory rules,
domestic courts are bound, as state officers, to give effect to substantively relevant
economic sanctions imposed by the forum state, even if the law of the forum is not the
applicable law (see Article 9(2) Rome I Regulation).44 By contrast, a domestic court
may, by virtue of the public policy exception,45 disregard a sanction (foreign to the law
of the forum) imposed by the state of the applicable law if giving it effect would lead
to an outcome which would be in conflict with the forum’s international public policy
(see Article 16 Rome Convention and Article 21 Rome I Regulation46), that is, with
fundamental principles and essential values that the forum state considers inviolable.47

Similarly, an arbitral tribunal may disregard a sanction imposed by the state of the
applicable law if giving it effect would lead to an outcome which would be in conflict

44 Van Houtte, ‘Les effets des sanctions économiques sur les contrats transnationaux’ (n 20)
194, n 4; Marchand (n 8) 144, n 136; Landy-Osman (n 27) 608, n 25. Thus, whenever the
disputed contract provides for the performance of an action that is prohibited by an economic
sanction imposed by the forum state, domestic courts of that state must give effect to the
sanction, unless the legislation of that state itself authorizes its courts to examine the sanction’s
legality, constitutionality, and/or conformity with international law. By contrast, as arbitral
tribunals are neither officers nor organs of any state, they have no duty to ensure compliance
with the laws of a particular state or to act as a guardian of its public policy (see Christoph
Brunner, Force Majeure and Hardship under General Contract Principles – Exemption for
Non-Performance in International Arbitration (Wolters Kluwer 2009) 265; Andreas Bucher and
Pierre-Yves Tschanz, International Arbitration in Switzerland (Helbing & Lichtenhahn 1988)
104; Pierre Mayer, ‘Mandatory Rules of Law in International Arbitration’ (1986) Arbitration
International 274, 277; Voser (n 24) 338). Given the absence of forum in arbitration, all laws
(and all overriding mandatory rules) including those enacted by the state of the seat of the
arbitration, are foreign laws for the arbitrators (see, inter alia, ICC Award 6294 rendered in 1991,
(1991) Journal du Droit 1050, 1051; Gaillard and Savage (n 10) 848, n 1517; Maniruzzaman
(n 27) 56, 63; Lambert Matray, ‘Embargo and Prohibition of Performance’, in Bockstiegel (n 20)
69, 88).

45 The exception of public policy enunciates a general principle of law, according to which
courts may disregard a specific provision of the governing law if its application would lead to an
unacceptable outcome in the instance at hand (see, for instance, C v C-E, 4 July 2000, Swiss
Federal Tribunal, 126 III 327; Andreas Bucher, ‘L’ordre public et le but social des lois en droit
international privé’ in Recueil des cours, Académie de droit international de La Haye (Martinus
Nijhoff 1993) 9, 76, n 39; Henri Batiffol and Paul Lagarde, Traité de droit international privé
(8th edn, LGDJ 1993) Vol I, 575–576, n 358; Plender and Wilderspin (n 30) 363, n 12-055).

46 According to Article 16 Rome Convention and Article 21 Rome I Regulation, the
application of a provision of the law of any country specified by the Convention or Regulation
may be refused only if such application is manifestly incompatible with the public policy (ordre
public) of the forum.

47 Regarding the concept of public policy (ordre public), see inter alia Bucher (n 45) 25;
Joost Blom, ‘Public Policy in Private International Law and its Evolution in Time’ (2003)
Netherlands International Law Review 373, 385; Phocion Francescakis, ‘Y a-t-il du nouveau en
matière d’ordre public?’ in Travaux du Comité français de droit international privé, 1966–1969
(Dalloz 1970) 149, 154–155.
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with principles of transnational public policy,48 that is, with universally recognized
principles of justice.49

A domestic court may thus, for instance, disregard sanctions imposed by the state of
the applicable law that are directed against the forum state50 or sanctions against which
the forum state has enacted a blocking statute. Both domestic courts and arbitral
tribunals may also disregard sanctions imposed in breach of customary or conventional
public international law binding on the sanctioning state,51 for instance sanctions
imposed in breach of the United Nations Charter (UNC) (in particular the principle of
non-intervention rooted in Article 2(1) of the UNC), of the General Agreement on
Tariffs and Trade (GATT)52 (in particular its provisions aiming at the liberalization of
international trade, such as Article XI(1)),53 of bilateral agreements, or of international

48 Although provisions such as Article 16 Rome Convention and Article 21 Rome I
Regulation are not directly applicable to arbitration, it is today unquestionable that arbitrators
must ensure the safeguarding of universal principles of justice (see Batiffol and Lagarde (n 45)
588, n 365; Kaufmann-Kohler and Rigozzi (n 10) 423, n 657; Matray (n 44) 71–72).

49 See, among others, Berthold Goldman, ‘Les conflits de lois dans l’arbitrage international
de droit privé’ in Recueil des cours, Académie de droit international de La Haye (Martinus
Nijhoff 1963) 347, 432, n 44; Kaufmann-Kohler and Rigozzi (n 10) 422–423, n 657; Pierre
Lalive, ‘Ordre public transnational (ou réellement international) et arbitrage international’ (1986)
Rev arb 329, 364; Serge Lazareff, ‘Mandatory Extraterritorial Application of National Law’
(1995) Arbitration International 137, 139; Sperduti (n 22) 269.

50 Van Houtte, ‘Les effets des sanctions économiques sur les contrats transnationaux’ (n 20)
194–195.

51 Trade and financial sanctions are not altogether prohibited by international laws and
standards and are therefore not considered intrinsically unlawful measures. Rather, they are
regarded by most as measures of retorsion, that is, measures which, albeit unfriendly, remain
within the ambit of each state’s sovereign and discretionary competence. Regarding trade
restrictions, see, inter alia, Louis Dubouis, ‘L’embargo dans la pratique contemporaine’ (1967)
Annuaire français de droit international 99, 108 and references cited therein at 108–110; Denis
Alland, Justice privée et ordre juridique international – Etude théorique des contre-mesures en
droit international public (A Pedone 1994) 152–155, n 106; Dominique Carreau, ‘Les moyens
de pression économique au regard du FMI, du GATT et de l’OCDE’ (1984 – 1985) Revue belge
de droit international 20, 20; Charles Leben, ‘Les contre-mesures inter-étatiques et les réactions
a l’illicite dans la société internationale’ (1982) Annuaire français de droit international 9, 14,
n 7. Regarding asset freezes, see, inter alia, Charlotte Beaucillon, ‘Crise ukrainienne et mesures
restrictives de l’Union européenne: quelle contribution aux sanctions internationales à l’égard de
la Russie?’ (2014) Journal du Droit International 787, 803, n 41. However, customary and
conventional international obligations (such as conventional provisions that guarantee freedom
of trade) may limit a state’s latitude to impose economic sanctions. Sanctions that are in breach
of such customary or conventional obligations will be considered in conflict with principles of
transnational public policy. Indeed, as noted by Racine, ‘le droit international public, en ce qu’il
exprime des valeurs reflétées dans la légalité internationale, est une composante de l’ordre public
transnational’ (Racine (n 10) 104, n 24).

52 See the chapter by Andrew Mitchell in this volume.
53 The GATT governs trade relations among over 150 Member States of the World Trade

Organization and lays down a ‘general elimination of quantitative restrictions’ (Article XI). It
liberalizes trade and allows restrictive measures only in certain specific circumstances. Article
XXI(b) allows restrictive measures that are ‘necessary [according to the enacting state] for the
protection of its essential security interests (i) relating to fissionable materials or the materials

Economic sanctions and contractual disputes 345



human rights law.54 Domestic courts and arbitral tribunals may also refuse to give
effect to unilateral sanctions programmes that strive to be applied extraterritorially in
breach of public international law.55

As to economic sanctions that are external to the applicable law, as mentioned above,
under the legal norm approach, the deciding court must examine whether the sanction
has a valid claim, as an overriding mandatory rule, to be given effect. In this respect,
Article 7(1) Rome Convention provides the following:

When applying under this Convention the law of a country, effect may be given to the
mandatory rules of the law of another country with which the situation has a close
connection, if and in so far as, under the law of the latter country, those rules must be applied
whatever the law applicable to the contract. In considering whether to give effect to these
mandatory rules, regard shall be had to their nature and purpose and to the consequences of
their application or non-application.

Article 9(3) Rome I Regulation, in turn, reads as follows:

Effect may be given to the overriding mandatory provisions of the law of the country where
the obligations arising out of the contract have to be or have been performed, in so far as
those overriding mandatory provisions render the performance of the contract unlawful. In

from which they are derived; (ii) relating to the traffic in arms, ammunition and implements of
war and to such traffic in other goods and materials as is carried on directly or indirectly for the
purpose of supplying a military establishment; (iii) taken in time of war or other emergency in
international relations’. In addition, Article XXI(c) allows restrictive measures taken ‘in
pursuance of [the enacting state’s] obligations under the United Nations Charter for the
maintenance of international peace and security’. The North American Free Trade Agreement
(NAFTA) contains a clause (Article 2102(1)) very similar to Article XXI GATT.

54 See, among others, Marchand (n 8) 186–187, n 191 and 214, n 229; Jean-Hubert Moitry,
‘L’arbitre international et l’obligation de boycottage imposée par un Etat’ (1991) Journal du
Droit International 349, 363 and 365; Emmanuel Gaillard, ‘Trente ans de Lex Mercatoria – Pour
une application sélective de la méthode des principes généraux du droit’ (1995) Journal du Droit
International 5, 21, n 27. The Swiss Federal Tribunal lays down, among other principles of
transnational public policy, ‘la prohibition des mesures discriminatoires ou spoliatrices’ (13
November 1998, (1999) ASA Bulletin 529, 533, c. 1.b.aa).

55 See Hans van Houtte, ‘The Impact of Trade Prohibitions on Transnational Contracts’
(1988) Revue de droit des affaires internationales/International Business Law Journal 141, 150.
Public international law dictates that a state’s prescriptive jurisdiction must be based on criteria
that are neither superficial nor arbitrary. A country’s prescriptive jurisdiction may be based on
criteria such as the following: a ‘territoriality’ criterion (a state has jurisdiction over situations
that occur on its territory); a ‘nationality’ criterion (a state has jurisdiction over its nationals); a
‘protection’ criterion (a state has jurisdiction over situations that threaten its own national
security, integrity or vital economic interests). Some states also rely on an ‘effects criterion’ (a
state has prescriptive jurisdiction over foreign persons and entities located outside its territory if
their behaviour produces effects inside that territory). If the sanction strives to be applied
extraterritorially, based on a criterion that is either superficial or arbitrary, it may have to be
disregarded even if it is part of the applicable law. Furthermore, even if the scope of an
extraterritorial sanction is considered by the deciding court to be in accordance with public
international law, it may have to be disregarded if giving it effect extraterritorially would clearly
not contribute to the achievement of the sanction’s stated foreign policy or national security goal.
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considering whether to give effect to those provisions, regard shall be had to their nature and
purpose and to the consequences of their application or non-application.

Thus, to determine whether effect ought to be given to a sanction that is external to the
applicable law, the deciding court must ensure that the following conditions are met:
first, that the sanction serves interests so commanding that it should not be disregarded
in a situation that falls within its scope; second, that a close connection exists between
the disputed contract and the sanctioning state; and third, that the benefits of a decision
to give effect to the sanction outweigh those of a decision to disregard it.

The first condition (sometimes referred to as the ‘application-worthiness’ con-
dition56) requires courts to weigh the ethical essence and importance of the policy
underlying a foreign prohibition.57 They will thus determine whether they should
contribute to the achievement of the purpose of the prohibition, even though the latter
is foreign to the applicable law. Domestic courts generally rely on domestic and/or EU
standards.58 Arbitral tribunals, on the other hand, must examine whether the sanction’s
purpose is considered by the international community to be legitimate (even if the
achievement of this purpose is not essential to the international community59) and
whether there is an agreement at the international level, explicit or even implicit, that
this purpose mandates that the sanction be given effect.60 In this respect, it should be
noted that the international community may recognize the legitimacy of a sanction
imposed by a single state, considering that other states may have refrained from
imposing the same sanction for contingent reasons while being in agreement with its
underlying purpose.61 One must bear in mind that a binding resolution of the Security
Council is the outcome of an affirmative vote of nine members (out of the 15
members), including the concurring votes of the five permanent members (Article 27(3)

56 See Blessing (n 24).
57 See van Hecke (n 13) 118.
58 EU domestic courts may wish to rely on the European Union’s ‘Basic Principles on the

Use of Restrictive Measures (Sanctions)’ (Council document 10198/1/04). According to these
Principles, sanctions may serve to maintain and restore international peace and security in
accordance with the principles of the UNC and of the EU’s common foreign and security policy,
to fight terrorism and the proliferation of weapons of mass destruction, and to uphold respect for
human rights, democracy, the rule of law and good governance.

59 As rightly noted by Seraglini, ‘la fin poursuivie peut non seulement être contingente,
mais … elle n’a par ailleurs pas besoin d’être partagée par une majorité d’Etats pour voir sa
légitimité reconnue. En d’autres termes, si la légitimité s’impose s’agissant d’intérêts contin-
gents ‘généralement protégés par la communauté internationale’ … , elle peut également être
reconnue à des intérêts contingents qui ne bénéficient pas de la même généralité mais qui
peuvent être considérés comme ‘généralement acceptés par la communauté internationale’
(Seraglini (n 10) 377–378, n 784).

60 On the applicable standard in international arbitration, see Azeredo da Silveira (n 9)
141–142, nn 226–227; Voser (n 24) 351; Berger (n 20) 113; Kaufmann-Kohler and Rigozzi
(n 10) 426, n 663.

61 See Seraglini (n 10) 377–378, n 784.
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UNC),62 each of which has its own interests to safeguard. Furthermore, multilateral
sanctions have, in some instances, followed unilateral measures, the legitimacy of
which was thus subsequently validated.63 Arbitrators should therefore not assume that
because a sanction is unilateral, it does not serve a legitimate purpose. In each case,
they must consider the context in which the sanction was imposed and determine
whether its purpose mandates that it be given effect.64

By way of example, unilateral and autonomous Community sanctions imposed
following, and in accord with, a non-binding resolution of the UN Security Council65

ought to be regarded as serving a legitimate purpose.66 The deciding court may also
recognize the legitimacy of, and therefore ‘take into account economic sanctions of
foreign governments which promote mutually accepted policies or prevent a mutually
recognized evil’,67 and sanctions programmes that are intended to protect the sanction-
ing state’s vital interests or national security and that are not in conflict with the
interests of the forum state.68 This being said, it should be emphasized that courts
should always ponder on the purpose of unilateral and autonomous regional sanctions
rather than be influenced by pure considerations of reciprocity or international comity.
In this respect, the following may be noted. Today’s broad conventional and treaty
obligations protecting freedom of trade circumscribe the latitude of states to impose
limits on the exchange of goods and services for reasons other than national and
international peace and security. While it is true that, as noted above, in the absence of
a conventional or treaty obligation of one state towards another to maintain trade
relations, the use of trade sanctions is not to be considered intrinsically in breach of

62 These are China, France, Russia, the United Kingdom, and the United States (Article
23(1) UNC). The international community may well also be of the opinion that unilateral
sanctions are sufficient measures against the target state.

63 For instance, after Iraq’s invasion of Kuwait, France, the US and the UK were first to
impose sanctions against these countries and only subsequently did the UN Security Council
pass Resolution 661 on 6 August 1990.

64 See Karl M Meessen, ‘Extraterritorial Jurisdiction in Export Control Law’ in Karl M
Meessen (ed), International Law of Export Control – Jurisdictional Issues (Graham &
Trotman/Martinus Nijhoff 1992) 3, 10–11; Seraglini (n 10) 385, n 801.

65 For example, on 20 November 1965, the Security Council passed Resolution 217, calling
upon all states ‘to refrain from any action which would assist and encourage the illegal regime
and, in particular, to desist from providing it with arms, equipment and military material, and to
do their utmost in order to break all economic relations with Southern Rhodesia, including an
embargo on oil and petroleum products’ (para 8).

66 Domestic courts of Member States of regional organizations may also be expected to
consider that sanctions imposed further to a recommendation issued by these organizations serve
a legitimate purpose. See, for instance, the 1991 and 1992 Resolutions passed by the
Organization of American States (OAS) – following the overthrow of President Aristide by the
Haitian military under the command of General Cedras – recommending its Member States to
impose trade sanctions against Haiti on all but humanitarian goods (OAS Res 1/91, OEA/SerJ/Vl
MRE/RES1/91 (1991); OAS Res 2/91, OEA/SerF/V1 MRE/RES2/91 (1991); OAS Res 3/92,
OEA/SerF/Vl MRE/RES3/92 (1992)).

67 Van Houtte, ‘The Impact of Trade Prohibitions on Transnational Contracts’ (n 55) 149.
See also Van Houtte, ‘Les effets des sanctions économiques sur les contrats transnationaux’
(n 20) 197–198; Marchand (n 8) 211–212, n 225.

68 Marchand (n 8) 212, n 226.
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public international law, these conventional and treaty prescriptions may be regarded as
guidelines in the assessment of the application-worthiness of a given sanctions
programme, even where the sanctioning state is not bound by any such convention or
treaty. Thus, for instance, considering provisions of the GATT (in particular Article
XXI) and NAFTA (in particular Article 2102(1)) regarding the imposition of restrictive
measures, a ban on arms exports to a state which is suspected of engaging in the
development of weapons of mass destruction will likely be considered to serve a
legitimate purpose, even if the sanctioning state has not sustained any direct injury and
its interests have not been directly threatened.69

By contrast, it is hardly conceivable that a domestic court would consider legitimate
a sanction that is directed against the forum state70 or a sanction against which the
latter has enacted blocking statutes.71 Furthermore, sanctions based, for instance, on
racial, religious or gender discrimination should never be considered legitimate and
should therefore not be given effect.72 An extraterritorial sanction imposed by a state
other than the state of the applicable law may also have to be disregarded73 if its scope
is unjustifiable under principles of public international law74 or, in the case of a dispute
litigated before a domestic court, if the forum state has enacted a blocking statute75 or

69 For a discussion of the distinction to be drawn between sanctions serving a coercive
purpose (possibly combined with a symbolic and/or punitive purpose) and sanctions that serve
an exclusively punitive purpose, see Azeredo da Silveira (n 9) 157 and following, nn 252 and
following.

70 Marchand (n 8) 211, n 224.
71 See Bernardo Cortese, ‘International Economic Sanctions as a Component of Public

Policy for Conflict-of-Laws Purposes’ in Picchio Forlati and Sicilianos (n 7) 717, 745.
72 See Andreas Bucher, in Andreas Bucher (ed), Commentaire romand – Loi sur le droit

international privé Convention de Lugano (Helbing Lichtenhahn 2011) 273–274, n 43 ad Article
19 LDIP; Marchand (n 8) 210–211, n 224; Seraglini (n 10) 385, n 800.

73 Article 9(3) Rome I Regulation provides a clear-cut solution in situations in which the
sanction strives to apply extraterritorially. Under this provision, effect may only be given to
overriding mandatory provisions of the law of the state where the obligations arising out of the
contract have to be or have been performed. In other words, Article 9(3) Rome I Regulation
explicitly requires the existence of a territorial nexus between the sanctioning State and the
disputed contract. See the decision of the Court of Appeal of Paris, dated 25 February 2015,
discussed below.

74 See Compagnie Européenne des Pétroles SA v Sensor Nederland BV, Arrondissements-
rechtbank, The Hague, 17 September 1982 (1983) ILM 66 and following, (1983) Revue Critique
de Droit International de la Haye 473 and following. See also Bucher Commentaire romand –
Loi sur le droit international privé (n 72) 274, n 48 ad Article 19 LDIP. A state may be deemed
to have a legitimate interest in enacting extraterritorial legislation only if there is a reasonable
connection between this state and situations affected by this legislation. See, in this respect, n 55
above.

75 Several countries as well as the EU have adopted ‘blocking statutes’ to prevent US
extraterritorial sanctions from producing effects within their territories. For instance, in reaction
to the pipeline sanctions described above in n 38, the UK government issued an Order under the
Protection of Trading Interests Act as well as directions addressed to four UK companies (three
of which were subsidiaries of US companies) prohibiting compliance with US measures
intended to obstruct the construction of the Siberian gas pipeline (see the Protection of Trading
Interests (US Re-export Control) Order 1982 (Statutory Instrument 1982 n 885), British
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its interests are adversely affected by the sanction.76 The existence of a blocking statute
must also be weighed against a finding of legitimacy by arbitral tribunals, given that, as
noted above, arbitral tribunals ought to give effect to rules whose legitimacy has been
acknowledged by the international community, rather than assist one state in the
pursuance of an extraterritorial policy that others have opposed.

Regarding the second condition, namely that a close connection exist between the
disputed contract and the sanctioning state, pursuant to Article 9(3) Rome I Regulation,
domestic courts in EU Member States may only give effect to sanctions imposed by the
state where contractual obligations under the disputed contract have to be or have been
performed.77 Thus, in a decision rendered on 25 February 2015, the Court of Appeal of
Paris refused to take into account US (extraterritorial) sanctions against Iran in the
context of a dispute related to a contract governed by French law between a French
company and an Iranian company.78

Arbitral tribunals, which are not bound by this limitation,79 may consider the close
connection requirement satisfied, for instance, if the disputed contract (or part of it) is

Yearbook of International Law 1982 452–453). The European Community also responded to
these US measures (see, for instance, the European Communities’ Comments on the US
Regulations Concerning Trade with the USSR of 11 August 1982, Europe-Documents n 1216,
12 August 1982, reprinted in ILM 1982 891 and following). As to US extraterritorial sanctions
against Cuba, Canada (see the Order of 9 October 1992 (Foreign Exraterritorial Measures
(United States)), Statutory Orders and Regulations 92-584, Canada Gazette Part II 4048) and the
UK (see the Statutory Instrument of 14 October 1992, Order n 2449 (Protection of Trading
Interests (US Cuban Assets Control Regulations))), among others, reacted to the breadth of the
Cuban Democracy Act and issued blocking orders prohibiting US-owned or -controlled
Canadian and UK companies, respectively, from complying with this Act. In 1996, the European
Union also adopted a regulation in response to US extraterritorial and secondary sanctions laid
down in the Cuban Democracy Act, the Cuban Assets Control Regulations, the Helms-Burton
Act, and the ILSA (see Council Regulation (EC) 2271/96 of 22 November 1996 Protecting
Against the Effects of the Extra-Territorial Application of Legislation Adopted by a Third
Country, and Actions Based Thereon or Resulting Therefrom (OJ L309 of 29 November 1996,
ILM 1997 125)).

76 See Bernard Audit, Droit international privé (Economica 2010) 118, n 123.
77 This limitation – which did not exist under the Rome Convention – is unfortunate if one

considers that a sanctioning state may, for instance, have a legitimate interest in prohibiting
exports to a target state, even if the delivery of exported goods takes place outside the
sanctioning state. In Audit’s opinion, ‘le véritable critère devrait être de savoir si les intérêts
généraux de cet Etat sont ou non engagés’ (Audit, Droit international privé (n 76) 740, n 840).

78 Court of Appeal of Paris (pôle 5, ch 4), Decision 12/23757, 25 February 2015. In the
words of the Court of Appeal: ‘Considérant qu’en application de l’article 9 du Règlement “Rome
I” il ne peut être donné effet à une loi de police étrangère que s’il s’agit d’une loi de police du
lieu d’exécution du contrat et si cette loi de police rend illégale l’exécution du contrat; qu’en
l’espèce, sans avoir à se prononcer sur la qualification de loi de police des dispositions du Code
des Réglementations Fédérales, “CFR”, instituant un embargo sur les exportations à destination
de l’Iran, la Cour ne peut donner d’effet à la loi américaine, qui n’est ni une loi de police
française, ni une loi de police iranienne.’

79 An application by analogy of Article 9(3) Rome I Regulation should indeed not limit the
authority of arbitral tribunals to give effect to overriding mandatory rules enacted by states other
than those where contractual obligations have been or have to be performed. As noted earlier,
arbitral tribunals are not directly bound by provisions such as Article 7(1) Rome Convention and
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to be performed within the territory of the sanctioning state,80 if it involves prohibited
imports into and/or exports from that territory, or if one of the parties must take some
measures within that state to carry out its performance. The close connection
requirement may also be deemed to be satisfied if the disputed contract involves
prohibited transactions by nationals (or permanent residents) of the sanctioning state, or
if the prohibited transactions threaten the sanctioning state’s national security.

With respect to the third condition, namely that the benefits of a decision to give
effect to the sanction outweigh those of a decision to disregard it, the deciding court
may consider several variables. It ought to examine whether the sanctioning state
has the power to enforce the sanction through material measures and thus prevent
the performance of the contract81 and whether penalties could be imposed by the
sanctioning state against a party that would perform the contract in breach of the
sanction.82 The deciding court may also have to consider the foreseeable financial
repercussions of a decision to give effect to a sanction.83 In addition, an arbitral tribunal
must weigh the risk that an award taking into account or disregarding a sanction be set
aside or that enforcement of the award be refused.84 Finally, in its assessment of the
consequences of a decision to disregard or give effect to a sanction that has an
extraterritorial scope, the deciding court should pay heed to decisions issued and
legislation enacted to thwart the operation of the sanction or ‘neutralize’ its effects.
Indeed, the deciding court should consider blocking statutes threatening persons and
entities under the enacting state’s jurisdiction with penalties85 and prohibiting courts
from recognizing or enforcing judicial and administrative decisions giving effect to the
sanction.86 It should also examine possible clawback provisions granting persons and

Article 9(3) Rome I Regulation. Rather, they must be guided by principles inferred therefrom. It
is therefore suggested that prior to giving effect to a sanction external to the applicable law,
arbitral tribunals should simply verify the existence of a close connection between the sanction
and the disputed contract.

80 See ICC Award 1859 of 1973 (excerpts in Derains, ‘Le statut des usages du commerce
international devant les juridictions arbitrales’ (n 34) 134, and in Derains, ‘L’ordre public et le
droit applicable au fond du litige dans l’arbitrage international’ (n 34) 408, n 54), discussed
above, in which Lebanese import restrictions were taken into account in the resolution of a
dispute pertaining to a contract between a Japanese seller and a Lebanese importer, governed by
general principles and trade usages and to be performed in Lebanon (where the goods were to be
delivered).

81 Ole Lando, ‘The Conflict of Laws of Contracts – General Principles’ in Recueil des
cours, Académie de droit international de La Haye (Martinus Nijhoff 1984) 225, 405.

82 Cortese (n 71) 729.
83 In the well-known Fruehauf decision of 22 May 1965, the Court of Appeal of Paris

pointed to ‘the catastrophic results which would have been produced, on the eve of delivery date,
and which would be felt even today, if the contract had been breached’, and refused to apply a
US trade sanction against the People’s Republic of China to a sales contract between two French
companies providing for the supply of vans destined to be ultimately delivered to the People’s
Republic of China (Fruehauf Corporation v Massardy, Court d’appel, Paris, 22 May 1965, Gaz
Pal 1965 86 and following, ILM 1966 476).

84 See Azeredo da Silveira (n 9) §4.02[C][3] and 163–164, n 264. See also the chapter of
Eric De Brabandere and David Holloway in this volume.

85 See, for instance, Article 9 of Council Regulation (EC) 2271/96 of 22 November 1996.
86 See, for instance, Article 4 of Council Regulation (EC) 2271/96 of 22 November 1996.
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entities under the enacting state’s jurisdiction the right to recover damages (including
legal costs) caused by the application of the sanction or by actions based thereon or
resulting therefrom.87

3.2 Multilateral Sanctions – Sanctions Adopted under Chapter VII of the UN
Charter

The situation of UN sanctions is different.
UN Security Council mandatory resolutions on sanctions emanate from an inter-

national organization acting on behalf of all its Member States. They are adopted under
Chapter VII of the UNC,88 in pursuance of the Charter’s goals, in situations in which
the Security Council has determined the existence of a breach of the peace, an act of
aggression, or a threat to the peace (Article 39 UNC).89 UN Security Council
mandatory resolutions not only are deemed to serve a purpose that the international
community considers to be worthy of protection, but in fact form part of transnational
public policy,90 and are accordingly binding on domestic courts and arbitral tribunals.91

In other words, the latter must give effect to any relevant domestic and Community
measure implementing UN Security Council mandatory resolutions without calling into
question the legitimacy of their purpose92 (even if, in the case of a dispute brought

87 See, for instance, Article 6 of Council Regulation (EC) 2271/96 of 22 November 1996.
88 According to Article 24(1) and (2) UNC, ‘[i]n order to ensure prompt and effective action

by the United Nations, its Members confer on the Security Council primary responsibility for the
maintenance of international peace and security, and agree that in carrying out its duties under
this responsibility the Security Council acts on their behalf. In discharging these duties the
Security Council shall act in accordance with the Purposes and Principles of the United Nations.
The specific powers granted to the Security Council for the discharge of these duties are laid
down in Chapters VI, VII, VIII, and XII.’

89 Pursuant to Article 39 UNC, the Security Council ‘shall [then] make recommendations,
or decide what measures shall be taken in accordance with Articles 41 and 42, to maintain or
restore international peace and security’. As per Article 41 UNC, measures not involving the use
of armed force include ‘complete or partial interruption of economic relations’.

90 See, inter alia, Racine (n 10) 101, n 18 and 104, n 23; Nabil Ferjani and Véronique Huet,
‘L’impact de la décision onusienne d’embargo sur l’exécution des contrats internationaux’
(2010) Journal du Droit International 737, 755; Gaillard and Savage (n 10) 853, n 1522;
Landy-Osman (n 27) 609, n 28; Marchand (n 8) 68, n 42 and 104–105, n 88.

91 Marchand (n 8) 97–98, n 80, 106, n 90, and 104–105, n 88. In the same vein, domestic
‘counter-legislation’ enacted by the target state to thwart the effects of a multilateral sanction
must be disregarded. See, for instance, the 1990 Law for the Protection of Iraqi Property,
Interests, and Rights in and outside Iraq (or ‘Law no 57’ available in Yearbook of Islamic and
Middle Eastern Law 1994 519–520) enacted by Iraq to thwart the effects of UN Security
Council Resolution 661 passed after the invasion of Kuwait by Iraq (Grelon and Gudin (n 27)
661; Jean Matringe, ‘Problèmes et techniques de mise en œuvre des sanctions économiques de
l’Organisation des Nations Unies en droit interne’ in Picchio Forlati and Sicilianos (n 7) 637,
668).

92 Azeredo da Silveira (n 9) 63, n 101 and 147–148, n 240. For situations in which several
implementation measures purport to apply to the disputed contract (that is, several states claim to
have jurisdiction over the same parties and transactions), see Azeredo da Silveira (n 9) 149–150,
nn 241–242.
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before a domestic court, the forum state has not yet enacted domestic implementation
measures).

Accordingly, arbitral tribunals and domestic courts are bound, rather than just
authorized, to give effect to any domestic or Community measure which implements a
UN Security Council sanction and is relevant to the case at hand (that is, a measure in
the scope of which the disputed contract falls), even if this measure is external to the
applicable law93 and foreign to the law of the forum state (in the case of a dispute
brought before a domestic court).94 The prohibition laid down in this piece of
legislation must have on the targeted transaction the impact intended by the Security
Council. Therefore, the characterization of such a measure, as an element of fact
(datum) or as an element of law, is not as relevant in the case of multilateral sanctions
as in the case of unilateral and autonomous Community sanctions:95 measures
implementing UN Security Council mandatory resolutions ought never to be dis-
regarded on the ground that they do not serve a legitimate purpose, that they do not
present a close connection to a transaction that they prohibit or that the benefits of a
decision to disregard them outweighs those of a decision to give them effect.

Most importantly, in the unlikely event that a UN Security Council mandatory
resolution has not been transposed into Community or domestic law, either as a result
of an omission or of a political choice of the state concerned, it is satisfactory to take
into consideration the prohibition laid down in the resolution itself as a relevant datum
for the settlement of the dispute. A UN Security Council mandatory resolution – which
typically requires Member States to take all necessary measures to give effect to its
operative paragraphs notwithstanding pre-existing contracts and prior licences – itself

93 In the case of UN sanctions against Iran, for instance, one may imagine a scenario in
which the disputed contract was entered into by a French entity and an Iran entity and was
governed by Swiss law. Unless otherwise specified, Swiss sanctions (including measures of
implementation of UN Security Council mandatory resolutions) only apply territorially, that is,
they apply to individuals and corporate entities located in Switzerland and/or engaged in
commercial activities in Switzerland (Mathias-Charles Krafft, Daniel Thürer and Julie-
Antoinette Stadelhofer, ‘Switzerland’ in Vera Gowlland-Debbas (ed), National Implementation of
United Nations Sanctions – A Comparative Study (Martinus Nijhoff 2004) 523, 548). Swiss
sanctions (implementing UN Security Council mandatory resolutions) therefore likely do not
prohibit the performance of the disputed contract between the French entity and the Iranian
entity. EU and/or French sanctions (implementing UN Security Council mandatory resolutions),
on the other hand, may prohibit the transaction and may therefore have to be given effect despite
being external to the applicable law.

94 A failure to give effect to a domestic or an EU measure implementing a UN Security
Council binding resolution would fall within the category of instances in which, according to
Mistelis, ‘failure to [apply an overriding mandatory rule is] inconsistent with international public
policy, e.g. where an element of illegality or immorality is asserted’ (Mistelis, ‘Mandatory Rules
in International Arbitration’ (n 27) 299).

95 According to Bismuth, ‘si les résolutions du Conseil de sécurité ne bénéficient pas
nécessairement d’un effet direct devant les juges internes ou les arbitres, ceux-ci peuvent en tenir
compte en tant que fait juridique … (par exemple au titre de la force majeure) ou comme un
élément d’un “ordre public réellement international”’ (Régis Bismuth, ‘Odyssée dans le
conundrum des réactions décentralisées à l’illicite’ (2014) Journal du Droit International 719,
729, n 14).
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does not create rights and obligations for private operators.96 It does, however, affect
their contractual relationships, even if it has not been translated into state or
Community legislation, to the extent that individuals and corporate entities may
legitimately consider themselves bound not to overlook the content of such resolutions.
Therefore, where a resolution has not been transposed into Community or domestic
law, taking into account as data the prohibitions laid down in the resolution itself
allows the deciding court to make up for a state’s failure to meet its international
implementation obligation.97 Accordingly, in Etat irakien v SA Dumez GTM, the French
Cour de cassation stated that ‘si les résolutions du Conseil de Sécurité des Nations
Unies s’imposent aux Etats membres, elles n’ont, en France, pas d’effet direct tant que
les prescriptions qu’elles édictent n’ont pas, en droit interne, été rendues obligatoires
ou transposées’, but added that ‘à défaut, elles peuvent être prises en considération par
le juge en tant que fait juridique’.98

In sum, the datum approach appears to be satisfactory in the case of multilateral
sanctions as well as in the case of UN Security Council resolutions that have not been
translated into domestic or Community legislation.

96 UN Security Council mandatory resolutions are directed to, and binding on, states only,
and must therefore be translated into domestic or EU legislation to be effective. See Etat irakien
v SA Dumez GTM, Cour de cassation, n 02-17344, 25 April 2006, JCPG 2006 II 10179, p 2058;
Affaire pénale Barcot et Trojić, Trieste Tribunal, 24 December 1993, (1998) Journal du Droit
441, 441–442; Bradley v The Commonwealth of Australia and the Postmaster-General, High
Court of Australia, 10 September 1973 (1974) Journal du Droit International 865, 867; Burdeau
(n 1) 43, n 67; Cissé (n 7) 685, n 6 and 701, n 38; Ergeç (n 35) 130–131, nn 15–17; Grelon and
Gudin (n 27) 639; Gilbert Guillaume, ‘L’introduction et l’exécution dans les ordres juridiques
des Etats des résolutions du Conseil de sécurité des Nations unies prises sur le fondement du
chapitre VII de la Charte’ (1998) Revue internationale de droit comparé 539, 546 n 15;
Landy-Osman (n 27) 602, n 11 and 604, n 15; Marchand (n 8) 73, n 51 and 92, n 73; Matringe
(n 91) 643, 644, 646–647 and 656–657; James AR Nafziger and Edward M Wise, ‘The Status in
United States Law of Security Council Resolutions under Chapter VII of the United Nations
Charter’ (1998) American Journal of Comparative Law Supplement 421, 424 and 431; Saber
Salama, L’acte de gouvernement – Contribution à l’étude de la force majeure dans le contrat
international (Bruylant 2001) 32, n 25. A minority of authors, however, maintain that UN
Security Council mandatory resolutions are self-executing within Member States. For a detailed
discussion of the controversy regarding the direct applicability of Security Council mandatory
resolutions (including French case-law and further references to scholarly writing dealing with
this question), see Marchand (n 8) 81–89, nn 61–69.

97 See Azeredo da Silveira (n 9) §3.02[C].
98 Etat irakien v SA Dumez GTM, Cour de cassation, n 02-17344, 25 April 2006, JCPG

2006 II 10179, 2058. See also Giuseppe Cataldi, ‘L’application des décisions du Conseil de
sécurité en droit interne’ in Rafaa Ben Achour and Slim Laghmani (eds), Droit international et
droits internes, développements récents (Pedone 1998) 205, 221; Marchand (n 8) 90, n 70 and
95, n 78.
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4. THE EFFECTS OF SANCTIONS ON THE RIGHTS AND
OBLIGATIONS OF PRIVATE OPERATORS UNDER
INTERNATIONAL LAW INSTRUMENTS

Whereas Section 3 above focused on the question of whether a given economic
sanctions programme ought to be taken into account by a domestic court or an arbitral
tribunal for the resolution of a contractual dispute, the present section addresses the
substantive effects of a sanctions programme that the deciding court has resolved to
take into consideration. Section 4 indeed examines how such a sanction affects the
rights and obligations of the parties, during the sanction’s term and after it is lifted.

In this context, the terms and breadth of a sanctions programme invoked by the
defaulting party to justify its non-performance or delayed performance must be
carefully examined to identify which transactions are actually prohibited. Does the
sanction invoked by a defaulting seller only prohibit shipments from the sanctioning
state (directly and indirectly) to the target state? Does it also prohibit nationals of the
sanctioning state from making goods available to nationals of the target state, even
within the sanctioning state? Does it prohibit any action ultimately intended to allow
imports or exports, direct or indirect, from or to the target state?

If a sanction prohibits shipments from the sanctioning state (directly and indirectly)
to the target state, it may well constitute an impediment to a seller’s obligation to
deliver the goods at the port of shipment (for instance under a CIF contract99) or in the
country of destination.100 By contrast, such a sanction is no impediment to the seller’s
obligation to deliver the goods by making them available on its own premises101 (for
instance under an EXW-contract102). A sanction prohibiting persons and entities within
the sanctioning state from making goods available to nationals of the target state or
prohibiting any transaction aimed at the export of goods to the target state may, on the
other hand, constitute an impediment to a seller’s obligation to make goods available to
the buyer inside the sanctioning state. A buyer may, in turn, invoke as an impediment to
performance an import prohibition preventing it from taking delivery of the goods at
the port of destination.103 By contrast, a sanction prohibiting imports to a location other
than the one where the buyer must take delivery is no impediment to the performance

99 Under C-terms, delivery must be made on board the vessel at the port of shipment
(Incoterms 2010, CFR and CIF terms) or by handing the goods over to the carrier (Incoterms
2010, s 4A of CPT and CIP terms). Under F-terms, the delivery may also have to be made
alongside the ship (Incoterms 2010, s 4A of the FAS term) or on board (Incoterms 2010, s 4A of
the FOB term) at the port of shipment. C-term and F-term contracts are therefore often
characterized as ‘shipment contracts’.

100 Under D-term contracts, the seller’s delivery obligation is extended to the port or place of
destination (see Incoterms 2010, s 4A of DAT, DAP, and DDP terms). These contracts are
therefore often characterized as ‘arrival contracts’.

101 In this case, the buyer may, however, attempt to argue that because the sanction prohibits
the shipment of the goods to the target state, the contract’s purpose is frustrated.

102 Under the term EXW (‘Ex Works … named place’), the seller fulfils its delivery
obligation by making the goods available to the buyer at the named place of delivery in the
seller’s own country (Incoterms 2010, s A4 of the EXW term).

103 Brunner (n 44) 134.
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of its obligations, unless the contract clearly stipulates that the buyer must transport the
goods to the location which is now under prohibition.104

If the performance of a party’s obligations is indeed prohibited under a given
sanctions programme, it must be determined whether the prohibition amounts to an
exonerating impediment.

Only a few sanctions programmes address (sometimes implicitly or indirectly) this
question. Some sanctions indeed stipulate that targeted persons and entities or persons
and entities of the target state are precluded from seeking compensation for non-
performance of contracts affected by these sanctions.105 They thus make such claims
inadmissible (irrecevables)106 before both domestic courts and arbitral tribunals. Other
sanctions programmes provide that no claims filed in connection with contracts or
transactions the performance of which was affected by these sanctions shall be
satisfied.107 Under such sanctions programmes, no judicial authority – be it domestic or
arbitral – may hold liable a party that has withheld performance of its contractual
obligations.

Most sanctions programmes are, however, silent as to the rights and obligations of
the parties to contracts whose performance is prohibited. Typically, the UN Security
Council calls upon states to act in accordance with its resolutions ‘notwithstanding the
existence of any rights or obligations conferred or imposed by any international
agreement or any contract entered into or any licence or permit granted prior to the date

104 ibid.
105 See UNSC Res 687 (1991) against Iraq, para 29 (implemented by Council Regulation

(EEC) 3541/92 of 7 December 1992) and other Security Council resolutions referred to in n 10
above.

106 See Air France v Libyan Airlines, Cour d’appel du Québec, 31 March 2003, (2003) Rev
arb 1365, 1371, n 25, (2003) ASA Bulletin 630, 636; unpublished ICC Award in Case 7698 of 24
May 2006, quoted in Marchand (n 8) 118, n 102. See also Racine (n 10) 99–100, nn 13–14;
Alain Prujiner, ‘Note – Cour d’appel du Québec, 31 mars 2003: Canada: Le refus des juges
québécois d’intervenir dans un arbitrage international avant la sentence finale’ (2003) Rev arb
1385, 1389; Philippe Pinsolle, ‘Note following CA Quebec, 31 March 2003, Air France v Libyan
Arab Airlines’ (2003) ASA Bulletin 649 and following.

107 See, for example, Article 38 of Council Regulation (EU) 267/2012 of 23 March 2012
concerning restrictive measures against Iran and repealing Regulation (EU) 961/2010, and
Article 11 of Council Regulation (EU) 833/2014 of 31 July 2014 concerning restrictive measures
in view of Russia’s actions destabilising the situation in Ukraine, which provide that ‘[n]o claims
in connection with any contract or transaction the performance of which has been affected,
directly or indirectly, in whole or in part, by the measures imposed under this Regulation,
including claims for indemnity or any other claim of this type, such as a claim for compensation
or a claim under a guarantee, notably a claim for extension or payment of a bond, guarantee or
indemnity, particularly a financial guarantee or financial indemnity, of whatever form, shall be
satisfied …’ See also UNSC Res 418 (1977) imposing a mandatory arms embargo against South
Africa, which ‘call[ed] upon all States to review … all existing contractual arrangements with
and licenses granted to South Africa relating to the manufacture and maintenance of arms,
ammunition of all types and military equipment and vehicles, with a view to terminating them’
(para 3).
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of adoption of [the] resolution [in question]’.108 Accordingly, domestic rules imple-
menting UN resolutions most often prohibit the performance of such agreements and
contracts or of actions they involve, without addressing the fate of these agreements or
that of the parties’ rights and obligations. The same is true of unilateral sanctions. A
unilateral sanction is typically silent, for instance, on the question of whether a
pre-existing contract falling within its scope ‘re-lives’ after the sanction is lifted,
whether a party that withholds performance of its contractual obligations in order to
comply with the sanction is exempted from liability for non-performance, and whether
any remedy is available to the other party. As a result, relying solely on the terms of a
sanction prohibiting a party from performing its contractual obligations often does not
allow the deciding court to rule on the parties’ claims. The deciding court must turn to
the contract if it contains a clause dealing with occurrences that may prevent a party
from performing its obligations.109 In the absence of such a contractual clause, it must
look into the applicable law.

4.1 Exemption from Liability for Non-performance While the Sanction is in
Force

Under general principles of law, international law instruments and domestic laws,
primary economic sanctions (commonly simply referred to as economic sanctions) –
namely sanctions that prohibit persons and entities under the prescriptive jurisdiction of
the sanctioning state from performing certain transactions – are deemed to constitute
some form of exonerating obstacle, even if they do not make performance technically
impossible.110 This is true whether a sanction be given effect as a factual or as a legal
element. If the sanction is regarded as a factual element, as a datum, it is the situation
created by the sanction (and thereby its compelling power over private operators) that
will be deemed to constitute a factual impediment. If the sanction is given effect as a

108 This phrase appears in most resolutions of the United Nations Security Council imposing
trade sanctions. See, for instance, UNSC Res 864 (1993), para 20, UNSC Res 1127 (1997), para
10, and UNSC Res 1173 (1998), para 17 (Angola); UNSC Res 232 (1966), para 2 and UNSC
Res 253 (1968), para 7 (Rhodesia); UNSC Res 661 (1990), para 5, UNSC Res 670 (1990), para
3, and UNSC Res 687 (1991), para 25 (Iraq); UNSC Res 757 (1992), para 11 and UNSC Res
1160 (1998), para 10 (Yugoslavia); UNSC Res 748 (1992), para 7 and UNSC Res 883 (1993),
para 12 (Libya); UNSC Res 841 (1993), para 9 and UNSC Res 917 (1994), para 12 (Haiti);
UNSC Res 1132 (1997), para 11, UNSC Res 1306 (2000), para 9, UNSC Res 1298 (2000), para
9, UNSC Res 1267 (1999), para 7 and UNSC Res 918 (1994), para 15 (Sierra Leone); UNSC
Res 1333 (2000), para 17 (Afghanistan); UNSC Res 1343 (2001), para 22 (Liberia); UNSC Res
1298 (2000), para 9 (Erythrea and Ethiopia).

109 While the parties may not exclude by contract the application of an economic sanction,
they may agree on the sanction’s impact on their rights and obligations, provided that their
agreement neither is in conflict with, nor defeats the purpose of, the sanction.

110 See, inter alia, Cissé (n 7) 702, n 40; Xavier Dieux, ‘Questions relatives aux effets de la
contrainte étatique sur les contrats économiques internationaux – Un point de vue belge’ (1987)
Revue belge de droit international 184, 201; Ferjani and Huet (n 90) 758, n 28; Saber Salama,
‘Le sort des contrats conclus avec des opérateurs irakiens à la suite de la levée de l’embargo’
(2003) Revue de droit des affaires internationales/International Business Law Journal 887, 888,
n 2.
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legal norm (either as a legal prescription that is part of the applicable law or as an
overriding mandatory rule external to the applicable law), it is the prohibition laid
down in the sanction that will amount to a legal impediment.

In an International Chamber of Commerce (ICC) arbitral award rendered in 1974
regarding a dispute between a French buyer and a Romanian seller, the arbitral tribunal
stated that the annulment of export authorizations constituted an event of force majeure,
both under general principles of law and under the disputed contract.111

Several awards were also rendered in the context of disputes governed by the United
Nations Convention on Contracts for the International Sale of Goods (CISG), whose
Article 79(1) reads as follows:

A party is not liable for a failure to perform any of his obligations if he proves that the failure
was due to an impediment beyond his control and that he could not reasonably be expected to
have taken the impediment into account at the time of the conclusion of the contract or to
have avoided or overcome it, or its consequences.

In a 1996 Bulgarian Chamber of Commerce and Industry award, a prohibition on
exports imposed by the Ukrainian government was found to constitute an impediment,
under Article 79(1) CISG, to the delivery of coal by the seller.112 In a Hungarian
Chamber of Commerce and Industry award, rendered that same year, the arbitral
tribunal also held that UN sanctions in force against Yugoslavia constituted, under
Article 79(1) CISG, an impediment to the payment, by a Hungarian buyer, of the
portion of the price that was due after the sanction had come into effect.113

As to decisions issued under domestic law, in 1992 a final award was made under the
Rules of the Milan Chamber of National and International Arbitration, in which the
sole arbitrator found that a contract between an Italian main contractor and an Italian
subcontractor, governed by Italian law, was ‘affected by the impossibility to perform,
ensuing from [EU and Italian] embargo legislation’ in force against Iraq.114 One may
also refer to judgments of US courts regarding disputes involving trade restrictions.
Relying on para 2-615(a) of the Uniform Commercial Code (UCC) – which provides
that discharge can result from ‘compliance in good faith with any applicable foreign or
domestic governmental regulation or order whether or not it later proves to be invalid’
– US courts have granted discharge on grounds of ‘commercial impracticability’ in
cases of governmental prohibitions,115 as well as in cases of informal governmental

111 ICC Award in Case 2478, 1974, (1975) Journal du Droit International 925, 926.
112 Bulgarian Chamber of Commerce and Industry Award 56/1995, 24 April 1996, CISG-

online 435. Exemption was, however, denied on the ground that the prohibition was already in
force at the time of the conclusion of the contract and was therefore foreseeable.

113 Hungarian Chamber of Commerce and Industry Award, 10 December 1996, CISG-online
774.

114 Final Award in Case 1491, 20 July 1992 (1993) Yearbook of Commercial Arbitration 80,
87, n 22. The contract, under which the subcontractor had agreed to supply to the main
contractor parts of a plant to be built in Iraq, was considered to fall within the purview of the EU
and Italian sanctions against Iraq.

115 See McDonnell Douglas Corp v Islamic Republic of Iran, 591 F Supp 293 (ED Mo
1984), in which a military aircraft builder was excused from performance on the ground that a
US federal government order prohibited the transfer of all Iranian property back to Iran.
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pressure116 and informal governmental restrictions.117 Under French law, a party that
withholds performance of its obligations in order to comply with a sanctions pro-
gramme may invoke Article 1148 of the French Civil Code, which provides that
‘[d]amages are not due when, because of a force majeure or a fortuitous event, the
obligor-debtor either was prevented from giving or doing what he was obligated to give
or did what he was forbidden to do’.118

By contrast, secondary and tertiary sanctions – that is, measures used by some states
to increase the efficiency of their primary sanctions programmes through the exertion
of pressure (for instance, by way of threats of penalties or of trade restrictions) on
foreign persons and entities which are not under the jurisdiction of the sanctioning
state, to induce them to sever their ties with target states119 – are not exonerating
impediments to performance. These measures do not amount to legal impediments to
performance given the absence of prescriptive jurisdiction of the sanctioning state,
which can only threaten with penalties persons and entities that would maintain

116 See Eastern Air Lines, Inc v McDonnell Douglas Corp, 532 F2d 957 (5th Cir 1976), in
which the US government’s informal military priorities policy was found to excuse the delayed
performance of an aircraft seller.

117 See Harriscom Svenska, AB v Harris Corp, 3 F3d 576 (2nd Cir 1993), in which a seller
was excused on the ground that uncontradicted evidence showed that the government would not
have authorized the seller to continue to sell products to Iran, and that the government had the
power to compel compliance.

118 Translation available at <http://www.legifrance.gouv.fr/Traductions/en-English/Legi
france-translations>. The original text reads: ‘Il n’y a lieu à aucun dommages et intérêts lorsque,
par suite d’une force majeure ou d’un cas fortuit, le débiteur a été empêché de donner ou de faire
ce à quoi il était obligé, ou a fait ce qui lui était interdit.’

119 ‘Secondary sanctions’ are directed against persons and entities located outside the
sanctioning and the target states but which have ties with the target state. ‘Tertiary sanctions’ are
directed against persons and entities located outside the sanctioning and the target states and
which have ties with persons or entities, also located outside the target state, which themselves
have ties with the latter state. The first serious case of secondary sanctions was associated with
the Arab-Israeli conflict, during which the Arab League imposed secondary sanctions on foreign
firms which maintained commercial ties with Israel (see Mahmood Bagheri, International
Contracts and National Economic Regulation – Dispute Resolution through International
Commercial Arbitration (Kluwer Law International 2000) 85). The ‘boycott of Israel’ organized
by the Arab League required foreign firms dealing with Arab countries to refrain from using a
subcontractor, supplier, bank, shipper or insurer that had been blacklisted as a result of
commerce with Israel, and to terminate existing contracts with any such subcontractor, supplier,
bank, shipper or insurer. As part of its sanctions programmes against Cuba, Iran and Libya, the
United States threatened to impose penalties on foreign firms which would not refrain from
doing business with these countries (see the Helms-Burton Act signed by President Clinton on
12 February 1996 following the downing of two private US planes by the Cuban government
(Pub L No 104-114, 110 Stat 785 (1996) codified at 22 USC paras 6021–6091), and the ILSA
signed by President Clinton on 5 August 1996 to ‘help deter Iran and Libya from supporting
international terrorism or acquiring weapons of mass destruction’ (Pub L No 104-172, 110 Stat
1541 (1996)); the ILSA was replaced by the ISA (50 USC para 1701 note) in 2006 and
reinforced by the Comprehensive Iran Sanctions, Accountability, and Divestment Act (CISADA
Pub L 111-195) in 2010 as well as by the Iran Freedom and Counter Proliferation Act (IFCA 22
USC Ch 95) in 2013).

Economic sanctions and contractual disputes 359



commercial and/or financial ties with the targets of a primary sanctions programme.120

Furthermore, secondary and tertiary sanctions will in principle not justify an exemption
from liability on grounds of factual impediment to performance, given that such
sanctions will usually not be considered insurmountable.121

In the case of primary economic sanctions which, as mentioned above, may amount
to impediments to performance, exemption from liability for non-performance is
subject to a number of conditions.

Under international law instruments and uniform projects such as the CISG and the
2010 Unidroit Principles of International Commercial Contracts (PICC), a compilation
‘set[ting] forth general rules for international commercial contracts’,122 a party pre-
vented by an impediment from performing its obligations may be granted exemption
from liability for damages and its duty to perform in kind may be considered
unenforceable, provided that the impediment was beyond the defaulting party’s control
and this party could neither reasonably be expected to have taken the impediment into
account at the time of the conclusion of the contract nor reasonably be expected to
avoid or overcome the impediment.123 Article 79(1) CISG indeed provides that:

[a] party is not liable for a failure to perform any of his obligations if he proves that the
failure was due to an impediment beyond his control and that he could not reasonably be
expected to have taken the impediment into account at the time of the conclusion of the
contract or to have avoided or overcome it, or its consequences.

120 See Bruno Leurent, ‘Les implications des législations de sanction et de blocage sur les
relations juridiques privées internationales’ in Gherari and Szurek (n 1) 277, 283. From a
prescriptive jurisdiction standpoint, secondary and tertiary sanctions differ from extraterritorial
sanctions (defined above), under which the sanctioning state prohibits individuals and entities
that are purportedly under its prescriptive jurisdiction from carrying out business with certain
targets. This being said, one must acknowledge that secondary and tertiary sanctions are used as
a tool to coerce foreign persons and entities into severing their commercial and/or financial ties
with the target state and thus into complying with the terms of a sanctions programme, just like
persons and entities that are under the jurisdiction of the sanctioning state, which explains why
secondary and tertiary sanctions are often discussed by authors in the context of extraterritorial
sanctions.

121 See Leurent (n 120) 283.
122 See the Preamble to the PICC.
123 These conditions are mirrored in the first paragraph of the 2003 ICC Model Clause on

Force Majeure, and often in standard contractual clauses. The first paragraph of the 2003 ICC
Model Clause on Force Majeure reads as follows: ‘Unless otherwise agreed in the contract
between the parties expressly or impliedly, where a party to a contract fails to perform one or
more of its contractual duties, the consequences set out in paragraphs 4 to 9 of this Clause will
follow if and to the extent that that party proves: (a) that its failure to perform was caused by an
impediment beyond its reasonable control; and (b) that it could not reasonably have been
expected to have taken the occurrence of the impediment into account at the time of the
conclusion of the contract; and (c) that it could not reasonably have avoided or overcome the
effects of the impediment.’
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Article 79(5) CISG further specifies that ‘[n]othing in this article prevents either party
from exercising any right other than to claim damages under this Convention’.124

Article 7.1.7(1) PICC, in turn, provides that:

[n]on-performance by a party is excused if that party proves that the non-performance was
due to an impediment beyond its control and that it could not reasonably be expected to have
taken the impediment into account at the time of the conclusion of the contract or to have
avoided or overcome it or its consequences.

Article 7.1.7(5) PICC then clearly adds that ‘[n]othing in this article prevents a party
from exercising a right to terminate the contract or to withhold performance or request
interest on money due’.

With respect to the condition that the impediment be beyond the defaulting party’s
sphere of control, state interventions in general (such as the imposition of quotas,
import and export restrictions, blockades, boycotts, exchange controls and closing of
traffic routes) are in principle deemed to lie beyond the control of private operators, in
the same way as wars, civil strife, riots, terrorist acts, industrial disasters and man-made
catastrophes (such as prolonged breakdowns of transport or electricity), natural
catastrophes or disasters (such as earthquakes, storms, fire, floods and epidemics), and
tortious acts of third parties (such as robberies, explosions and the destruction of
machines).125

Prohibitions on transfer of funds and import and export prohibitions, in particular,
constitute impediments beyond the control of private parties.126 Such was the arbitral
tribunal’s finding in a 1985 Final Award on Force Majeure in a case opposing National
Oil Company to Libyan Sun Oil Company. The tribunal held that US government
orders issued in 1981 and 1982 declaring that US passports were no longer valid for
travel to Libya, banning imports of Libyan oil into the US and subjecting exports of
goods and technical information to the delivery of licences ‘were acts of Government

124 On the suspension of the obligation to perform in kind under Article 79 CISG, see
Azeredo da Silveira (n 9) §8.02.

125 See the illustrative lists of impediments typically beyond the control of the parties, laid
down in Brunner (n 44) 206–207; Dionysos P Flambouras, ‘The Doctrines of Impossibility of
Performance and Clausula Rebus Sic Stantibus in the 1980 Convention on Contracts for the
International Sale of Goods and the Principles of European Contract Law: A Comparative
Analysis’ (2001) Pace International Law Review 261, 267 available at <http://www.cisg.
law.pace.edu/cisg/biblio/flambouras1.html>; Pascal Pichonnaz, Impossibilité et exorbitance –
Etude analytique des obstacles à l’exécution des obligations en droit suisse (art. 119 CO et 79
CVIM) (Press Universitaire de Fribourg 1997) 392, n 1693.

126 See, inter alia, Brunner (n 44) 207 and 264; Flambouras (n 125) 267; Pichonnaz (n 125)
392, n 1693. An economic sanction may be considered an impediment within the obligor’s
control if the latter is a governmental or administrative entity or a state instrumentality (company
owned or run by the sanctioning state). On this question, see Marchand (n 8) 292–298, nn
349–355. See also Cissé (n 7) 704, n 43; Dieux (n 110) 203 and following; Landy-Osman (n 27)
621–622, nn 63–65 and references cited therein; Ingeborg Schwenzer, in Ingeborg Schwenzer
(ed), Schlechtriem & Schwenzer: Commentary on the UN Convention on the International Sale
of Goods (CISG) (3rd edn, OUP 2010) 1071, n 17 ad Article 79 and references cited therein.
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and thus clearly beyond the control of the Parties’.127 Similarly, in a dispute opposing a
US seller of chicken leg quarters to a Romanian buyer governed by the CISG, the
ruling arbitrator held that ‘[t]he Romanian government’s decision to stop all chicken
imports on virtually no notice to the industry was certainly beyond Seller’s control’.128

Thus, an economic sanction prohibiting the sale or purchase of goods or services to or
from a given target may constitute an impediment beyond the seller’s or the buyer’s
control to deliver the goods or to accept delivery and/or pay for the goods, respectively.

The situation is different if a party to the disputed contract withholds performance
not on the ground that it is itself prohibited by an economic sanction, but because of its
supplier’s default resulting from a sanction prohibiting the supplier from performing its
obligations. Such a situation may arise, for instance, if the seller’s supplier is prohibited
from exporting goods to the seller or if the buyer’s financial institution is ordered to
freeze the buyer’s assets or is prohibited from making funds available to the buyer or
from transferring funds upon this party’s order or to the seller’s benefit. Regarding such
situations, the following must be noted.

As a general rule, the seller bears the ‘acquisition risk’ (or ‘procurement risk’).129

The acquisition of the goods is considered within its sphere of risks and responsibil-
ities. Accordingly, if it has sold goods that are only generically defined in the
contract,130 it cannot invoke its supplier’s non-performance as a ground for exemp-
tion,131 even if the supplier’s non-performance results from a sanction. The seller must
acquire the goods from another available source, even a more expensive one,132 and
may only be excused for the unavoidable delay that this may cause. Similarly, the buyer
is deemed to guarantee its financial capacity.133 It is therefore liable for the price even

127 National Oil Company v Libyan Sun Oil Company, Case 4462, Final Award on Force
Majeure, 31 May 1985, (1991) Yearbook of Commercial Arbitration 54, 61, n 18.

128 Macromex Srl v Globex International Inc, American Arbitration Association Interim
Award of 23 October 2007, CISG-online 1645.

129 See Brunner (n 44) 171; Yesim M Atamer, in Stefan Kröll, Loukas A Mistelis and Maria
del Pilar Perales Viscasillas (eds), UN Convention on Contracts for the International Sale of
Goods (CISG) (CH Beck/Hart/Nomos 2011) 1063, n 22 ad Article 79; Schwenzer (n 126) 1079,
n 37 ad Article 79; Ingeborg Schwenzer, Pascal Hachem and Christopher Kee, Global Sales and
Contract Law (OUP 2012) 661, n 45.51. The failure of a supplier is always within the range of
foreseeable occurrences, and if the seller can reasonably be expected to overcome the supplier’s
failure to deliver the goods, the latter’s non-performance must be considered to be within the
seller’s sphere of risks and responsibilities.

130 The parties’ agreement determines the goods’ ‘degree of genericity’.
131 Nor can a seller claim exemption if its supplier’s default resulted from the seller’s failure

to apply for the necessary import or export authorizations.
132 See Brunner (n 44) 322; Schwenzer (n 126) 1074, n 26 ad Article 79.
133 The ability to perform financial obligations is a prerequisite to all sales contracts and

therefore falls within the buyer’s sphere of risk and responsibility. See Brunner (n 44) 167–170;
Joseph Lookofsky, Understanding the CISG – A Compact Guide to the 1980 United Nations
Convention on Contracts for the International Sale of Goods (3rd edn, Wolters Kluwer 2008)
140, n 6.19 and 154, n 6.32; Ulrich Magnus, ‘Force Majeure and the CISG’ in Petar Šarčević
and Paul Voken (eds), The International Sale of Goods Revisited (Kluwer Law International
2001) 1, 16; Joseph M Perillo, ‘Force Majeure and Hardship under the UNIDROIT Principles of
International Commercial Contracts’ in Contratación internacional – Comentarios a los Prin-
cipios sobre los Contratos Commerciales Internacionales del Unidroit (Universidad Nacional
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if it is denied access to the sum due by a newly imposed sanctions programme (or any
impediment beyond its control) and must therefore seek funds elsewhere.

The impediment can only be deemed beyond the seller’s or the buyer’s sphere of
risks and responsibilities if it is insurmountable.134 This is the case, for instance, if the
contract provides expressly or implicitly that the seller must deliver goods from the
very supplier that is now affected by the sanction, if the seller promised to deliver
the goods ‘provided that’ he receive the necessary deliveries from his supplier (in
which case the seller’s obligation is in fact conditional), if the sanction has led to the
goods’ unavailability on the international market135 or if, although the goods are still
available on the international market, their price has risen so steeply as a result of the
sanction that the acquisition of substitute goods may not reasonably be expected from
the seller.136 In turn, the buyer may be deemed to be facing an impediment beyond its
control if, for instance, all of its assets have been frozen pursuant to a UN mandatory
resolution.137

As noted above, the second condition for an exemption from liability for non-
performance is that the defaulting party could not reasonably be expected to have taken
the impediment into account at the time of the conclusion of the contract. Whether this
condition is satisfied must be determined on a case-by-case basis138 considering, in
particular, the relevant trade area or industry. One may indeed more easily expect a
company involved in the nuclear or military sector, rather than a manufacturer of
agricultural equipment or educational material, to have taken into account the risk of

Autónoma de México/Universidad Panamericana 1998) 111, 121–122; Jan Kleinheisterkamp, in
Stefan Vogenauer and Jan Kleinheisterkamp (eds), Commentary on the UNIDROIT Principles of
International Commercial Contracts (PICC) (OUP 2009) 773, n 18 ad Article 7.1.7.

134 See Fritz Enderlein and Dietrich Maskow, International Sales Law: United Nations
Convention on Contracts for the International Sale of Goods (Oceana 1992) 327, n 7.3 ad
Article 79 CISG; Peter Schlechtriem, Uniform Sales Law – The UN-Convention on Contracts for
the International Sale of Goods (Manz 1986) 104.

135 ‘For example, if a specific type of oil was only produced in Iraq and was not obtainable
due to the international embargo, a seller would not bear the risk of procurement’ (Flambouras
(n 125) 268, footnote 20).

136 See Brunner (n 44) 432–433; Schwenzer, Hachem and Kee (n 129) 661, n 45.51.
137 In the case of an asset freeze, however, it may be difficult for the buyer to establish that

the impediment was reasonably unforeseeable, considering that a freeze of assets is a measure
often imposed directly in reaction to the actions and conduct of the individual or entity targeted
by the measure. Whether a buyer will be exempted from liability for failure to make a payment
following an asset freeze will therefore depend on the circumstances surrounding the imposition
of the measure, considering that ‘an act of public authority making performance impossible is
not beyond the obligor’s control if its issuance was caused by the obligor’s conduct’ (Brunner
(n 44) 168).

138 In an arbitral award regarding a dispute opposing a US seller of chicken leg quarters to a
Romanian buyer, the sole arbitrator held that ‘[t]he Romanian government’s decision to stop all
chicken imports on virtually no notice to the industry … would not have been reasonably
contemplated as a risk assigned to the Seller at the conclusion of the contract, as no prior ban
experienced by either party was taken as precipitously’ (Macromex Srl v Globex International
Inc, American Arbitration Association Interim Award of 23 October 2007, CISG-online 1645).
Regarding the question of the foreseeability of sanctions by state instrumentalities, see
Marchand (n 8) 282, n 331.
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future sanctions.139 In all instances in which, at the time of the conclusion of the
contract, the United Nations Security Council had already passed a resolution for the
imposition of sanctions, the impediment must be deemed to have been reasonably
foreseeable even if domestic (and EU) implementation measures were adopted only
after the conclusion of the contract.140 Similarly, an impediment resulting from the
imposition of economic sanctions must be considered to have been reasonably
foreseeable if, by the time of the conclusion of the contract, the target state had been
threatened with sanctions or the UN Security Council had on its agenda to address a
situation in reaction to which sanctions could be imposed.

The third condition mentioned above, namely that the impediment be reasonably
unavoidable and insurmountable, implies that it must have become impossible for the
defaulting party to lawfully perform the transaction.141 Exemption must be denied if the

139 In this respect, it is interesting to note that in a 1985 decision, the Swiss Federal Tribunal
refused to discharge a Swiss company (T. AG) under Article 119 SCO following this company’s
failure to build and deliver a nuclear installation (‘Mini 8067’) to Pakistan. The Federal Council
had prohibited the export of another installation (‘Makro 8062’), not the export of Mini 8067,
and it was therefore not established that performance of the contract regarding Mini 8067 had
become impossible. Furthermore, the Federal Tribunal held that even if the export of Mini 8067
had been prohibited, discharge would have been denied given that export prohibitions in the
nuclear sector are foreseeable. The Tribunal explained: ‘Le débiteur répond de l’impossibilité
juridique si, lorsqu’il a promis la prestation, il savait – ou devait savoir en faisant preuve de la
diligence nécessaire – que les circonstances pourraient l’empêcher de s’exécuter. … L’art. 8 al.
2 [Loi fédérale sur l’utilisation pacifique de l’énergie atomique] dispose ce qui suit: Le Conseil
fédéral et les organes désignés par lui sont autorisés, dans l’exercice de leur surveillance, à
ordonner en tout temps les mesures qui s’imposent pour assurer la protection des personnes, des
biens d’autrui et de droits importants, pour sauvegarder la sûreté extérieure de la Suisse et
garantir le respect de ses engagements internationaux; ils sont également compétents pour veiller
à l’exécution de ces mesures. … [P]our l’entrepreneur, il était prévisible que de telles
interventions étaient possibles. La disposition précitée porte expressément que les autorités
peuvent ordonner “en tout temps” les mesures qui s’imposent. Un contractant engagé dans la
technologie nucléaire doit toujours s’attendre à d’éventuelles mesures destinées à permettre au
Conseil fédéral de faire face aux développements parfois imprévus de la politique internationale
en matière d’énergie. T. AG est incontestablement spécialisée dans le secteur de la technique
nucléaire. Elle était au courant de la législation fédérale en la matière et des mesures
d’application que les autorités fédérales pourraient prendre. Elle pouvait en tenir compte en
négociant le contrat et stipuler des réserves ad hoc pour le cas où la livraison n’aurait pas lieu.
En l’espèce, elle n’a rien fait de tout cela; elle répond donc de l’inexécution consécutive à une
interdiction d’exporter’ (Bank K und T AG v M Co., 3 September 1985, Swiss Federal Tribunal,
111 II 352, c 2a, JdT 1986 I 73, 74–75).

140 Some may even contend that in cases in which a UN Security Council mandatory
resolution for the imposition of sanctions is adopted before the conclusion of the contract, the
impediment already exists at that time. Considering that such resolutions are directed to states
and do not create rights or obligations for private operators, this view is not compelling: private
operators face an impediment from the moment the said resolution has been transposed into
domestic or Community legislation. In any event, in neither case should the defaulting party be
granted exemption, given that in both cases the impediment is reasonably foreseeable at the time
of the conclusion of the contract.

141 See Matray (n 44) 94, who refers to ICC Award no 1782, 1973, (1975) Journal du Droit
International 923 and following. The dispute pertained to a contract between a German company
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defaulting party could have performed its obligations without breaching or evading the
sanction,142 be it at greater cost and with more extensive efforts than anticipated at the
time of the conclusion of the contract.143

If, for instance, a sanction grants a period of time for the performance of pre-existing
contracts (before the sanction comes into effect), the defaulting party will not be
granted exemption if it could have performed its obligations during that time-period.144

Exemption will also be denied if the defaulting party could have avoided the
consequences of a sanction by delivering the goods at a location other than the agreed
one (without, of course, defeating the sanction’s purpose) but failed to do so, or if the
goods could have been channelled through a different route from the one envisaged in

and a Yugoslavian company, under which the former had agreed to deliver trucks and ensure
their maintenance on three construction sites located in an Arab country. The German company
failed to carry out the maintenance part of the deal and invoked force majeure, alleging that its
representatives, of Israeli origin, could not obtain the necessary visas to enter the said country.
The arbitrators ruled that this did not make performance impossible as the German company
could have made other arrangements so as to carry out its obligation. See also National Oil
Company v Libyan Sun Oil Company (n 127) 54 and following. In this award (discussed above
and below), one of the issues examined by the Tribunal was whether the US government’s 1981
order declaring that US passports were no longer valid for travel to Libya constituted, under the
force majeure excuse, a ground for the suspension of Sun Oil’s performance under an
Exploration and Production Sharing Agreement (EPSA) entered into with NOC. The Tribunal
interpreted the contractual clause on force majeure (Article 22 EPSA) in light of Article 360 of
the Libyan Civil Code (the applicable law) to conclude that ‘under the meaning of Art. 22,
non-performance by a party or delay in performing contractual obligations is excused when an
unforeseen circumstance beyond the control of the parties occurs, which circumstance consti-
tutes an obstacle such that an obligor, normally diligent, having the same obligations and placed
in the same situation, could not have overcome it’ (National Oil Company v Libyan Sun Oil
Company 60–61, n 16). The Tribunal held that the above-mentioned 1981 US Government order
did not constitute one such circumstance, given inter alia the following: it could not be inferred
from the EPSA that the only commonly envisaged mode of performing the EPSA by Sun Oil
was one involving the use of Sun Oil personnel with US passports (National Oil Company v
Libyan Sun Oil Company 63, n 28), and Sun Oil had failed to provide evidence that it was
impossible for it to hire non-US personnel (National Oil Company v Libyan Sun Oil Company
63, n 26).

142 See ICC Award 5864, 1989 (1997) Journal du Droit International 1073 and following.
Under the disputed contract, a US company was acting as a consultant for a Libyan company. In
1986, the US President prohibited US nationals from carrying out activities in Libya. The US
company was, however, authorized to pursue its activities provided that they be completed
within a few months. The Tribunal granted the US company exemption on grounds of force
majeure, holding that beyond the allocated time-frame, the US company could not have been
expected to overcome the prohibition by hiring another company or by delegating its work to a
foreign daughter company, as this would have contravened the US prohibition and the terms of
the authorization.

143 See Brunner (n 44) 322; Pichonnaz (n 125) 402, n 1742; Ingeborg Schwenzer and
Christiana Fountoulakis, International Sales Law (Routledge-Cavendish 2007) 567.

144 If performance was due before the prohibition became effective, the defaulting party
cannot be granted exemption given that, in this case, it simply faced no impediment to
performance.
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the contract so as to avoid a prohibited transit through a certain state,145 even if this
were to entail additional costs.146 This being said, a defaulting party cannot reasonably
have been expected to channel the goods through an alternative route if the itinerary
specified in the contract was critical,147 in particular if the goods would have perished
or if they would not have reached their destination by a compulsory date had they been
shipped via an alternative route.148

If the seller must deliver the goods by placing them at a given location for shipment
and a subsequent export prohibition prevents shipment from that location, exemption
may be denied if the impediment could reasonably have been overcome. For instance,
if goods are sold under a ‘CIF’ term which specifies the place of shipment where
the goods must be delivered, ‘[a]ccording to the seller’s procurement obligation and the
duty to overcome the impediment, it may then be obliged to acquire and tender the
goods already afloat’.149 However, the seller may not reasonably be expected to acquire
and tender goods already afloat if this would require unreasonable additional expenses,
which may be the case if the said export prohibition has led to a shortage of the kind of
goods to be delivered and thereby caused a steep rise in their price.150

145 In Macromex Srl v Globex International Inc (discussed above), the arbitrator found that
by shipping the goods to an alternative port proposed by the buyer, the seller could reasonably
have avoided a ban imposed by the Romanian government on all chicken imports not certified as
of 7 June 2006. Thus, even though the ban imposed by the Romanian government was
considered an impediment beyond the seller’s control and one that the latter could not
reasonably be expected to have foreseen at the time of the conclusion of the contract, the
unavoidability condition was not satisfied and the seller was denied exemption under Article 79
CISG (American Arbitration Association Interim Award of 23 October 2007, CISG-online 1645;
this interim award was fully integrated in a Final Award dated 12 December 2007 (CISG-online
1647), confirmed by the US Federal District Court of the Southern District of New York on 16
April 2008 (CISG-online 1653), and subsequently by the US Court of Appeals, 2nd Cir, on 26
May 2009 (CISG-online 1837)).

146 In past cases in which as a result of the closing of traffic routes a different itinerary had
to be selected, the impediment was often considered reasonably surmountable despite the
additional costs that this would entail. In cases decided under American and English law, carriers
(in charter contracts) and sellers (in sales contracts) who were to bear cost and freight were
therefore often denied discharge. One may refer to the cases related to the closing of the Suez
Canal following hostilities in the Middle East in 1956 and 1967. No discharge was granted
despite the fact that ocean carriers and sellers were compelled to take a longer route around the
Cape of Good Hope and consequently bear costs that largely exceeded the agreed price. See, for
instance, American Trading & Production Corp v Shell International Marine Ltd, 453 F2d 939
(2nd Cir 1972); Transatlantic Financing Corp v United States, 363 F2d 312 (DC Cir 1966).

147 As noted by Brunner, ‘[t]he fact that both parties contemplate a particular method of
performance does not in and of itself mean that the method should be exclusive’ (Brunner (n 44)
325; emphasis omitted). Whether a method of performance expressly or implicitly agreed upon
by the parties is exclusive (or of fundamental importance) must be determined, based on both the
terms of the contract and the circumstances.

148 See Brunner (n 44) 327.
149 ibid 135.
150 See cases – decided according to English law – concerning sales contracts affected by US

trade sanctions imposed in June 1973, prohibiting exports of soybean meal (Continental Grain
Export Corp. v STM Grain Ltd [1979] 2 Lloyd’s Rep. 460, 473; André & SA v Tradax Export SA
[1983] 1 Lloyd’s Rep. 254, 258). Buyers had contracted to resell and ‘string contracts’ were thus
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Furthermore, if a trade sanction prohibits a seller, for instance, from using a specific
carrier for the transportation of the goods to the buyer, the seller may be expected to
overcome the impediment by using an alternative means of transportation to carry out
its delivery obligation.151

Finally, the obligor may be expected to tender a ‘commercially reasonable substitute’
(that is, a substitute that departs only from ‘non-exclusive’ or ‘non-essential’ specifica-
tions laid down in the contract152 and one that can ‘satisfy the purpose of the contract
just as well’153) in order to overcome the consequences of a sanction prohibiting, for
instance, exports of goods originating in or manufactured through technology devel-
oped in the sanctioning state, or containing materials, parts or components originating
in that state.154

In this respect, the above-mentioned 1985 Final Award on Force Majeure rendered in
a case opposing National Oil Company (NOC) to Libyan Sun Oil Company (Sun
Oil)155 is relevant. In 1980, the parties had entered into an Exploration and Production
Sharing Agreement (EPSA), whereby Sun Oil was to undertake, finance and carry out
an oil exploration programme in Libya. In March 1982, however, the Reagan
administration banned imports of Libyan oil into the US and subjected exports of goods
and technical data to the delivery of licences. On 21 April 1982, Sun Oil informed
NOC that pursuant to this new regulation, it had to obtain an export licence in order to
continue its operations in Libya and that this constituted an event of force majeure until
it obtained such licence. On 23 June 1982, Sun Oil advised NOC that the licence had
been denied and that it continued to invoke the force majeure excuse. The tribunal
interpreted the contractual clause on force majeure (Article 22 EPSA) in light of Article
360 of the Libyan Civil Code (the applicable law) to conclude that:

under the meaning of Art. 22, non-performance by a party or delay in performing contractual
obligations is excused when an unforeseen circumstance beyond the control of the parties
occurs, which circumstance constitutes an obstacle such that an obligor, normally diligent,
having the same obligations and placed in the same situation, could not have overcome it.156

formed. As a result of the sanctions, the sellers could not ship soybean meal. Furthermore, they
could not be expected to buy afloat soybean meal which had been shipped before the sanctions
had come into force, given the sharp increase in the soybean meal market price caused by the
sanctions. In conclusion, because the sellers could not reasonably be expected to obtain goods
satisfying the contractual requirements, they were able to successfully rely on contractual force
majeure clauses.

151 Schwenzer (n 126) 1069, n 14 ad Article 79.
152 Whether a specification is non-essential or non-exclusive is to be determined ‘by way of

contract interpretation in the light of all relevant circumstances’ (Brunner (n 44) 324).
153 Hans Stoll, in Peter Schlechtriem (ed), Commentary on the UN Convention on the

International Sale of Goods (CISG) (2nd edn, Clarendon Press 1998) 612, n 24 ad Article 79.
See Brunner (n 44) 323 and 367.

154 Van Houtte, ‘The Impact of Trade Prohibitions on Transnational Contracts’ (n 55) 146;
Van Houtte, ‘Les effets des sanctions économiques sur les contrats transnationaux’ (n 20)
203–204, n 17; Matray (n 44) 95.

155 National Oil Company v Libyan Sun Oil Company (n 127).
156 ibid 60–61, n 16.
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The tribunal found that it was not an essential condition under the EPSA that Sun Oil
use its own technological resources to perform the contract, and that Sun Oil did have
the possibility to fulfil its undertakings by resorting to resources other than its own
(other parties engaged in similar exploration operations had been able to overcome the
supervening obstacle). The tribunal concluded that the 1982 US Export Regulations did
not constitute, for Sun Oil, an event of force majeure excusing the discontinuance of
exploration.157

If all of the conditions enunciated above are met, the universally recognized principle
of sanctity of contracts or pacta sunt servanda158 – according to which a contract validly
entered into is binding upon the parties and must be observed – may be circumvented and
the defaulting party may be exempted from liability for non-performance.

4.2 Adaptation of the Contract in Situations of Hardship Once the Sanction Has
Been Lifted

International law instruments and uniform projects such as the CISG and the PICC
suggest that the existence of the contract is not affected by the occurrence of an
impediment justifying an exemption from liability for non-performance. In accordance
with the principle of favor contractus, Article 79(3) CISG provides that ‘[t]he
exemption provided by this article has effect for the period during which the
impediment exists’. Thus, in principle, performance must be resumed by the defaulting
party, and its contractual partner must accept performance and carry out its own
counter-performance when the consequences of the impediment no longer prevent
performance.159 Article 7.1.7(2) PICC seems to offer greater flexibility, as it stipulates
that ‘[w]hen the impediment is only temporary, the excuse shall have effect for such
period as is reasonable having regard to the effect of the impediment on the
performance of the contract’.

Like wars and strikes, economic sanctions are, by nature, temporary measures. Some
sanctions are imposed for a predetermined period of time (with possible extensions),
as in the case of UN sanctions against Eritrea and Ethiopia,160 Sierra Leone,161

157 See also the observations above on this case.
158 As stated by the sole arbitrator in Sapphire International Petroleums Ltd v National

Iranian Oil Company (15 March 1963), ‘it is a fundamental principle of law, which is constantly
being proclaimed by international courts, that contractual undertakings must be respected. The
rule pacta sunt servanda is the basis of every contractual relationship’ (ILR 1967 136, 181).

159 See Brunner (n 44) 247 and 363; Vincent Heuzé, La vente internationale de marchan-
dises – Droit uniforme (LGDJ 2000) 430, nn 475 and 476; Niklas Lindström, ‘Changed
Circumstances and Hardship in the International Sale of Goods’ (2006) Nordic Journal of
Commercial Law, n IV.2.2; Lookofsky (n 133) 143, n 6.19 and 155, n 6.32; Magnus (n 133) 21;
Schwenzer (n 126) 1080, n 41 ad Article 79. See also the chapter by Kristen E. Boon in this
volume.

160 UNSC Res 1298 (2000), para 16: sanctions were established for a 12-month period, at
the end of which the Security Council decided not to extend the sanctions, which therefore
expired.

161 UNSC Res 1306 (2000), para 6: diamond sanctions were imposed for an initial period of
18 months.
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Afghanistan/the Taliban,162 Liberia,163 the Democratic Republic of the Congo164 and
Ivory Coast.165 Even in the more frequent case in which sanctions are imposed for an
unspecified period of time,166 they are not intended to remain permanently in effect, but
rather to be lifted once they have successfully achieved their purpose, most often of a
coercive nature.167

When performance of a contractual obligation is prevented by an economic sanction,
the impediment is thus known from the outset to be temporary. It is only if timely
performance is of the essence and if the sanction prevents performance from taking
place on the agreed date168 that a sanction may arguably be deemed a definitive
impediment and the defaulting party may accordingly be considered to be permanently
exempted from liability.169

If timely performance is not of the essence, the temporary nature of economic
sanctions cannot be overlooked, which is why it is often said that performance must be
resumed once the sanction or ban is lifted.170 Accordingly, in the 1996 Hungarian
Chamber of Commerce and Industry award referred to above, the arbitral tribunal held
that United Nations sanctions against Yugoslavia constituted a temporary impediment
under Article 79 CISG to the payment, by the Hungarian buyer, of the portion of the

162 UNSC Res 1333 (2000), para 23: measures against the Taliban, decided in December
2000, were imposed for an initial period of 12 months.

163 UNSC Res 1343 (2001), paras 9 and 10: arms sanctions were established for an initial
period of 14 months, while diamond and travel sanctions were established for an initial period of
12 months. UNSC Res 1478 (2003), para 17: timber sanctions were established for an initial
period of 10 months. UNSC Res 1521 (2003), para 18: arms, travel, diamond and timber
sanctions were established for an initial period of 12 months.

164 UNSC Res 1493 (2003), para 20: arms sanctions were established for an initial period of
12 months.

165 UNSC Res 1572 (2004), paras 7, 9 and 11: arms sanctions were established for an initial
period of 13 months, while travel and financial sanctions were imposed for an initial period of
12 months.

166 The UN Charter does not provide for an automatic expiration of sanctions after a given
period of time or after the occurrence of a given event.

167 See Alexander Kern, Economic Sanctions – Law and Public Policy (Palgrave Macmillan
2009); Geisinger, Bärtsch, Raneda and Ebere (n 8) 419–420; Grelon and Gudin (n 27) 655.

168 To determine whether timely performance by one party is of the essence to the other, the
terms of the contract must be considered as well as the nature and purpose of the contract, the
branch of activity the latter party is involved in, and possible contractual commitments towards
third parties.

169 In this case, it is not commercially sound to compel the defaulting party to remain ready
to resume performance at whatever time the sanction is lifted, since its contractual party has lost
interest in that performance.

170 See Atamer (n 129) 1092, n 87 ad Article 79; Brunner (n 44) 246–247; Magnus (n 133)
21; Pichonnaz (n 125) 389, n 1680; Peter Schlechtriem and Petra Butler, UN Law on
International Sales – The UN Convention on the International Sale of Goods (Springer 2009)
201, footnote 547 and 207–208, n 295; Peter Schlechtriem and Claude Witz, Convention de
Vienne sur les contrats de vente internationale de marchandises (Dalloz 2008) 258, n 381;
Grelon and Gudin (n 27) 655.
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price due after the sanctions had come into effect.171 UN sanctions had become
effective in Hungary on 3 June 1992 (by virtue of Government Order 91/1992) and
were effectively suspended on 22 November 1995 at 12 am (UN Security Council
Resolution 1022 (1995)). The tribunal held that from 23 November 1995, the buyer was
in default of the payment of the said portion of the purchase price and interest ran until
the sum was paid.172

In an ICC award rendered in 2002, the sole arbitrator handed down a similar decision
in a case opposing an Italian company to a Yugoslavian company.173 The Italian
company argued that the UN sanctions against the Socialist Federal Republic of
Yugoslavia made the performance of its obligations impossible and justified termin-
ation of the contract. On the ground that the sanctions had been lifted by the time the
dispute was brought to arbitration, the arbitrator rejected the Italian company’s
argument, found that the parties were no longer prevented from performing their
obligations, and ordered the payment of sums due by the Italian company to the
Yugoslavian company.174

This being said, it must be conceded that most sanctions remain in effect for years,
some even for decades. Furthermore, a sanction’s term typically depends on the
sanctioning state’s discretionary decision to lift the sanction once its coercive purpose
has been achieved. Parties may therefore find themselves in a difficult situation if they
are bound to perform obligations contracted for in entirely different circumstances,
years or decades before. This is why one may question whether the rule that instructs
parties to resume performance under the initially agreed terms need not be adapted
when the impediment is a sanction.

In this respect, one can hardly dispute the emergence of a general principle (to be
interpreted narrowly175) according to which a party should not be held to its contractual
obligations if circumstances have changed so radically and unforeseeably that the
contract’s implications, at the time of performance, are entirely different from what was
anticipated at the time of the conclusion of the contract.176

171 Hungarian Chamber of Commerce and Industry Award of 10 December 1996, CISG-
online 774.

172 ibid n 10.
173 ICC Award in Case 7575, 2002 (2010) Journal du Droit International 1378 and

following.
174 In the words of the arbitrator: ‘Dès lors qu’il est constaté que des livraisons de

marchandises ont bien eu lieu, on ne peut qu’en déduire que si un cas de force majeure s’est
produit, il n’est intervenu qu’en cours d’exécution du contrat et ne pourrait donc affecter que les
obligations contractuelles non encore exécutées. … Aujourd’hui, les sanctions internationales
prise [sic] à l’encontre de la République socialiste fédérative de Yougoslavie ayant été levées,
l’arbitre ne voit aucun élément permettant d’étayer l’existence d’une quelconque cause de force
majeure relativement au lieu d’exécution du contrat’ (ibid 1380).

175 See, for example, ICC Award 1512, 1971 (1976) Yearbook of Commercial Arbitration
128 and following; ICC Award no 6281, 26 August 1989 (1990) Yearbook of Commercial
Arbitration 96 and following, (1991) Journal du Droit International 1054 and following,
CISG-online 8.

176 See, for instance, ICC Award in Case 2291, 1975 (1976) Journal du Droit International
989 and following, in which the Tribunal stated that ‘[i]t is a rule of the lex Mercatoria that the
performances on the financial plane stay in equilibrium and that is why in almost every
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Many civil law jurisdictions have endorsed the principle and consequences of
changed circumstances (also referred to as the clausula rebus sic stantibus), either
statutorily177 or in case-law,178 empowering the disadvantaged party to request re-
negotiation or seek a court-ordered adaptation of the contract, sometimes even its
termination. As noted by Brunner, ‘the more modern civil codes in many Arab
countries have also imported European civil law notions of “rebus sic stantibus”’.179 In
the US common law system, discharge may be granted to a party that faces
‘commercial impracticability’, that is, to a party that can perform its obligation(s) but
with extreme and unreasonable difficulty, expense, injury or loss, as a result of
unexpected supervening events the non-occurrence of which was a basic assumption of
the contract.180 In some cases, the party that faces commercial impracticability may

international contract “the price is determined according to the conditions which exist in the
moment of the conclusion of the contract and it will vary according to the parameters, which
reflect the variations of values of the different elements that compose the product or the
performance”’ (ibid 989).

See also the 20 September 1985 decision of the Iran-US Claims Tribunal, which stated that
the ‘concept of changed circumstances, also referred to as clausula rebus sic stantibus, … has in
its basic form been incorporated into so many legal systems that it may be regarded as a general
principle of law’ (Questech Inc v The Ministry of National Defence of the Islamic Republic of
Iran, Iran-US CTR 1985 107, 122). See also, inter alia, the arbitral award of 5 May 1997 in
Islamic Republic of Iran v Cubic Defense Systems, Inc (ICC Case 7365/FMS, ULR 1999 796
and following), in which the Tribunal held that ‘[u]nder the laws of contract in all municipal
legal systems exceptions to the basic notion of pacta sunt servanda have been developed on the
ground that in particular circumstances fairness and justice require the making of a legal excuse
for non-performance of contractual promises. … Moreover, from the covenant of good faith and
fair dealing which is implied in each contract follows that in a case in which the circumstances
to a contract undergo … fundamental changes in an unforeseeable way, a party is precluded
from invoking the binding effect of the contract’ (ibid 797–798).

For scholarly writing on this question, see, inter alia, Brunner (n 44) 413; James Gordley,
‘Impossibility and Changed and Unforeseen Circumstances’ (2004) American Journal of
Comparative Law 513, 525; Hans Van Houtte, ‘Changed Circumstances and Pacta Sunt
Servanda’ in Emmanuel Gaillard (ed), Transnational Rules in International Commercial
Arbitration (ICC Publication 1993) 105, 115 and following and references cited therein; Nagla
Nassar, Sanctity of Contracts Revisited: A Study in the Theory and Practice of Long-Term
International Commercial Transactions (Martinus Nijhoff 1995) 201; Perillo (n 133) 119; Joseph
M Perillo, ‘Hardship and its Impact on Contractual Obligations: A Comparative Analysis’ in
Saggi, Conferenze e Seminari 20 (Centro di studi e ricerche di diritto comparato e straniero
1996) 1, 13.

177 See, for instance, Article 1198 of the Argentine Civil Code, Articles 478–480 of the 2002
Brazilian Civil Code, Article 868 of the Colombian Commercial Code, para 313 of the German
Civil Code, Articles 1467–1469 of the 1942 Italian Civil Code, Article 6:258 of the 1992 Dutch
Civil Code, Articles 1440–1446 of the Peruvian Civil Code, Article 437 of the Portuguese Civil
Code, and Article 451 of the 1994/1995 Civil Code of the Russian Federation.

178 In Austria, Spain and Switzerland, for instance, courts have endorsed the possibility of
contract adaptation on grounds of changed circumstances.

179 Brunner (n 44) 404. See the references in Schwenzer, Hachem and Kee (n 129) 668,
footnote 188.

180 See para 2-615 UCC and Section 261 Restatement (Second) of Contracts.
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seek an adaptation of the contract.181 Under US law, discharge may also be granted in
cases of ‘frustration of purpose’, that is, if a party’s principal purpose is substantially
frustrated after the conclusion of the contract, due to an event the non-occurrence of
which was a basic assumption on which the contract was made.182 Under English law,
although no relief is available in situations of impracticability, the doctrine of
frustration recognizes, in addition to physical and legal impossibility, frustration of
purpose as a ground of automatic discharge, bringing the contract to an end (termin-
ation ex nunc).183

International law instruments and uniform projects also deal with situations of
‘hardship’, that is, situations in which a dramatic change in circumstances leads to a
fundamental disruption of the contractual balance by making performance radically
more onerous or radically less profitable for one of the parties. Article 62 of the 1969
Vienna Convention on the Law of Treaties, applicable to treaties between sovereign
states, addresses instances of ‘fundamental changes of circumstances’ (following
Article 61 which deals with situations of ‘supervening impossibility of performance’).
Articles 6.2.1 through 6.2.3 of the PICC also offer remedies to a party disadvantaged
by a fundamental alteration of the contractual equilibrium184 (alongside Article 7.1.7,
which deals, as explained above, with force majeure). Finally, the ICC Model Clauses
include both a force majeure clause (2003) and a hardship clause (2003).

The PICC grant the disadvantaged party the right to request renegotiation (Articles
6.2.2 and 6.2.3(1) and (2)185) in derogation of the general principle of pacta sunt
servanda (Article 6.2.1 PICC)186 and, if an attempt to renegotiate fails, the right to seek
a court-ordered adaptation or the termination of the contract (Article 6.2.3(3) and

181 Official comment no 6 on para 2-615 UCC provides that ‘[i]n situations in which neither
sense nor justice is served by either answer when the issue is posed in flat terms of “excuse” or
“no excuse”, adjustment under the various provisions of this Article is necessary, especially the
sections on good faith, on insecurity and assurance and on the reading of all provisions in the
light of their purposes, and the general policy of this Act to use equitable principles in
furtherance of commercial standards and good faith.

182 See Section 265 Restatement (Second) of Contracts.
183 See the Law Reform (Frustrated Contracts) Act 1943.
184 According to Article 6.2.2 PICC: ‘[t]here is hardship where the occurrence of events

fundamentally alters the equilibrium of the contract either because the cost of a party’s
performance has increased or because the value of the performance a party receives has
diminished, and (a) the events occur or become known to the disadvantaged party after the
conclusion of the contract; (b) the events could not reasonably have been taken into account by
the disadvantaged party at the time of the conclusion of the contract; (c) the events are beyond
the control of the disadvantaged party; and (d) the risk of the events was not assumed by the
disadvantaged party.’

185 Article 6.2.3(1) and (2) PICC reads as follows: ‘In case of hardship the disadvantaged
party is entitled to request renegotiations. The request shall be made without undue delay and
shall indicate the grounds on which it is based. The request for renegotiation does not in itself
entitle the disadvantaged party to withhold performance.’

186 Article 6.2.1 PICC stipulates that ‘[w]here the performance of a contract becomes more
onerous for one of the parties, that party is nevertheless bound to perform its obligations subject
to the following provisions on hardship’. This provision ‘acts as a reminder that the general duty
is to perform and that relief is very much the exceptional case’ (Ewan McKendrick in Vogenauer
and Kleinheisterkamp (n 133) 716, n 4 ad Article 6.2.1; emphasis omitted).
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(4)187). As to the CISG, while it does not explicitly authorize a party to request
renegotiation or to seek a court-ordered adaptation of the contract in situations of
hardship, a historical interpretation of the Convention suggests that this is an internal
gap, to be filled by inferring a solution from general principles on which the CISG is
based (Article 7(2) CISG). The right to request a renegotiation of the contract may be
derived from a combination of five general principles underlying the CISG, namely the
principle of good faith, the principle of reasonableness, the general duty to cooperate,
the principle of favor contractus and, finally, the parties’ duty to mitigate losses.188 In
other words, an adaptation of the contract may need to be considered in situations in
which performance has not necessarily become impossible or unreasonably difficult,
but in which an unforeseeable change in circumstances leads to a fundamental
disruption of the contractual balance, making performance for one party either radically
more onerous or radically less profitable.189 The right to seek a court-ordered
adaptation of the contract following an unsuccessful attempt to renegotiate its terms
may be inferred from Article 50 CISG applied by analogy.190

It is therefore arguable, at least under general principles of law, the PICC and the
CISG, that if circumstances surrounding performance, once the sanction is lifted, have

187 Article 6.2.3(3) and (4) PICC reads as follows: ‘Upon failure to reach agreement within
a reasonable time either party may resort to the court. If the court finds hardship it may, if
reasonable, (a) terminate the contract at a date and on terms to be fixed; or (b) adapt the contract
with a view to restoring its equilibrium.’

188 For a thorough discussion of the remedies available under the CISG in situations of
hardship, see Azeredo da Silveira (n 9) §11.01[B].

189 In Kessedjian’s opinion, if performing the contract, once an impediment is lifted, would
entail ‘adverse consequences’ for one of the parties, one should ‘use Article 7 and the good faith
requirement to say that, in such a case, parties are under an obligation to adapt the contract …
since it is difficult to imagine that the force majeure event[,] however … temporary it may be,
would have no impact on the initial equilibrium of the contract’ (Catherine Kessedjian,
‘Competing Approaches to Force Majeure and Hardship’ (2005) International Review of Law
and Economics 415, 418). Also, without dealing specifically with the CISG, Blessing suggests
that if a certain time has elapsed, ‘[o]nce the intervening trade sanction is lifted, … the
parameters of the resurrecting contract might have to be renegotiated in good faith, since the
resuming of the performance might have become substantially more onerous to the aggrieved
party (typically for the party that will have to resume its works). Thus, an Arbitral Tribunal
might have to consider carefully the impact of such sanctions … It might have to declare the
contract terminated or extinct due to its suspension over a longer period of time, and determine
the consequences thereof’ (Blessing (n 24) 67; see also Marc Blessing, ‘Mandatory Rules of
Law versus Party Autonomy in International Arbitration’ (1997) 14(4) Journal of International
Arbitration 23, 34–35).

190 See Peter Schlechtriem, in H Flechtner (ed), ‘Transcript of a Workshop on the Sales
Convention: Leading CISG Scholars Discuss Contract Formation, Validity, Excuse for Hardship,
Avoidance, Nachfrist, Contract Interpretation, Parol Evidence, Analogical Application, and Much
More’ (1999) 18 Journal of Law and Commerce 191, 237. Article 50 CISG reads: ‘If the goods
do not conform with the contract and whether or not the price has already been paid, the buyer
may reduce the price in the same proportion as the value that the goods actually delivered had at
the time of the delivery bears to the value that conforming goods would have had at that time.
However, if the seller remedies any failure to perform his obligations in accordance with article
37 or article 48 or if the buyer refuses to accept performance by the seller in accordance with
those articles, the buyer may not reduce the price.’
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drastically changed, renegotiation may be requested on grounds of ‘hardship’. If
renegotiation fails, the disadvantaged party may seek a court-ordered adaptation of the
contract. In amending the contract, the court should strive to adapt it to the new set of
circumstances, without neglecting the original explicit or implicit risk allocation by the
parties. A change of circumstances that does not exceed the ultimate limit of sacrifice is
part of the risk implicitly assumed by the relevant party.

Alternatively, the party whose performance has become radically more onerous may
seek a new (definitive) exemption, this time on grounds of economic impediment to
performance.191 All the conditions for an exemption from liability for non-performance
must, however, be satisfied to justify an exemption on economic grounds. In particular,
the cost increase must be such that the obligor could not reasonably be expected to
have taken it into account at the time of the conclusion of the contract – a condition
that will often not be satisfied in the case of market fluctuations.192 It must also be such
that the obligor cannot reasonably be expected to overcome it.

Finally, it may be observed that if the provisions of a sanction themselves address the
fate of contracts falling within its scope, including after the sanction is no longer in
force, these provisions may have to be taken into account irrespective of the solutions
provided in the lex contractus. Relying on the terms of certain economic sanctions,
some courts have indeed felt bound to declare terminated contracts affected by these

191 Azeredo da Silveira (n 9) 299–300, n 456.
192 In a decision rendered in 1995, the Rechtbank van Koophandel of Hasselt, Belgium, held

price fluctuations to be foreseeable events in international trade and to result in an economic loss
included in the normal risks of commercial activities (Vital Berry Marketing v Dira-Frost,
Rechtbank van Koophandel, Hasselt, Belgium, 2 May 1995, CISG-online 371).

In a case decided in 1997, the Oberlandesgericht of Hamburg denied the seller’s exemption
claim following its supplier’s failure to deliver the goods and a tripling of the market price for
the goods. The Court held that ‘[t]he Seller is also not exempted by the fact that acquiring the
goods elsewhere would have led to considerable financial loss because it would have had to pay
a higher price. The Seller generally bears the risk of considerable extra expenses in connection
with acquiring the goods elsewhere, even the loss of transactions, as it has accepted the risk of
acquiring the goods and the risk that they cannot be acquired at a certain price.’ The Court
added: ‘Despite of the triplication of market price that had to be paid … an excess of the
absolute limit of sacrifice is not given … For parties doing business in a sector that has a very
speculative aspect the limits of reasonability are very high’ (Oberlandesgericht, Hamburg,
Germany, 28 February 1997, CISG-online 261). A similar opinion was handed down by the Cour
d’appel of Colmar, France, on 12 June 2001, in which the Court held that in a long-term contract
like the one between the buyer and the seller, ‘price fluctuations, even sudden and significant,
are not exceptional and, a fortiori, are not unforeseeable. Besides, when becoming involved in
such a long and restrictive supply agreement … the [Buyer], an experienced professional acting
in the international market, should have arranged either guarantees of performance of the
contractual obligations entered into in respect of the [Seller], or means of revision of these
obligations. Otherwise, it should bear the risk of non-performance’ (Société Romay AG v SARL
Behr France, Cour d’appel, Colmar, France, 12 June 2001, CISG-online 694; confirmed by the
Cour de cassation on 30 June 2004, CISG-online 870).

See also Bulgarian Chamber of Commerce and Industry Award of 12 February 1998 in Case
11/1996, CISG-online 436; and ICC Award in Case 6281, 26 August 1989 (1990) Yearbook of
Commercial Arbitration 96 and following, (1991) Journal du Droit International 1054 and
following, CISG-online 8.
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sanctions. In particular, tribunals have declared terminated contracts affected by the UN
sanctions against Iraq. They relied primarily on Community legislation implementing
Security Council Resolutions 661 (1990) and 687 (1991). In paragraph 29 of the latter
resolution, the Security Council had decided that:

all States, including Iraq, shall take the necessary measures to ensure that no claim shall lie at
the instance of the Government of Iraq, or of any person or body in Iraq, or of any person
claiming through or for the benefit of any such person or body, in connection with any
contract or other transaction where its performance was affected by reason of the measures
taken by the Security Council in resolution 661 (1990) and related resolutions.193

To implement this provision, the Council of the European Communities adopted
Council Regulation (EEC) 3541/92 of 7 December 1992 prohibiting the satisfying of
Iraqi claims with regard to contracts and transactions, the performance of which was
affected by United Nations Security Council Resolution 661 (1990) and related
resolutions. Considering claims filed by non-Iraqi parties, courts held that in order to
comply with the above sanctions legislation and not to impair the sanctions’ purpose,194

they were bound to declare contracts affected by the sanctions against Iraq terminated
rather than merely suspended for the duration of the sanctions.195

5. CONCLUDING REMARKS

This chapter, which has dealt with the effects of economic sanctions on contractual
relationships, suggests that the outcome of a dispute involving such a sanction should
not vary significantly depending on whether the dispute is tried before a domestic court
(of a state other than the sanctioning state) or heard by an arbitral tribunal. It also
highlights the pervasive effects of economic sanctions on transactions between private
operators.

Multilateral sanctions imposed by way of mandatory resolutions of the United
Nations Security Council are compulsory for all Member States, and even non-Member

193 Similar clauses were incorporated in other Security Council resolutions. See n 10 above.
194 The requirement laid down in the quoted portion of Security Council Resolution 661

(1990) was intended to permanently protect the contractual counterparts of Iraqi parties from
being held liable after having complied with the UN sanctions programme, and to prevent the
performance of transactions affected by the sanctions, considering the seriousness of Iraq’s
behaviour.

195 See Blessing (n 24) 67, footnote 75; Van Houtte, ‘Les effets des sanctions économiques
sur les contrats transnationaux’ (n 20) 207–208, n 21 and references cited therein; Landy-Osman
(n 27) 630–631, nn 83–85. An often-cited decision is the 1990 decision SA Lesieur International
v Société Norasia Line, LPA (Tribunal de commerce, Nanterre, 31 October 1990, Les Petites
Affiches, 28 December 1990, n 156-21). The dispute pertained to a sales contract between SA
Lesieur International and a Kuwaiti buyer, the performance of which was affected by the
sanctions against Iraq. The Tribunal de commerce of Nanterre ratified the parties’ agreement
regarding the contract’s termination and authorized SA Lesieur International to regain possession
of the goods. It is noteworthy that in this case, the buyer and the seller had agreed on the
termination of the contract.
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States may be invited to comply with them. These sanctions, which belong to the realm
of transnational public policy, are binding on domestic judicial authorities around the
globe as well as on arbitral tribunals, which must give them effect even if this entails an
alteration of the rights and obligations of individuals and corporate entities. Unilateral
sanctions, that is, sanctions imposed by states individually, may also limit the
contractual freedom of private operators. In fact, a transaction may be affected by an
economic sanction even if the sanctioning state is not the state of the applicable law
and, in the case of a dispute litigated before a domestic court, even if the sanctioning
state is not the state of the forum. This is true whether a sanction be regarded as a
factual element (a datum) and given effect solely through the prism of the applicable
law, or whether it be regarded as an element of law and given effect as a statute that
forms part of the applicable law or as an overriding mandatory rule external thereto.

Furthermore, a sanction may not only constitute an exonerating impediment to
performance while it is in force, but because of the uncertain and often lengthy term of
such measures, parties may even be prevented from resuming performance under the
contractually agreed terms, if at all, after a sanction has been lifted. Indeed, despite the
temporary nature of economic sanctions, resuming performance under the initially
agreed terms, after the sanction is lifted, may not be possible if, as a result of changes
in market conditions, performance has become radically more onerous or dramatically
less profitable for one of the parties. The tension between the principle of sanctity of
contracts, on the one hand, and the need to adapt the parties’ obligations in situations of
subsequent alteration of circumstances, on the other hand, may thus persist after the
term of the sanction: a sanction, intrinsically temporary, may lead to a permanent
disruption of the contract.

While the effects of economic sanctions on the fate of contracts falling within their
scope often depend directly upon solutions provided in each contract and in the law
governing it, it is safe to conclude that the longer a sanction’s term, the more efficient
the sanction, if not in achieving its ultimate political goal, certainly in preventing the
performance of contracts under the initially agreed terms, perhaps even altogether.
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16. The prosecution of sanction busters
Ward Ferdinandusse and Pieter Rademakers

1. INTRODUCTION

Sanctions regimes are coercive, non-military, political instruments in the foreign and
security policy of the United Nations (UN), regional organizations like the European
Union (EU) and national States. They flow from UN Security Council (UNSC)
resolutions under Chapter VII of the UN Charter, or are measures which regional
organizations or States can apply in addition to the UN’s measures. They can target
nations, non-State actors or individuals and most frequently take the shape of weapons
embargos, trade restrictions, financial sanctions such as the freezing of funds, and
travel or visa restrictions.

The effectiveness of an international sanctions regime largely depends on the extent
to which it is implemented and enforced on the national level. In general, three types of
implementation techniques can be distinguished: (i) the full copying of sanctions
measures into national legislation; (ii) the mere criminalization in national law of
violations of sanctions measures that are included in an international instrument; and
(iii) the direct practical execution of international norms for which enacting national
legislation is unnecessary (eg travel restrictions by border control). Hence, international
sanctions are often transformed into domestic law. Enforcement of these laws takes
place on the national level. Prosecution of sanctions busters is an important means of
enforcement. Jurisdiction for such prosecutions is generally based on the active
nationality principle (nationality of the suspect) or the territoriality principle (place
where the crime was committed).

In the fight against terrorism and especially with regard to stopping foreign terrorist
fighters, States are encouraged to not only implement UN sanctions but to also
‘consider listing … individuals, groups, undertakings and entities associated with
Al-Qaeda who are financing, arming, planning or recruiting for them, including the
Islamic State in Iraq and the Levant (ISIL/Da’esh), Boko Haram, the al-Nusrah Front
and Ansar al-Sharia’.1 The various sources of (often interconnected) sanctions regimes
lead to fragmentation. The fragmentation and increasing individualization of sanctions
leads to various complications.2

1 See United Nations Security Council, Declaration of the meeting of the Ministers for
Foreign Affairs and of the Interior, held in Madrid on 28 July 2015, on the occasion of the
special meeting of the Counter-Terrorism Committee of the Security Council (Letter from the
Chair of the Security Council Counter Terrorism Committee to the President of the Security
Council, 15 December 2015), Annex III [7]. See also <http://www.un.org/en/sc/ctc/resources/
index.html>.

2 See for example Clemens Feinäugle, ‘The UN Security Council Al-Qaida and Taliban
Sanctions Committee, Emerging Principles of International Institutional Law for the Protection
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Such complications can seriously hinder the criminal enforcement of sanctions. They
consist of both material problems, eg when the language of the sanctions measure is
too vague,3 and procedural problems, eg a lack of notice to the persons involved. It is
very possible that such problems only become apparent when an international sanction
is implemented and enforced on the national level, for example during criminal
proceedings against a sanctions buster.

In this chapter, we will explore two themes that are of some practical importance for
the prosecution of sanctions busters in criminal courts and the resulting complications.
First, there is the choice of what crimes to charge. Most violations of sanctions can be
characterized as different crimes. It is not uncommon to charge the same act as multiple
crimes, cumulatively or in the alternative. The choice of law can have profound effects
both on the scale of the case and the penalties to be applied.

Second, we will explore the effects of annulment of sanctions on procedural grounds
for prosecutions of violations prior to that annulment. The increasing individualization
and formalization of sanctions regimes has brought stricter scrutiny of sanctions
procedures and resulted in annulment of numerous sanctions. In several cases, such
annulment took place in the midst of pending prosecutions of violators of these
sanctions. There are competing views about the question of whether annulment of
sanctions on procedural grounds should automatically preclude criminal prosecution for
violations prior to that annulment. These competing views raise various questions about
the sanctions regimes and their consequences for individual criminal responsibility.
From a practical point of view, it can be asked whether sanctions regimes can achieve
their aims if annulment on procedural grounds automatically precludes prosecution of
prior violations.

2. WEAPONS OF CHOICE

2.1 Introduction

Sanction violations can often be charged as various different crimes. Financial support
to a proscribed terrorist group, for example, can frequently be prosecuted as a sanction
violation, but also as material support for a terrorist group, or even as participation in
such a group. It is not uncommon to charge the same act as multiple crimes,
cumulatively or in the alternative.

In the Netherlands, the Sanctiewet 1977 (Sanctions Act 1977) and the Sanctie-
regeling Terrorisme 2007-II (Sanctions Regulation 2007-II) criminalize violations of
various sanctions regimes. The latter states:

In the event the Minister of Foreign Affairs, in accordance with the Minister of Justice and
the Minister of Finance, is of the opinion that persons or organizations are part of the group

of Individuals?’ in Armin Von Bogandy et al (eds), The Exercise of Public Authority by
International Institutions (Springer 2010) 101–131; Clara Portela, ‘National Implementation of
United Nations Sanctions: Towards Fragmentation’ (2009–10) 65 International Journal 1.

3 ibid Portela, 29.
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of persons or organizations as meant in United Nations Security Council Resolution 1373,
then [he] can take a designation order with respect to these persons or organizations.4

In such a case, ‘[a]ll funds belonging to the persons and organizations … will be
frozen’ and ‘[i]t is prohibited to provide [them] directly or indirectly with funds’.5 In
itself this measure is not a measure of criminal justice. It is not designed to punish, but
rather as a vehicle to prevent crime from being perpetrated. However, acting in breach
of this measure is a crime on the basis of the Wet Economische Misdrijven (Economic
Crimes Act).6

An example of prosecuting a sanctions buster in the Netherlands occurred in the
summer of 2015. The Rotterdam District Court found that a Dutch-Turkish woman had
provided indirectly and intentionally, at least with dolus eventualis, financial support to
the terrorist organization Islamic Jihad Union. In doing so, she breached both the
domestic Sanctions Act 1977 and the EU sanctions list.7 The woman was convicted and
sentenced to six months’ imprisonment. She was also charged with a count of
participating in a terrorist organization, but acquitted of this charge.

The Prosecution Service stated in a press release that if the transactions had taken
place after the entry into force of new anti-financing legislation (Article 421 of the
Criminal Code), the summons would have included charges on the financing of
terrorism, and not merely breaching the Sanctions Act 1977.8 This new provision
provides for a maximum sentence of eight years’ imprisonment, where breaching the
Sanctions Act is punishable with a maximum of six years.9

On appeal, the case took a curious turn. The Prosecution Service itself requested the
Court to bar the charge of violating the sanctions regime for procedural reasons. The
prosecutor doubted that a statement of reasons had been provided to the group
involved. However, the Court of Appeal elaborated that there were no reasons to doubt
the procedure for imposing sanctions on the Islamic Jihad Union and that a national
judge is not entitled to set aside EU sanctions. Therefore, the charge was upheld and
the defendant was convicted.10

A second example of the prosecution of sanctions busters before a Dutch court is the
(pending) case of Guus Kouwenhoven.11 According to the Prosecution Service in the
Netherlands, he allegedly delivered arms to the regime of Charles Taylor in Liberia
during a period when an arms embargo was imposed on that country by both the UN
and the EU. When proceedings against him were initiated in 2005, he was charged with

4 Sanctieregeling terrorisme 2007-II, Art 2 § 1 (translation by the authors).
5 Sanctieregeling terrorisme 2007-II, Art 2 §§ 2 and 4 (translation by the authors).
6 Wet Economisch Misdrijven, Art 6 § 1 sub 1.
7 See Rechtbank Rotterdam, ECLI:NL:RBROT:2015:5254 (22 July 2015) [8.2] <http://

uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBROT:2015:5254>.
8 See Landelijk Parket, ‘OM eist 2 jaar voor financieel steunen terreurorganisaties’

(Openbaar Ministerie, 9 July 2015) <https://www.om.nl/actueel/nieuwsberichten/@90029/eist-
twee-jaar/>.

9 Wetboek van Strafrecht, Art. 421 §1 and Wet Economische Misdrijven, Art 6 §1 sub 1.
10 Gerechtshof Den Haag, 8 March 2016, ECLI:NL:GHDHA:2016:586.
11 Full disclosure: one of the authors (Ferdinandusse) worked on this case for the Prosecu-

tion.
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both breaking the arms embargo and aiding and abetting war crimes.12 The District
Court of The Hague convicted him of violating the sanctions imposed on Liberia by the
UNSC, and acquitted him of aiding and abetting war crimes. The Court held that ‘by
violating these prohibitions on a large scale, the defendant has contributed essential
support to infringements of international peace and to the destabilization in the region
to which Liberia belongs’ and that he had not only acted contrary to the Dutch national
prohibitions, but also knowingly and wilfully in violation of the international legal
order.13 The Court imposed the maximum penalty of eight years’ imprisonment.
Kouwenhoven was acquitted on appeal, but in 2010 the Supreme Court reversed that
acquittal on procedural grounds (the Court of Appeal had refused to hear two
anonymous witnesses) and ordered a retrial. Remarkably, at the time of writing that
retrial is still ongoing.

Another case concerning sanctions violations in an armed conflict was the trial of
Frans van Anraat.14 In the 1980s, van Anraat delivered chemicals to the regime of
Saddam Hussein, which processed them into the chemical bombs that were used to
target cities and villages in both Iran and Iraq. The Court of Appeal in The Hague held
that the Iraqi regime had violated the laws and customs of war and that van Anraat had
contributed to these crimes intentionally by providing thiodiglycol (TDG), a precursor
of mustard gas, to the regime.15

While the delivery of the precursor TDG was indeed in violation of the arms
embargo in place at the time, van Anraat was convicted for complicity in war crimes
and not sanctions violations. Prosecution for breaching the sanctions list was no longer
possible by the time the Dutch Department of Prosecutions initiated investigations. For
the sanctions violation, the statute of limitations had already run out.16 Since the crimes
had taken place before 1989, the possibility to prosecute on the basis of the Sanctions
Act had expired in the first years of the new millennium. International (core) crimes
like genocide and most war crimes, on the other hand, are imprescriptible.17 Therefore,

12 See Rechtbank Den Haag, ECLI:NL:RBSGR:2006:AY5160 (7 June 2006) [2]. See also
Larissa van den Herik, ‘The Difficulties of Exercising Extraterritorial Criminal Jurisdiction: the
Acquittal of a Dutch Businessman for Crimes Committed in Liberia’ (2009) 9(1) International
Criminal Law Review 211–226; Ward Ferdinandusse, ‘The Dutch Experience’ in Mahmoud C
Bassiouni (ed), International Criminal Law (3rd edn, Martinus Nijhoff Publishers 2008) Vol 3,
385, 396–397.

13 See Rechtbank Den Haag, ECLI:NL:RBSGR:2006:AY5160 (7 June 2006) [13] <http://
deeplink.rechtspraak.nl/uitspraak?id=ECLI:NL:RBSGR:2006:AY5160>.

14 Full disclosure: one of the authors (Ferdinandusse) worked on this case for the Prosecu-
tion.

15 See Gerechtshof Den Haag, ECLI:NL:GHSGR:2007:BA6734 (9 May 2007) <http://
deeplink.rechtspraak.nl/uitspraak?id=ECLI:NL:GHSGR:2007:BA6734> (English translation)
and Rechtbank Den Haag, ECLI:NL:RBSGR:2005:AX6406 (23 December 2005) <http://
deeplink.rechtspraak.nl/uitspraak?id=ECLI:NL:RBSGR:2005:AX6406> (English translation).
See also Ferdinandusse (n 12).

16 Wetboek van Strafrecht, Art 70 §1 sub 3, in conjunction with Wet Economische
Misdrijven, Art 6 §1 sub 1.

17 Gerhard Werle, Principles of International Criminal Law (2nd edn, TMC Asser Press
2009) [689].
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van Anraat was indicted for complicity in genocide and war crimes. He was convicted
on two counts of war crimes and sentenced to imprisonment for sixteen-and-a-half
years.18

A second case before a Dutch court concerning embargos restricting trade with Iraq
is the case of Trafigura Beheer BV, a legal entity under Dutch law, which was accused
of paying an amount of €665,541.24 to the State Oil Marketing Organization (SOMO)
of Iraq in May 2001 for the acquisition of about 229,337 barrels of oil. Without a
permit from both the UN and the Dutch State, this was in violation of both UNSC
Resolution 986, the UN ‘oil-for-food-programme’, and the Dutch Sanctions Act 1977.19

Soon after the official indictment was filed in 2008, Trafigura Beheer BV invoked the
principle of ne bis in idem, arguing that it had already been punished for the same facts
by a plea agreement with United States authorities in 2006. Although that agreement
involved another entity of the Trafigura group, namely Trafigura AG, the District Court
of Amsterdam found that both entities were affected by the plea agreement. Hence, the
appeal was honoured and a stay of proceedings was granted.20

2.2 Summary

The purpose of sanctions, whether national, European or on the UN level, is often to
prevent something worse. When this ‘worse’ qualifies as a crime, which it often does, a
sanctions buster can be prosecuted as well for contributing to that crime. The sanctions
buster can in such cases be prosecuted for complicity, aiding and abetting in, or
sometimes even co-perpetration of (domestic or international) crimes, as well as
violating the sanctions.

While in such case two or more charges pertain to the same facts, they differ greatly
in many aspects, including the evidence to be led, the focus of the investigation and
trial, the gravity of the charges, the applicability of statutes of limitation and the
penalty to be applied. The choice of law can have profound effects both on the size of
the case and the penalties to be applied. In addition, double jeopardy (ne bis in idem)
issues may arise when the suspect is an international company and action is taken in
different countries.

The use of alternative summons and potential hurdles that can pop up when
prosecuting on the basis of a sanctions list were omnipresent in the various criminal
cases against members and financial supporters of the Tamil Tigers that were pursued
in different countries all over the world in the last decades.

18 See Gerechtshof Den Haag (n 15) and Hoge Raad, ECLI:NL:HR:2009:BG4822 (30 June
2009) <http://uitspraken.rechtspraak.nl/inziendocument?id=ECLI%3ANL%3AHR%3A2009%
3ABG4822>.

19 Rechtbank Amsterdam (Raadkamer), ECLI:NL:RBAMS:2008:BG6938 (18 September
2008) Art 3.2.

20 ibid Art 3.7.
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2.3 Different Approaches in the LTTE Cases

2.3.1 Introduction
Since its establishment in Sri Lanka in the late 1970s, the Liberation Tigers of Tamil
Elan (LTTE) spread over the world by establishing front organizations and pro-LTTE
groups in many countries. This international network of fundraising organizations,
including so-called ‘Tamil Coordination Committees’ (TTCs), was active in countries
throughout Europe and Asia, and in the US, Canada and Australia, and had the purpose
of raising funds and support for the struggle against the Sri Lankan regime.

On 31 March 2010, the Supreme Court of Victoria held, for example, that: ‘The
Tamil coordinating committee, the TCCE, was used as a vehicle to covertly collect
donations from the Tamil Diaspora in Australia and provide them to the LTTE under
the appearance of legitimacy.’21 Multiple courts around the world held that the TCCs
were directly governed by the LTTE’s international secretariat, which resided in Sri
Lanka.22 In some countries, such as Norway and Switzerland, the TCCs still operate
uninterrupted.

Over the years the LTTE was listed in several countries as a terrorist organization.
For example, in the US it was already domestically listed as a ‘foreign terrorist
organization’ in August 1997.23 The LTTE was added in 2006 to the EU sanctions list
of terrorist organizations. While the LTTE was never listed by the UN, the listing by
the EU refers to UNSC Resolution 1373 (2001), which stated that States should
implement sanctions measures against persons that engage in terrorist activities, and
their financial assets.24

Although the LTTE was included on many sanctions lists, numerous individuals
worldwide kept providing it with funds. Subsequently, LTTE members and financial
supporters have been prosecuted in various States around the world, including in the
US, Australia, France, Italy, Germany and the Netherlands.

The following pages will elaborate on the different approaches that were chosen by
the prosecution services of multiple countries to prosecute financial and other support
to the LTTE in violation of sanctions.

2.3.2 Italy
In Italy, 28 suspects were charged with ‘taking part in a criminal organization with an
international terroristic character, known under the name “L.T.T.E.”’.25 The suspects

21 R v Vinayagamoorthy & Ors [2010] VSC 148 [26].
22 See for example, Urteil Az. I-18 U 216/10, Oberlandesgericht Düsseldorf (12 October

2011) 16; Gerechtshof Den Haag, ECLI:NL:GHDHA:2015:1082 (30 April 2015) 75; and ibid R
v Vinayagamoorthy & Ors.

23 Bureau of Counterterrorism, ‘Foreign Terrorist Organizations’ (US Department of State)
<http://www.state.gov/j/ct/rls/other/des/123085.htm>.

24 Council Regulation (EC) No 2580/2001 of 27 December 2001, Preamble [3].
25 Imp. T. e altri, Tribunale di Napoli (23 June 2011), 7: ‘partecipazione di tutti gli imputati

ad un’associazione a delinquere con finalità di terrorismo internazionale nota come “L.T.T.E”’
(translation by the authors).
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allegedly formed ‘cells’ in different cities and regions and were tasked to raise funds
for the ends of the LTTE.26

To establish that the LTTE indeed was such a terrorist organization for which the
suspects gathered funds, the Prosecution Service provided as evidence: (i) a report
by the Italian General Investigations and Special Operations Division (DIGOS);
(ii) information from the Sri Lanka Ministry of Defence; (iii) a report produced by
UNICEF; (iv) the listing of the LTTE as a terrorist organization by the EU; and (v) the
generally acknowledged fact that the attacks of the Tamil Tigers bear a terrorist
‘mark’.27

The Court, however, held that the majority of these exhibits, from a procedural point
of view, were ‘evidently useless’.28 According to the Tribunal, the listing of an
organization – in general – can only be seen as a ‘starting point’ in the criminal
investigation. Therefore, to establish the existence of a terrorist organization, different
evidence should be gathered.29 Due to its views on the quality of the presented
evidence, the Court itself ordered an expert, Professor Burgio, to conduct research into
the political and military history of the LTTE.

For the purpose of this chapter, it is sufficient to summarize that the Tribunal
eventually, after elaborating on the findings of the professor, concluded that the LTTE
cannot be regarded as a terrorist organization. The Tribunal held that the LTTE
exercised ‘real governmental authority’30 over the areas within their control and that
evidence of a ‘transnational character’ of the violent actions of the LTTE was lacking.31

This led to the – not easily understandable – conclusion that all of the suspects had to
be acquitted.

2.3.3 France
In France, proceedings were initiated against 21 suspects, including the legal entity
‘Comité de Coordination Tamoul France’ (CCTF), which resulted in a conviction on 23
November 2009. The defendants were charged with: (i) participation in a terrorist
organization; (ii) the financing of a terrorist enterprise; and (iii) the gathering of funds
for the ‘separatist Tamil organization’ by extortion, coercion and by (threatening) the
use of violence.32 On appeal the case continued against seven suspects.

At first instance, the outcome for these remaining suspects was as follows: five
suspects (Marhinthiran, Thureswamy, Amalathas, Sivatharsan and the CCTF) were
convicted on all charges by the Tribunal de Grande Instance de Paris. Manickan, who
was charged with complicity in raising funds and taking part in a criminal association
for the preparation of a terrorist act, was only convicted of the latter. In the case of
Payas Palenthiran the Tribunal handed down a total acquittal. The CCTF was dubbed to

26 ibid 8.
27 ibid 47.
28 ibid 47.
29 ibid 46.
30 ibid 55.
31 ibid 57.
32 Cour d’Appel de Paris, RG no. 09/13096 (22 February 2012) 4–8.
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be a ‘vitrine légale’ for the LTTE and subsequently dissolved and the guilty suspects
were convicted to serve prison sentences for the duration of two up to seven years.33

Although the defendants were not prosecuted for breaching the EU sanctions list, but
for financing a terrorist enterprise as defined in the French Criminal Code,34 the listing
was deemed relevant during the proceedings in appeal. First, one of the attorneys
argued that the referral to the Tribunal could not relate to the deeds committed before
the listing: ‘[Q]u’en tout état de cause l’ordonnance de renvoi devant le tribunal
correctionnel ne peut renvoyer les prévenus pour des faits antérieurs au 26 mai 2006
date à laquelle la résolution de l’Union européenne a inscrit le LTTE en tant
qu’organisation terroriste.’35 In effect, this complaint argued that the LTTE was not a
terrorist organization before the moment of the listing. The funding of it was, therefore,
not illegal before that listing. Secondly, it was argued that the listing itself was a
‘décision unilatérale’ and ‘contraire au droit international’36 and therefore it could not
serve as a basis for prosecution.

The Court addressed the issues by stating:

[Q]ue d’ailleurs le 26 mai 2006, l’organisation a été inscrite par l’Union européenne sur la
liste des organisations terroristes, que cette inscription n’a fait, en tout état de cause, que
constater un état de fait perdurant depuis de nombreuses années, le caractère terroriste de
l’action menée par les LTTE, même avant cette date n’étant pas contestable.37

Thus, it found that the listing itself merely acknowledges the existence of a situation of
fact which has already lasted for many years, and that the terroristic character of the
LTTE’s actions cannot be disputed.

The Cour d’Appel de Paris upheld the convictions and sentences of Thureswamy,
Amalathas, Sivatharsan and the CCTF. Moreover, it confirmed the dissolution of the
latter.38 In contrast with the Tribunal, the Court of Appeal found that Manickan was
also guilty of complicity in extortion and applying coercion for the purpose of raising
funds for the LTTE. His sentence was upheld.39 The conviction of Marhinthiran was
upheld, but he, because of special personal circumstances, obtained a lower sentence.
Pays Palenthiran, who was acquitted at first instance of all charges, was on appeal
actually found guilty on all charges, which resulted in a prison sentence.40

33 ibid 8–11; and Agence France Presse, ‘Jusqu’à 7 ans de prison ferme contre des membres
des Tigres tamouls’ (Le Monde, 23 November 2009).

34 Code Pénal, Arts 421–422.
35 Cour d’Appel de Paris (n 32) 19.
36 ibid 19.
37 ibid 24.
38 ibid 26.
39 ibid 27.
40 The CCTF appealed to the French Supreme Court on the grounds that the judgment

delivered by the Cour d’Appel de Paris was lacking both due motivation and a legal basis. The
court, however, dismissed the appeal since it was convinced that the CCTF had committed the
alleged facts – see Cour de Cassation, Le comité de coordination Tamoul France (10 April
2013).
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2.3.4 Germany
In Germany four suspects stood trial for funding the LTTE in a similar way as in
France: by raising funds through a local division of the LTTE with the same name,
being the ‘Tamil Coordination Committee’ (TCC).

In contrast to the proceedings in France, however, the funding was explicitly charged
as a violation of the delivery ban (Bereitstellungsverbot) as defined in the Foreign
Trade Act (Außenwirtschaftsgesetz), flowing from the listing of the LTTE by the EU
and criminalized by the German Criminal Code (Strafgesetzbuch).41

Also in these cases the listing of the LTTE by the European Council was contested.
The Oberlandesgericht Düsseldorf held:

Die LTTE ist – soweit hier relevant – infolge der Beschlüsse des Europäischen Rates … auf
der Liste der der [sic] Verordnung (EG) … unterfallenden Vereinigungen aufgeführt.

Die Aufnahme der LTTE … im Tatzeitraum ist wirksam. Es ergeben sich im Hinblick auf das
vom Europäischen Rat angewendete Verfahren keine Zweifel an der Gültigkeit der
Aufnahme, die ggf. eine Vorlage an den Europäischen Gerichtshof erforderlich gemacht
hätten. Insbesondere ergingen die Beschlüsse des Europäischen Rates auf der Grundlage von
Entscheidungen eines Mitgliedsstaates, die ihrerseits von einer … zuständigen Behörde
erlassen wurden.42

In brief, the Court elaborated extensively on the procedure and basis for the listing and
concluded that there ‘exists no doubt about [its] validity’. Consequently, all suspects
who had all entered a plea agreement were convicted.

2.3.5 The Netherlands
Also in the Netherlands members of the local LTTE branch TCC were prosecuted for
raising funds for the LTTE in Sri Lanka.43 The counts were the most extensive from all
cases and included, as in Germany, violating the European sanctions list.

In brief, the defendants were charged with:

1. taking part in a(n) (international) criminal organization which had the intent of
committing terrorist crimes;

2. taking part in a criminal organization which had the intent of committing crimes
against humanity, war crimes and other crimes;

3. taking part in a national criminal organization, which had the intention of
providing funds to the LTTE, extortion and money laundering;

4. prolonging the activities of a proscribed organization; and
5. violating the Sanctions Act in conjunction with the Terrorism Sanctions Regu-

lations 2002.44

41 See Außenwirtschaftsgesetz § 34 Abs. 4 nr. 2, Abs. 6 nr. 2 and Strafgesetzbuch § 25
Abs. 2.

42 Oberlandesgericht Düsseldorf (n 22) 34.
43 Full disclosure: both authors worked on this case for the prosecution.
44 Gerechtshof Den Haag (n 22) [5.1]. The following two charges were also part of the

summons, however, it is irrelevant to elaborate on them for the purpose of this chapter: (5)
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This quite extensive list of counts, by which the same deeds could be qualified as
multiple crimes, was on appeal explained by the Prosecution Service as being a
‘“safety net” … for the case [where] unexpected developments would stand in the way
of proving the most important facts – being the existence of a terrorist and criminal
organization’.45

There were definite unexpected developments.
First, the District Court of The Hague held at first instance that neither the LTTE nor

the TTC could be qualified as a terrorist organization, since the LTTE had been
engaged in a non-international armed conflict within the meaning of international
humanitarian law:

Considering that count 1A concerns charges which are all related to the non-international
armed conflict there can be no question of participation in an organization, the object of
which was to commit terrorist crimes. Although it is possible that incidentally certain violent
actions carried out by members of the LTTE bear all the marks of a terrorist crime, while
they at the same time are not or not sufficiently related to armed conflict (such actions have
not been established on the basis of the case file), so that such actions may constitute terrorist
crimes, but such incidental actions do not entail that the LTTE should be considered a
terrorist organization for that reason alone. If this were otherwise then the rights conferred by
the Geneva Conventions and Protocol II could be withheld from persons wrongfully. The
defendant must therefore be acquitted of count 1A of the summons.46

This reasoning is comparable to that of the Italian court mentioned before, and equally
hard to comprehend. Moreover, also on grounds related to the laws of armed conflict,
the Court concluded that the Prosecution Service was barred from bringing the parts of
count 1B that related to the armed conflict, and acquitted the defendants of the other
parts.

In relation to the counts of the summons that concerned acts in violation of the
Sanctions Act, the court of first instance on the other hand held that:

Pursuant to [UNSC] Resolution 1373 of September 2001 Common Position 2001/931 and EC
Regulation 2580/2001 were drafted within the EU. Attached to the Regulation is the EU list
of terrorist organizations, which since 29 May 2006 has included uninterruptedly … the
Liberation Tigers of Tamil Eelam – ‘LTTE’. EC Regulation 2580/2001 prohibits any acts
serving to directly or indirectly support the organizations included in the EU list financially
or economically. Any acts contrary to EC Regulation 2580/2001 are prohibited by the
Sanctions Regulation against Terrorism 2002 and made punishable as an economic offence
under the Sanctions Act in conjunction with … the Economic Offences Act.

The grounds for inclusion in the list were sent to the LTTE by the Council of the European
Union on 29 June 2007 … Since then the [violating] acts have been punishable offences.

…

inciting commission of crimes against public authority; and (6) possession and distribution of
material, intended to incite commission of crimes.

45 Gerechtshof Den Haag (n 22) [8.1.1] (translation by the authors).
46 Rechtbank Den Haag, ECLI:NL:RBSGR:2011:BU9716 (21 October 2011) (English

translation), Assessment of charge 1.A <http://deeplink.rechtspraak.nl/uitspraak?id=ECLI:NL:
RBSGR:2011:BU9716>.
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The defendant … held, … even after 29 June 2007 a high position within the LTTE as the
person responsible for international finance. The defendant … thus [acted in violation of] the
Sanctions Act. The LTTE also had … a worldwide network of organizations resorting
immediately under the International Secretariat and whose object it was to support the LTTE
financially. The [Dutch] TCC was one of those organizations. Fundraising did in fact take
place in the Netherlands … and continued uninterruptedly even after inclusion of the LTTE
on the sanctions list in 2007 and after the death of the leader, Prabhakaran, in 2009.47

Ultimately, the District Court of The Hague concluded that the suspects: (count 2) took
part in a criminal organization which intended to act in violation of the Sanctions Act;
(count 3) prolonged the activities of a forbidden organization; and (count 4) financed a
listed organization by which they violated the Sanctions Act.48 All five suspects were
convicted and received prison sentences.

On appeal, the Court of Appeal in The Hague, by its judgment of 30 April 2015,
established as well that the activities of the LTTE in the Netherlands mainly existed of
organizing fundraising events for the armed struggle during which Dutch Tamils were
put ‘under severe pressure’49 to contribute. The five members subsequently laundered
the collected money and shipped it in a ‘more or less devious manner’50 to Sri Lanka.

In both instances, the judges found that the five suspects had been part of the LTTE
and were occupying leading roles in its Dutch branch. One of the suspects was even
found to have played a leading financial role on the international level. But concerning
the charges proven, however, the tables turned completely: contrary to the court of first
instance, the Court of Appeal sentenced the five suspects for their membership in, and
fundraising activities for, a terrorist organization. It also qualified the LTTE as an
organization which had the intent of committing terrorist attacks, as well as war crimes
and crimes against humanity.

Secondly, the Court barred the prosecution, on its own request, from prosecuting the
five suspects for violating the prohibition to provide support to an EU-listed terrorist
organization. This had everything to do with the judgment by the General Court of the
Court of Justice of the European Union (CJEU) in the joined cases T-208/11 and
T-508/11 (Liberation Tigers of Tamil Eeelam (LTTE) v Council of the European Union)
in which the LTTE had claimed with success that the CJEU should annul its listing by
the EU on procedural grounds.51

The Court of Appeal in The Hague subsequently held:

Due to the decision of the Court of First Instance of the European Union in Luxembourg
(hereafter: the Court) of 16 October 2014, the Public Prosecution Service changed its initial
claim in such a way that its inadmissibility is being asked for the counts [in relation to the
Sanctions Act]. The Public Prosecution Service argues that it should (partly) refrain from
further proceedings since this is no longer in the general interest of society, and, more

47 ibid, ‘The evidence with regard to count 4’.
48 ibid.
49 Gerechtshof Den Haag (n 22) [18].
50 ibid.
51 See Joined cases T-208/11 and T-508/11 (Liberation Tigers of Tamil Eeelam (LTTE) v

Council of the European Union), 16 October 2014 [38].
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importantly, that clarification will be obtained by the judgment of the Court of Appeal in
relation to the accusations of terrorist crimes committed during armed conflict.

The Prosecution Service argued that at the initiation of the proceedings it had chosen to
include a broad range of counts purely for the reason of creating a ‘safety net’, in case
unexpected developments stood in the way of proving the most important facts – being
the existence of a terrorist and criminal organization.52

The Prosecution Service subsequently held that still all factual deeds, even those that
were covered by the counts for which inadmissibility was requested, were covered by
the other counts. The Court agreed with this view and added that no legal interest of the
suspects would be violated if the inadmissibility of the charges concerning the listing
were to be declared: ‘All factual deeds will be dealt with in their full extent in the
treatment of the remaining counts.’53

All five suspects were given prison sentences. At the time of writing the case is under
review of the Dutch Court of Cassation.

2.3.6 Conclusion
As shown above, the listing of the LTTE by the European Union has played different
roles during criminal proceedings in multiple EU Member States. While in Germany
and the Netherlands suspects were prosecuted explicitly for violating the sanctions, in
France and Italy the listing merely served as evidence that the LTTE was indeed a
terrorist organization. The listing of an organization can thus function both as evidence
defining the special character of an organization (eg terroristic), and as the basis for an
independent criminal charge.

Prosecuting solely on the basis of a sanctions listing serves the efficiency of law
enforcement, since proving the existence of a terrorist organization is not a question for
the prosecution to answer. However, as the Dutch case against the LTTE illustrates,
relying solely on the listing comes with a risk, namely, the risk of losing the case by
annulment of the listing itself. That risk might be too great to take, given the prevalence
of annulment of sanctions on procedural grounds in recent years.

The creation of a safety net, as was done in the Dutch, case means there is still a case
to answer even if sanctions are annulled. Such a safety net, however, comes at the price
of having to prove multiple counts. It takes away the efficiency benefits of a pure
‘sanctions case’.

As long as the annulment of a listing has the consequences of losing the basis for
criminal proceedings retroactively, prosecuting sanctions busters on the basis of a
listing only is probably not the best weapon of choice. In the next section, we will
explore whether annulment of sanctions on procedural grounds should indeed auto-
matically preclude prosecutions of violations prior to that annulment.

52 Gerechtshof Den Haag (n 22) [8.1.1].
53 Gerechtshof Den Haag (n 22) [8.1.3].
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3. CONSEQUENCES OF ANNULMENT FOR CRIMINAL
PROCEEDINGS

The increasing formalization of sanctions regimes has brought stricter scrutiny of
sanctions procedures and has resulted in annulment of numerous sanctions. Examples
include the UN sanctions against numerous individuals54 and the EU sanctions against
Hamas and the LTTE. In several cases, such annulment took place in the midst of
pending prosecutions of violators of these sanctions. This raises the question of what
effect the annulment of sanctions should have on pending criminal proceedings for
violations of these sanctions prior to their annulment.

There are two competing views on the correct consequences of such annulments. In
a ruling concerning sanctions against DHKP-C, which were later annulled by the Grand
Chamber of the CJEU, the Court ruled that:

In respect of the period prior to 29 June 2007, the inclusion of Devrimci Halk Kurtulus
Partisi-Cephesi (DHKP-C) on the list provided for in Article 2(3) of Council Regulation (EC)
No 2580/2001 of 27 December 2001 on specific restrictive measures directed against certain
persons and entities with a view to combating terrorism is illegal and, accordingly, can form
no part of the basis for a criminal conviction linked to an alleged infringement of that
regulation.55

Thus, in this view of the CJEU all criminal proceedings on the basis of sanctions later
annulled are precluded.

A different perspective can be found in the prosecution of the Dutch branch of the
LTTE mentioned in the previous section. The defendants in that case had requested the
court of first instance to adjourn the criminal proceedings until the Court of First
Instance in Luxembourg had ruled on an appeal against the sanctions against the LTTE.
That appeal was submitted in 2011, after the start of the criminal proceedings in 2010.
The District Court of The Hague ruled on this request as follows:

Each of the inclusions on the list relevant to the charges – so from 29 June 2007 up to and
including 22 December 2009 – obtained legal effect. There are no reasons to assume that the
Court of First Instance will cancel with retrospective effect the decisions and regulations
concerning inclusion that were revoked before the request was submitted. For owing to the
decisions and regulations it was known that the LTTE was on the list and for what reasons.
This was never contested, and there are no grounds to decide that this – briefly stated: in
contrast to the Court’s judgment of 29 June 2010, C-550/09 – was impossible (before that
time). If the Court of First Instance decided to repeal, which by its nature can have no
retroactive force, then this will not affect any of the inclusions relevant to the charges, so that
adjournment for that purpose is irrelevant.56

54 See United Nations Security Council, Status of cases <https://www.un.org/sc/suborg/en/
search/content/delist>.

55 Court of Justice of the European Union (Grand Chamber), Case C-550/09 (29 June 2010)
<http://curia.europa.eu/juris/document/document.jsf?docid=84750&doclang=EN>.

56 Rechtbank Den Haag (n 46).
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In short, the District Court seems to have taken the view that annulment of sanctions
need not affect criminal prosecutions of wilful violations prior to that annulment.

A similar view can be found in a request for a preliminary ruling in January 2015 by
the Landgericht Essen (Germany). The Landgericht filed a request to the CJEU ‘to give
a preliminary ruling pertaining to the validity of the listing of the Liberation Tigers of
Tamil Eelam pursuant to Article 2(3) of Council Regulation (EC) No 2580/2001 of 27
December on specific restrictive measures directed against certain persons and entities
with a view to combating terrorism’.57

In brief, the Landgericht wondered if the listing of the LTTE was invalid. While the
request was withdrawn soon after its filing, it is interesting that the Staatsanwaltschaft
Essen had argued that the answer to the preliminary question would be irrelevant to the
criminal proceedings, since the listing of the LTTE and the implementing regulations
were ‘directly and explicitly applicable law’ and the accused ‘was obliged to obey the
applicable law’.58

Thus, in this view also the annulment of the sanctions would not preclude
prosecution of violations prior to the annulment. It is noteworthy that on 12 December
2014, after the annulment of the sanctions against the LTTE, several defendants were
convicted in Berlin of financially supporting the LTTE from 2007 until 2009.59

According to media reports, another conviction for financial support to the LTTE from
2007 until 2009 was pronounced in Hamburg in early 2016.60

These competing views raise various questions about the annulments of sanctions
regimes and their consequences for individual criminal responsibility. They represent
the opposition between a more formal, rule-based approach of the law and an approach
that puts more emphasis on effective law enforcement. This opposition is found in law
more often, for example concerning the effect of the (administrative) annulment of a
permit on criminal proceedings concerning the violation of permit conditions prior to
the annulment. In the Netherlands, the Supreme Court has ruled that annulment of a
permit precludes prosecution for permit violations prior to the annulment. Thus, a
company which acquires a permit and subsequently violates its conditions, for example
resulting in harm to the environment, cannot be prosecuted for these violations if the
permit is later annulled. This is the case also if the annulment of the permit is due to
procedural or material shortcomings on the part of the company. This state of the law

57 Legal Service Information Note, ‘Case C-7/15 (Kanapathippilai Kanageswaran’ (Council
of the European Union, 19 February 2015)) <http://www.parlament.gv.at/PAKT/EU/XXV/EU/
05/64/EU_56466/imfname_10531295.pdf>.

58 Staatsanwaltschaft Essen v Kanapathippilai Kanageswaran, Case C-7/15 Request for
preliminary ruling (12 January 2015) [18] <http://www.minbuza.nl/ecer/bijlagen/hof_van_
justitie/nieuwe_hofzaken_inclusief_verwijzingsuitspraak/2015/c-zaaknummers/c-7-15-kanages
waran/verwijzingsuitspraak.html>.

59 Press Release, ‘Kammergericht: Unterstützer der “Liberation Tigers of Tamil Eelam” zu
Bewährungsstrafen verurteilt (PM 50/2014)’ (Pressestelle der Berliner Strafgerichte, 12 Decem-
ber 2014) <https://www.berlin.de/sen/justiz/gerichte/kg/presse/archiv/20141212.1405.400617.
html>.

60 Die Welt, ‘Tamile sammelt Geld für Terror-Organisation’ (2 February 2016) <http://www.
welt.de/regionales/hamburg/article151762323/Tamile-sammelt-Geld-fuer-Terror-Organisation.
html>.
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has received substantial criticism, as it is hard to understand from a law enforcement
perspective that a company that acquires a permit to which it is not entitled in the first
place and subsequently wilfully violates its conditions, should go free.61 The more
formal rule-based approach simply notes that one cannot be prosecuted for violating
the conditions of a permit that in hindsight has never existed.62

Whatever approach one prefers, it is clear that the annulment of sanctions for
procedural defects is detrimental to the effectiveness of the sanctions regime. Annul-
ment first affects individual investigations and prosecutions. But it also undermines the
effectiveness of the sanctions regime on a broader and deeper level. Investigations of
sanctions busters are often complex and resource intensive. They invariably have an
international dimension, often involve States with which the investigating State has no
regular relationship for mutual legal assistance in criminal matters, and often require
intensive and expensive translation services and both legal and factual expertise that is
scarce in law enforcement. As a result, these cases are generally not the first to be
chosen by those who decide which cases to prioritize for investigation. It is safe to say
that cases of sanctions violations are under-investigated and under-prosecuted in many
countries.

When those sanctions cases that are investigated and prosecuted at substantial cost
ultimately fail to yield any results because their legal basis is annulled on the
international level at a very late stage, the limited enthusiasm to pursue such cases in
national systems where resources are limited and there are many possible investigations
to choose from is reduced even further. Thus, annulment of sanctions not only affects a
particular set of cases, but also undermines the effectiveness of the sanctions regime as
a whole.

Meanwhile, there are several ways in which the adverse consequences of annulments
for pending criminal investigations and cases can be avoided or mitigated. In the first
place, States can choose to not simply implement international sanctions, but also
review whether there are grounds to simultaneously apply national sanctions to the
same persons and groups. If that is the case, annulment of the international sanctions
for procedural defects does not void the legal basis for prosecution since the national
sanctions still apply. The United Kingdom, for example, applied (national law)
sanctions to the LTTE years before the EU did. Therefore, the annulment of the EU
sanctions against the LTTE on the basis of procedural flaws in the European sanctions
procedure did not alter the situation in the UK, as the national sanctions still apply.

Second, as described in the previous paragraph, choosing a broad legal basis for the
investigation and prosecution of sanctions busters mitigates the effects of annulment of
sanctions. When cases are built solely on sanctions legislation, annulment makes the
entire case collapse. When investigators build a case where sanctions legislation is only
one of the charges, annulment affects only part of the case. In the prosecution of the
various European branches of the LTTE, for example, not only charges on the basis of
sanctions legislation were pursued but also other criminal charges, including partici-
pation in a criminal and terrorist organization. As a result, the annulment by the CJEU

61 See for example, Hoge Raad, ECLI:NL:PHR:2003:AF7935 (17 June 2003) [13] and Hoge
Raad, ECLI:NL:PHR:2001:AA9885 (26 November 2003) [12] (in Dutch).

62 ibid Hoge Raad 2003 [10]–[12].
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of the sanctions did not affect most charges and convictions for the defendants.
Obviously, including other charges can require a lot of extra work, and is therefore not
always possible or reasonable to pursue. Still, the risk of annulment of sanctions many
years after their proclamation makes it worthwhile to give as much consideration as
possible to alternative or additional bases for prosecution.

In the end, however, we should not only consider how the adverse effects of
annulment of sanctions can be mitigated on the national level. We should also confront
the problem on the international level where the system currently fails. That requires, to
begin with, a higher quality of sanctions law-making. It is difficult to understand, for
example, that the LTTE sanctions of the EU have been annulled when the LTTE has
been designated as a terrorist organization by several European courts in the years just
prior to that annulment. It is simply poor law-making that those judicial decisions have
not immediately been incorporated in the statements of reasons since.

We believe there is also room to reconsider the current line of case law of the CJEU
on the effect of annulment of sanctions on procedural grounds for criminal prosecu-
tions. The importance of judicial review of sanctions regimes is widely acknowledged
and need not be questioned. That all annulments automatically preclude all prosecu-
tions for prior violations, however, need not necessarily be the logical consequence. In
this regard, it may be questioned whether the consequences of annulment should be the
same for sanctions targeting groups and individuals. It may also be questioned whether
the consequences should be the same for annulment on procedural grounds and
material grounds. From a practical point of view, it can be asked whether sanctions
regimes can achieve their aims if annulment on procedural grounds automatically
precludes prosecution of prior violations.
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17. UN sanctions and regional organizations: an
analytical framework
Mirko Sossai

1. INTRODUCTION

Regional organizations are increasingly involved in the imposition of sanctions. A
perusal of the most recent practice shows that various regional organizations have
applied sanctions against their Member States for the purpose of enforcing aims and
principles recognized in their own constituent instrument. Moreover, at least in one
case – the European Union (EU) – such organizations have adopted non-forcible
measures against non-Member States. This raises questions as to the coordination both
with the UN and among the various regional organizations as well as the complement-
arity between sanctions regimes at different levels.1 Although the issues of the
participation of regional organizations in sanctions decision-making2 and that of the
relations between the UN and regional organizations are not new, still, the imposition
of sanctions constitutes an important test case to challenge different legal approaches
regulating such interaction.

The post-Cold War period has witnessed a proliferation of sanctions by regional
organizations: whereas the first decade was characterized by the economic measures
taken by the Economic Community Of West African States (ECOWAS) and the
Organization of American States (OAS), an organization then less active in this field, in
recent years the African Union (AU) has been one of the most dynamic players,
imposing both suspensions of membership and targeted sanctions in reaction to
unconstitutional changes of government within the regional area. In addition, the AU
has asked the UN Security Council (UNSC) to make its sanctions universal in relation
to the Central African Republic (CAR) and Guinea-Bissau. Indeed, in at least four
cases in Africa, non-forcible measures were adopted by the UNSC, as well as by the
EU and the AU. Even a regional organization that was considered to be traditionally
sceptical about sanctions, the Arab League, has recently employed this tool against
Libya and Syria. However, others continue to remain rather critical vis-à-vis measures
interfering with domestic affairs: for instance, the Association of Southeast Asian
Nations (ASEAN) countries not only explicitly refused to include a sanctioning

1 Compendium of the High-level Review of United Nations Sanctions (12 June 2015) UN
Doc A/69/941 – S/2015/432.

2 See Vera Gowlland-Debbas, ‘Implementing Sanctions Resolutions in Domestic Law’ in
Vera Gowlland-Debbas (ed), National Implementation of United Nations Sanctions (Martinus
Nijhoff 2004) 33, 45.
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mechanism when drafting their 1998 Charter, but also on many occasions called for the
lifting of EU and US sanctions on Myanmar.3

Given the great variety of practice, it is important to chart this diversity and to offer
an analytical framework for understanding the possible interplay with UN sanctions. A
fundamental distinction should be made between regional measures simply implement-
ing UN sanctions, and the adoption of autonomous measures by regional organizations.
Their legal qualification depends on whether they constitute sanctions against members
under the establishing treaty or countermeasures under general international law.4

Situations of concurrence with UN sanctions might occur also in these scenarios: for
instance, when a UNSC decision comes after a regional organization has already taken
action, or when a UN sanctions regime represents the basis for more extensive regional
measures.5 Though different sanctions regimes might be mutually supportive in some
situations, one cannot exclude the possibility of potential tensions arising: for instance,
with regard to the specific content of the respective measures; in case of the inability of
the UNSC to adopt non-forcible measures; as well as regarding the termination of such
sanctions.

The relationship between the UN and regional organizations on the issue of
non-forcible measures has been described as opaque.6 This is the reason why it is
important to reconstruct the legal framework governing it. Notwithstanding the fact that
the UNSC cannot impose binding obligations on an international organization with
separate legal personality from UN Member States, the point was made that ‘inter-
governmental organizations are generally required to comply with Council resolu-
tions’.7 To that effect, this study analyses the issues at stake from three perspectives:
(i) Member States’ obligations under the UN Charter; (ii) the specific content of the
treaties establishing regional organizations; and (iii) the existence of customary rules of
coordination and cooperation. Therefore, it does not address the issue of the existence
of substantial limits to the implementation of UN sanctions, deriving from international
obligations aimed at the protection of other values, including human rights, as well as
the problems related to the allocation of responsibility between UN and regional
organizations in the case of the commission of internationally wrongful acts.

3 See Elin Hellquist, ‘Regional Organizations and Sanctions Against Members – Explain-
ing the Different Trajectories of the African Union, the League of Arab States, and the
Association of Southeast Asian Nations’ (2014) KFG Working Paper Series 59, 17.

4 cf the chapter by Tom Ruys in this volume.
5 See Michael Brzoska, ‘International Sanctions before and Beyond UN Sanctions’ (2015)

91(6) International Affairs 1339.
6 Nicholas Tsagourias and Nigel D White, Collective Security: Theory, Law and Practice

(CUP 2013) 130.
7 Bardo Fassbender, ‘The United Nations Charter as Constitution of the International

Community’ (1998) 36 Columbia Journal of Transnational Law 529 at 609.
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2. THE NOTION OF REGIONAL ORGANIZATIONS WITHIN THE
UN COLLECTIVE SECURITY SYSTEM

At the outset, the use of the term ‘regional organizations’ will be clarified. The
prevailing opinion holds that, absent a definition of ‘regional arrangement or agency’ in
Article 52 UN Charter, a flexible and pragmatic approach shall be embraced.
Accordingly, the term ‘regional’ should not be simply restricted to geographical
proximity: what it requires is close and reliable ties among the members.8 Also, it is not
relevant whether an organization considers itself as a regional arrangement within the
meaning of Chapter VIII, for a formalistic approach should be abandoned.

As for the competence in the field of peace and security, it has been suggested that
regional organizations are those that have the task of taking care of the peaceful
settlement of disputes within their own region.9 However, this approach appears too
rigid,10 also in light of the expanded conception of peace and security which
characterizes the most recent practice of the UNSC. There is little doubt that
organizations whose primary aim is economic integration may fall within the category
of regional organizations under Chapter VIII, as is the case of the EU and ECOWAS.

It follows that regional organizations comprise non-universal groupings that are
essentially self-defining in terms of memberships as well as of object and purposes,
although they are aimed at protecting a comprehensive range of values, such as peace
and security, the promotion of human rights, and economic cooperation.11 The crucial
factor is not the nature of the organization but the type of action and the attitude of the
UNSC.12 It follows that the key aspect is that regional organizations share similar goals
and values to the UN: this helps to explain the potential for overlap with the functions
of the UN.13

Given that international organizations do not operate in isolation from each other, it
is therefore fundamental to identify the legal framework governing the relations among
them.14 In general terms, the normative coordination between international organ-
izations has been construed as essentially based on the principles of ‘normative

8 See Christian Walter, ‘Article 52’ in Bruno Simma, Daniel-Erasmus Khan, Georg Nolte
and Andreas Paulus (eds), The Charter of the United Nations (3rd edn, OUP 2012) 1445; Ugo
Villani, ‘Les rapports entre l’ONU et les organisations régionales dans le domaine du maintien
de la paix’ (2001) 290 Recueil des Cours 225.

9 Erika De Wet, ‘Regional Organizations and Arrangements: Authorization, Ratification, or
Independent Action’ in Marc Weller (ed), The Oxford Handbook of the Use of Force in
International Law (OUP 2105) 314.

10 cf Laurence Boisson de Chazournes, ‘Les relations entre organisations régionales et
organisations universelles’ (2010) 347 Recueil des Cours 79, 250.

11 See Philippe Sands and Pierre Klein, Bowett’s Law of International Institutions (6th edn,
Sweet & Maxwell 2009) 213.

12 Christine Gray, International Law and the Use of Force (3rd edn, OUP 2008) 289.
13 Tsagourias and White (n 6) 117.
14 See Evelyne Lagrange, ‘Les relations entre les organisations internationales’ in Michele

Vellano (ed), Il futuro delle organizzazioni internazionali: prospettive giuridiche/L’avenir des
organisations internationales: perspectives juridiques (Editoriale scientifica 2015) 131.
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hierarchy’ and ‘functional independence’.15 A classical topic of research has been hence
that of whether the interaction between universalism and regionalism is based on
tension or complementarity.16 As early as the first decades after the adoption of the UN
Charter, three different theoretical models were identified regarding the relations
between universal and regional organizations: ‘collaboration, concurrence, chasse
gardée’.17 Determining the role of regional organizations vis-à-vis worldwide inter-
national organizations – in one author’s view – ‘is a question of the adequate allocation
of the power to maintain and – if necessary – to enforce international peace and
security’.18

Chapter VIII of the UN Charter indeed envisages the relations between the UNSC
and regional organizations as oscillating between the principles of subordination and
autonomy.19 Whereas the former concept responds to a pyramidal logic where at the
top of the hierarchy stands the organization with general competence and universal
membership, the latter is primarily understood as the capacity of the organization to act
independently of its Member States as well as of other international organizations. In
principle, the various organizations, both universal and regional, are created by
autonomous international treaties: therefore ‘[t]here only exists a legal link of sub-
ordination – in a true vertical dimension – where there is a specific treaty provision to
that effect.20 Therefore, the present analysis will focus not only on Member States’
obligations under the UN Charter, but also on the specific provisions devoted to the UN
collective security system included in the constituent instruments of the relevant
regional organizations. It goes without saying that any analytical reconstruction of the
legal relations between the UN and regional organizations reflects the underlying

15 René-Jean Dupuy, ‘Le droit des relations entre les organisations internationales’ (1960)
100 Recueil des Cours 457, 565. See C Wilfred Jenks, ‘Co-ordination in International
Organization: an Introductory Survey’ (1951) British Yearbook of International Law 29.

16 Christoph Schreuer, ‘Regionalism v. Universalism’ (1995) 6 EJIL 477.
17 Michel Virally, ‘Les relations entre organisations régionales et organisations universelles’

in SFDI, Régionalisme et universalisme dans le droit international contemporain (Pedone 1977)
147, 158.

18 Jost Delbrück, ‘The Role of Regional Organizations in Maintaining Peace and Security’
in Michael Bothe, Mary Ellen O’Connell and Natalino Ronzitti (eds), Redefining Sovereignty:
the Use of Force after the Cold War (Transnational Publishers 2005) 145, 146.

19 Boisson de Chazournes (n 10) 264; see also Richard Burchill, ‘Regional Arrangements
and the UN Legal Order’ in Richard Collins and Nigel D White (eds), International Organ-
izations and the Idea of Autonomy: Institutional Independence in the International Legal Order
(Routledge 2011) 316.

20 Christian Dominicé, ‘Co-ordination Between Universal and Regional Organisations’, in
Niels M Blokker and Henry G Schermers (eds), Proliferation of International Organizations
(Kluwer 2001) 67. See Riccardo Monaco, ‘Les Principes régissant la structure et le fonctionne-
ment des organisations internationales’ (1977) 156 Recueil des cours 170: ‘s’il y a un concept
général auquel on peut rattacher la coordination, c’est bien l’autonomie, et non pas la
subordination.’
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paradigmatic tension within the law of international organizations between contractu-
alist and constitutionalist approaches: this is notoriously due to the ambiguous nature of
the constituent instrument of international organizations.21

Since international organizations are subjects of international law, one might wonder
whether customary law might be invoked for the purpose of regulating the interaction
between the UN and regional organizations, and among regional organizations. The
point was made that general principles – including non-interference, good neighbour-
liness and cooperation – the relevance of which seem to be uncontested as regards
inter-state relations, could find analogous application to discipline overlaps between
international organizations. Such inter-organization principles would be function based:
‘international organizations should be aware of, and take into account, the tasks of
organizations that are competent in a neighbouring field’.22

Although there was an initial disagreement as to whether there should be any
cooperation between the UN and regional organizations, in recent decades there has
been increasing awareness of the importance of forging partnership between global and
regional responses. Even in 1995, the UN General Assembly stressed that
‘[c]ooperation between regional arrangements or agencies and the United Nations
should be in accordance with their respective mandates, scope and composition’.23 The
principle of cooperation is also strongly affirmed in the 2005 World Summit Outcome,
in which the Heads of State and Government resolved ‘[t]o expand consultation and
cooperation between the United Nations and regional and sub-regional organizations
through formalized agreements between the respective secretariats and, as appropriate,
involvement of regional organizations in the work of the Security Council’.24

Assuming the shift from a law of co-existence to a law of cooperation,25 the point is
made that cooperation has gained the character of a structural, guiding and legal
principle, which plays a role also with respect to the relations between international
organizations.26 The need for coordination between the UN and the regional organ-
izations has recently been stressed, since ‘the multiplicity of sanctions regimes,

21 See Jean D’Aspremont, ‘The Law of International Organizations and the Art of
Reconciliation: From Dichotomies to Dialectics’ (2014) 11 International Organizations Law
Review 428. In the Italian literature, Ricardo Monaco, ‘Le caractère constitutionnel des actes
institutifs d’organisations internationales’ in Mélanges offerts à Charles Rousseau: la commun-
auté internationale (Pedone 1974) 153.

22 Niels Blokker, ‘Proliferation of International Organizations: an Exploratory Introduction’
in Blokker and Schermers (eds) (n 20) 1, 30.

23 Declaration on the Enhancement of Cooperation between the United Nations and
Regional Arrangements or Agencies in the Maintenance of International Peace and Security (17
February 1995) UN Doc A/RES/49/57.

24 2005 World Summit Outcome (24 October 2005) UN Doc A/RES/60/1.
25 See Wolfgang Friedmann, The Changing Structure of International Law (Columbia

University Press 1964).
26 Lagrange (n 14); Louis Balmond, ‘La sécurité collective, du droit des Nations Unies au

droit régional?’ in Maurizio Arcari and Louis Balmond (eds), La sécurité collective entre légalité
et défis à la légalité (Giuffré 2008) 45, 61. See Dupuy (n 15) 584: in the relations between
international organisations there is ‘une norme fondamentale qui leur impose de coopérer et de
coordonner leurs activités au bénéfice d’un intérêt plus vaste que celui assigné à chacune d’elles:
l’intérêt de la communauté des Nations’.
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however, can be confusing to some actors, as well as to the targets and the private
sector, sometimes leading to over-compliance and complicating implementation’.27

Regional organizations and UNSC sanctions committees are called upon to further
cooperate through the exchange of information and capacity-building efforts, also for
the purpose of increasing the transparency of UN targeted sanctions measures: regional
organizations could provide ‘additional details for statements of case of listed indi-
viduals or entities who are active within the territories of their Members, and [ensure]
detailed statements of case are prepared by their Members who propose listings’.28

3. MODALITIES OF INTERACTION BETWEEN UN AND
REGIONAL SANCTIONS

In recent times, there has been increasing interest among international relations
scholars on the topic of overlap and interplay between international organizations.29

What seems to be relevant for our purposes is that ‘in general, organisational interplay
highlights situations of mutual influence on institutional performance’.30 The nature of
such influence is a decisive element in the context of the implementation of UN
sanctions. The African continent represents the most relevant scenario where the issue
of the interaction between UN and regional responses has emerged. In the International
Relations (IR) literature, the questions are whether UN and regional organizations
apply economic measures to the same states/situations, whether they have the same
objectives and whether they coordinate their activities.31

Although various resolutions of the two main political organs of the UN have dealt
with cooperation between the UN and regional and sub-regional organizations in
maintaining international peace and security, the core topic has remained that of the
collaboration and coordination in the field of peace operations rather than of non-
forcible measures: for instance, no reference to sanctions is made in the relevant UNSC
resolutions on cooperation between the UN and African regional organizations.32 It is
noteworthy that in November 2014, the UNSC failed to adopt a resolution on UN

27 Compendium of the High Level Review (n 1) 60.
28 ibid.
29 Rafael Biermann, ‘Towards a Theory of Inter-Organizational Networking’ (2008) 3(2)

Review of International Organisations 151; Thomas Gehring and Sebastian Oberthur, ‘The
Causal Mechanisms of Interaction between International Institutions’ (2009) 15 European
Journal of International Relations 125.

30 Malte Brosig, ‘Overlap and Interplay between International Organisations: Theories and
Approaches’ (2011) 18 South African Journal of International Affairs 147.

31 See Andrea Charron, ‘Sanctions and Africa: United Nations and Regional Responses’ in
Jane Boulden (ed), Responding to Conflict in Africa: The United Nations and Regional
Organizations (2nd edn, Palgrave 2013) 77; David Cortright, Linda Gerber and George A Lopez,
‘Implementing Targeted Sanctions: the Role of International Agencies and Regional Organ-
izations’ in Peter Wallensteen and Carina Staibano (eds), International Sanctions: Between
Words and Wars in the Global System (Frank Cass 2005) 144.

32 See UNSC Res 2033 (12 January 2012) UN Doc S/RES/2033 (2012); UNSC Res 2167
(28 July 2014) UN Doc S/RES/2167 (2014).
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sanctions supported by Australia, partly because of the disagreements between the
members on the issue of coordination with regional sanctions: the draft document
recommended a role for the UN Secretary-General in promoting cooperation with
regional organizations with respect to the implementation of UN sanctions.33

Yet, with the increasing imposition of measures by virtue of Article 41 UN Charter,
the UNSC has played a fundamental role in the formalization process, ie in setting the
standard as regards the content of economic sanctions, which include trade, financial
and arms embargoes, as well as smart sanctions, ie travel bans and asset freezes. There
is little doubt that the shift from state-oriented to individual-oriented sanctions at the
UN level has inspired the type of restrictive measures recently taken by regional
organizations.34

Previous analyses of the interfaces between regional and UN levels have revealed
that half of the sanctions regimes initiated by the UNSC superseded regional sanc-
tions.35 Although this temporal element should be taken into account, it does not
constitute a decisive factor. An appraisal of the measures taken by a regional
organization vis-à-vis UN non-forcible measures under Article 41 requires the consider-
ation of two related questions: first, whether they are aimed at implementing UN
sanctions; and second, if the answer is in the negative, whether they fall within the
specific category of treaty-based sanctions against the organization’s Member States or,
alternatively, whether they are unilateral measures whose legality should be assessed
under general international law.

Four different scenarios emerge from the two previous questions. The first scenario is
that of regional organizations simply implementing UN sanctions. The second one
envisages the situation of a regional organization not only adhering to a UNSC decision
but also adopting its own measures in addition to UN sanctions. A third scenario
encompasses the adoption of coercive measures by a regional organization against its
members on the basis of the constituent instrument, prior to or in combination with UN
sanctions against the same targets. In the last scenario the UNSC takes no action
whereas regional organizations impose unilateral measures: the measures may be
regarded as acts of retorsion if they constitute ‘unfriendly’ conduct not inconsistent
with any international obligation of the regional organizations; if unlawful, they can be
justified as countermeasures.

Whereas IR scholars tend to use the term ‘sanction’ as an all-encompassing notion,
the distinction between sanctions stricto sensu and countermeasures remains relevant

33 Letter dated 5 November 2014 from the Permanent Representative of Australia to the
United Nations addressed to the Secretary General UN Doc. S/2014/793; UNSC Verbatim
Record (25 November 2014) UN Doc S/PV/7323.

34 Alain Pellet and Alina Miron, ‘Sanctions’ in Rüdiger Wolfrum (ed), Max Planck
Encyclopedia of Public International Law (OUP 2014); Guillaume Le Floch, ‘L’adoption de
sanctions’ in Evelyne Lagrange and Jean-Marc Sorel (eds), Droit des organisations internation-
ales (LGDJ 2013) 832, 855.

35 Andrea Charron and Clara Portela, ‘The UN, Regional Sanctions and Africa’ (2015) 91
International Affairs 1369.
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from a legal viewpoint.36 The two notions, however, respond to a different logic:37

given the concept of countermeasures elaborated by the International Law Commission
(ILC) – as conduct otherwise unlawful taken in response to a previous breach of
international law38 – the term ‘sanctions’ identifies coercive measures taken by a
competent organ of an international organization against its members in accordance
with its internal rules,39 which do not necessarily constitute a reaction to an inter-
nationally wrongful act. UN sanctions constitute the paradigmatic example. As for the
legal qualification of the economic measures imposed by regional organizations, the
key variable is the existence of a sanctioning power in their internal rules: however, in
some circumstances it might not be easy to establish whether they fall within the legal
regime of sanctions or that of countermeasures.40

4. THE IMPLEMENTATION OF UN SANCTIONS BY REGIONAL
ORGANIZATIONS

In the first scenario, regional organizations simply give effect to UN sanctions against
non-members. The practice mostly originates from the EU: with the transfer of powers
from its Member States, the implementation of UNSC decisions has involved the
adoption of measures which fall within EU competence in the sphere of external
relations.41

Once the UNSC exercises its powers under Chapter VII of the UN Charter by
adopting measures not implying the use of force under Article 41, Member States are
under an obligation to implement them in good faith without undermining their
effective application.42 The question of the binding effect of UN sanctions for regional
organizations has been posed specifically with regard to the implementation of

36 See Frédéric Dopagne, Les contre-mesures des organisations internationales (Anthemis
LGDJ 2010) 233; Nigel D White and Ademola Abbass, ‘Countermeasures and Sanctions’ in
Malcolm D Evans (ed), International Law (4th edn, OUP 2014).

37 See James Crawford, ‘The Relationship between Sanctions and Countermeasures’ in Vera
Gowlland-Debbas (ed), United Nations Sanctions and International Law (Martinus Nijhoff
2001) 57; Mariano Aznar, ‘La distinction entre sanctions et contre-mesures’ (2013) 47 RBDI
111, 113.

38 See (2001) Yearbook of the International Law Commission Vol II Part 2, 75.
39 See Georges Abi-Saab, ‘The Concept of Sanction in International Law’ in Gowlland-

Debbas (ed), United Nations Sanctions and International Law (n 37) 29, 32.
40 Though the Draft Articles on the Responsibility of International Organizations envisage

recourse to countermeasures by international organizations against their members, the commen-
tary makes clear that such possibility could be restricted or limited by the rules of the
organization: ILC, ‘Draft Articles on the Responsibility of International Organizations’ (2001)
Yearbook of the International Law Commission Vol II Part 2 (DARIO).

41 See among others Panos Koutrakos, EU International Relations Law (2nd edn, Hart
2015); Daniel Bethlehem, ‘The European Union’ in Gowlland-Debbas (ed), National Implemen-
tation of United Nations Sanctions (n 2) 123.

42 Linos-Alexandre Sicilianos, ‘Countermeasures in Response to Grave Violations of
Obligations Owed to the International Community’ in James Crawford, Alain Pellet and Simon
Olleson (eds), The Law of International Responsibility (OUP 2010) 1137, 1142.
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anti-terrorist sanctions by the EU: the issue of the review of such measures has
demonstrated that the relationship between UN and regional organizations is ‘charac-
terized at present by an open dialectic that oscillates between deference and
disobedience’.43

Regional organizations as such are not members of the UN, and therefore are not
bound ‘to accept and carry out the decisions of the Security Council’, pursuant to
Article 25 UN Charter. Nevertheless, Article 48(2) provides that UNSC ‘decisions shall
be carried out by the Members of the United Nations directly and through their action
in the appropriate international agencies of which they are members’. The assertion by
the UNSC that not only states, but also all relevant international and regional
organizations should act strictly in accordance with the provisions of its decisions
emerged with the trade embargoes imposed during the first post-Cold War decade.
Although the relevant paragraphs of the resolutions do not contain the word ‘decides’
but simply ‘calls upon’, it was observed that they are ‘more than just an appeal or a
request of a political character, because legal consequences are attached’44 to them. In
particular, the sanctions are claimed to affect ‘any rights or obligations conferred or
imposed by any international agreement or any contract entered into or any licence or
permit granted’45 prior to the date of the adoption of the resolution. This language
seems to be based on the principle of primacy of UN decisions over all other
international obligations, which echoes the content of Article 103 UN Charter.

The ‘supremacy clause’ contained in Article 103 has gained increasing importance in
recent years and various courts have invoked it for different purposes,46 so that this
provision – in some authors’ view – has eventually suffered from ‘interpretative
torsions’.47 Some authors have relied on Article 103 to affirm the subordination of
international organizations to the obligations under the UN Charter, by arguing that

43 Laurence Boisson de Chazournes, ‘Relationships and Interfaces between Regional and
Universal Organizations: Room for New Developments’ (2012) 9 International Organizations
Law Review 263, 265.

44 Bardo Fassbender, The United Nations Charter as the Constitution of the International
Community (Martinus Nijhoff 2009) 149.

45 See UNSC Res 670 (25 September 1990) UN Doc S/RES/670; UNSC Res 748 (31
March 1992) UN Doc S/RES/748; UNSC Res 757 (30 May 1992) UN Doc S/RES/757; UNSC
Res 841 (16 June 1993) UN Doc S/RES/841; UNSC Res 864 (15 September 1993) UN Doc
S/RES/864; UNSC Res 883 (11 November 1993) UN Doc S/RES/883; UNSC Res 917 (6 May
1994) UN Doc S/RES/917; UNSC Res 918 (17 May 1994) UN Doc S/RES/918; UNSC Res
1054 (26 April 1996) UN Doc S/RES/1054; UNSC Res 1127 (28 August 1997) UN Doc
S/RES/1127; UNSC Res 1132 (8 October 1997) UN Doc S/RES/1132; UNSC Res 1160 (31
March 1998) UN Doc S/RES/1160; UNSC Res 1173 (12 June 1998) UN Doc S/RES/1173;
UNSC Res 1267 (15 October 1999) UN Doc S/RES/1267; UNSC Res 1298 (17 May 2000) UN
Doc S/RES/1298; UNSC Res 1306 (5 July 2000) UN Doc S/RES/1306; UNSC Res 1333 (19
December 2000) UN Doc S/RES/1333.

46 Rain Liivoja, ‘The Scope of the Supremacy Clause of the United Nations Charter’ (2008)
57(3) International and Comparative Law Quarterly 583.

47 Pasquale De Sena, ‘Sanzioni individuali del Consiglio di Sicurezza, art. 103 della Carta
delle Nazioni Unite e rapporti tra sistemi normativi’ in Francesco Salerno (ed), Sanzioni
“individuali” del Consiglio di Sicurezza e garanzie processuali fondamentali. Atti del convegno
di studio organizzato dall’Università di Ferrara (12 e 13 dicembre 2008) (Cedam 2010) 45, 46.
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constituent treaties are international agreements concluded by UN members and
therefore they do fall within the ambit of the supremacy clause.48 A related question is
to what extent the UNSC, through the adoption of a binding resolution imposing
sanctions, could ‘adapt’ the constituent instrument of a regional organization for the
needs of international peace and security: ie ‘to makes changes to the … treaty
constituting the legal person and defining its functions and powers’.49 The underlying
issue is whether a UN sanctions regime might even alter the competences of a regional
organization, by extending its powers to the imposition of non-forcible measures,
beyond what was envisaged in the establishing treaty.50 This might be problematic
insofar as it affects the principle of conferred powers.

The Kadi case-law before the European judicial institutions represented the other
pole of the dialectics between primacy and autonomy as regards the relationship
between the UN and regional organizations.51 The approach taken by the Court of
Justice of the European Union, which emphasized the existence of separate and distinct
legal orders, was considered as an expression of a dualist conception of the interplay
between UN law and the EU legal order.52 However, the specificities of the European
integration – and particularly the conceptualisation of autonomy in a strong constitu-
tional sense – should not be considered as creating the analytical framework for an
evaluation in general terms of the effect of UNSC decisions on regional organizations.

In conclusion, the prevailing view is that regional organizations as such are not
directly bound by Article 103 UN Charter:53 however, the obligation contained therein
rests on the UN members, which cannot escape it by creating a separate international
legal person which, in principle, is not bound by it. In this context, it is important to
discuss the implications of the clause contained in Article 67 of the Articles on the
Responsibility of International Organizations, which reproduces Article 59 of the
Articles on Responsibility of States for Internationally Wrongful Acts, in stating that

48 See R H Lauwaars, ‘The Interrelationship between United Nations Law and the Law of
Other International Organizations’ (1983–84) 82 Michigan Law Review 1604.

49 Stefan Talmon, ‘Security Council Treaty Action’ (2009) 62 Revue hellénique de droit
international 1; see also Michael Wood, ‘The Law of Treaties and the UN Security Council:
Some Reflections’ in Enzo Cannizzaro (ed), The Law of Treaties beyond the Vienna Convention
(OUP 2011) 244.

50 See, in this regard, the issue the competences of the Community and the EU to adopt
sanctions against individuals before the entry into force of the Lisbon Treaty. See Christina
Eckes, EU Counter-Terrorist Policies and Fundamental Rights: The Case of Individual Sanctions
(OUP 2009) 79ff.

51 Joined Cases C-584, C-593 & C-595/10P Commission and Others v Kadi (Kadi II
appeal), Judgment of 18 July 2013; Case T-85/09 Kadi v Commission (Kadi I) [2010] ECR
II-5177; Joined Cases C-402/05 & C-415/05 P Kadi and Al Barakaat International Foundation v
Council and Commission (Kadi I appeal) [2008] ECR I-6351.

52 See for example Jean D’Aspremont and Frédéric Dopagne, ‘Kadi: The ECJ’s Reminder
of the Elementary Divide between Legal Orders’ (2008) 5 International Organisations Law
Review 371, 374.

53 Lorenzo Gradoni, ‘Il lato oscuro dell’articolo 103 della Carta delle Nazioni Unite’ in
Massimo Meccarelli, Paolo Palchetti and Carlo Sotis (eds), Le regole dell’eccezione. Un dialogo
interdisciplinare a partire dalla questione del terrorismo (Eum 2011) 263, 282; Robert Kolb,
‘L’article 103 de la Charte des Nations Unies’ (2013) 367 Recueil des cours 9, 177.
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the articles are ‘without prejudice to the Charter of the United Nations’. In its
commentary to this provision, the ILC argued that ‘even if the prevailing effect of
obligations under the Charter may have a legal basis for international organizations that
differs from the legal basis applicable to States, one may reach the conclusion that the
Charter has a prevailing effect also with regard to international organizations’.54

The elusive position taken by the ILC poses the question of the existence of
alternative legal bases for both the binding and the prevailing effect of the UN Charter’s
obligations on regional organizations. One cannot exclude that these might derive from
the conclusion of an agreement with the UN or from the unilateral acceptance of the
binding nature of the UN Charter.55 In this regard, the point has been made that the
direct relevance of the obligations under the UN Charter vis-à-vis the EU needs to be
assessed against the background of the overall evolution of the EU/UN interaction: as
an observer with enhanced status, the EU participates in the work and the activities of
the UN in the field of international peace and security56 – also through the conclusion
of bilateral agreements – to such an extent that it would be formalistic to affirm that the
EU is extraneous to the UN, particularly because of the transfer of competences from
EU Member States.57

Moreover, should regional organizations ratify the 1986 Vienna Convention on the
Law of Treaties between states and international organizations or between international
organizations, and the Convention enter into force, they would be bound by the
‘without prejudice’ clause contained in Article 30(6) to recognize the prevalence of the
Charter.58

Much discussion was recently devoted to the constituent instruments of regional
organizations, since the Court of First Instance in the Yusuf and Kadi cases stated that
the European Community ‘must be considered to be bound by the obligations under the
Charter of the United Nations in the same way as its Member States, by virtue of the
Treaty establishing it’.59 This approach points to the normative autonomy of regional
organizations, by looking at the content of explicit provisions in the relevant constituent
instruments, particularly those making reference to the UN Charter. A paradigmatic

54 ‘Commentary to Article 67’, ILC, ‘Draft Articles on the Responsibility of International
Organizations’, with commentaries 2011 UN Doc A/66/10; see Maurizio Arcari, ‘Parallel
Worlds, Parallel Clauses: Remarks on the Relationship between the Two Sets of ILC Articles on
International Responsibility and the UN Charter’ in Maurizio Ragazzi (ed), Responsibility of
International Organizations: Essays in Memory of Sir Ian Brownlie (Martinus Nijhoff 2013) 97,
102.

55 Andreas Paulus and Johann Leiss, ‘Article 103’ in Simma et al (n 8) 2131.
56 Participation of the European Union in the work of the United Nations, UN Doc

A/RES/65/276 (3 May 2011); see also UNSC Presidential Statement UN Doc S/PRST/2014/4
(14 February 2014).

57 Sergio Marchisio, ‘Il primato della Carta e la Comunità europea’ in Salerno (n 47) 87,
103.

58 See Alexander Orakhelashvili, ‘Article 30, Convention of 1986’ in Olivier Corten and
Pierre Klein (eds), The Vienna Conventions on the Law of Treaties. A Commentary (OUP 2011)
801, 803.

59 Case T-306/01 and Case T-315/01 Ahmed Ali Yusuf and Al Barakaat International
Foundation and Yassin Abdullah Kadi v Council of the European Union and Commission of the
European Communities 21 September 2015, paras 193 and 243.

UN sanctions and regional organizations 405



example is the one offered by Article 131 of the OAS Charter, which provides that
‘[n]one of the provisions of this Charter shall be construed as impairing the rights and
obligations of the Member States under the Charter of the United Nations’.60 In the
same vein, under Article 1 of the Statute of the Council of Europe, ‘[p]articipation in
the Council of Europe shall not affect the collaboration of its members in the work of
the United Nations and of other international organisations or unions to which they are
parties’.

As for the EU, the focus should not be exclusively on those provisions offering the
legal basis for the adoption of sanctions against states, individuals and legal entities, ie
Articles 75 and 215 TFEU following the entry into force of the Lisbon Treaty.61 Indeed,
these provisions need to be read in conjunction with other provisions in the EU
Treaties, which ‘present the United Nations and its Charter as the guiding legal
framework for the EU in its external relations’.62 Not only does Article 3(5) TEU refer
to ‘respect for the principles of the United Nations Charter’ as part of the ‘the strict
observance and the development of international law’, among the objectives that the
EU shall pursue in its relations with the wider world: Article 21 TEU, which contains
general provisions on external action, provides that the EU ‘shall seek to develop
relations and build partnerships with … international, regional or global organisations’
and that it ‘shall promote multilateral solutions to common problems, in particular in
the framework of the United Nations’. It follows that, at least from a substantive point
of view, the EU Treaties place external action within the limits of UN law.

5. REGIONAL ‘SUPPLEMENTARY MEASURES’ IN ADDITION TO
UN SANCTIONS

In a growing number of cases in recent years – such as Iran, Democratic People’s
Republic of Korea, Libya and Côte d’Ivoire – the EU has issued ‘supplementary
measures’, going beyond what was required under the relevant UNSC decisions. The
EU Guidelines on implementation and evaluation of restrictive measures specify that
‘[i]n the case of measures implementing UNSC Resolutions, the EU legal instruments
will need to adhere to those Resolutions. However, it is understood that the EU may
decide to apply measures that are more restrictive.’63 Considering that the adoption of
such measures has usually occurred after a certain period since the creation of the UN

60 Charter of the Organization of the American States (adopted 30 April 1948, entered into
force 13 December 1951) 119 UNTS 3.

61 It is beyond the scope of the present chapter to present the issue of the relationship
between Article 75 and Article 215 TFEU. See Case C-130/10 European Parliament v Council
19 July 2012.

62 Ramses A Wessel and Steven Blockmans, ‘The Legal Status and Influence of Decisions
of International Organizations and other Bodies in the European Union’ (2014) College of
Europe Research Paper in Law; see also Nikolaos Lavranos, Legal Interaction between
Decisions of International Organizations and European Law (Europa Law Publishing 2004).

63 Council of the European Union, Guidelines on implementation and evaluation of
restrictive measures (sanctions) in the framework of the EU CFSP, 11205/12, 15 June 2012 (EU
Guidelines).
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sanctions regime, their aim is to strengthen the existing UN measures given the
dissatisfaction as to their impact and effects.64 The practice of so-called additional
measures is shared with the US and a number of other countries, including Australia,
Canada, Japan and Switzerland.

The debate on the legitimacy of this type of sanctions has focused on ‘whether UN
sanctions should be considered as the floor on which other measures can be built or
whether they constitute the “ceiling” (or limit) in what is legitimate’.65 Concern has
been expressed in recent years about both the legal qualification and the legitimacy of
such additional measures. On a political level, strong opposition was levelled by China
and Russia against the practice of unilateral sanctions, as it would contravene the
principle of sovereign equality of UN Member States, undermine the authority of
the UNSC and be counterproductive to crisis resolution.66 It is noteworthy that the
opposition of the majority of UN members to ‘unilateral sanctions’ prompted the
General Assembly to approve in the last years a number of resolutions on the topics of
‘unilateral economic measures as a means of political and economic coercion against
developing countries’ and ‘human rights and coercive economic measures’.67

From a legal viewpoint, the key question is whether – once the UNSC has exercised
its power to adopt non-forcible measures under Article 41 UN Charter – states and
regional organizations need authorization for additional measures. The answer is not
without consequences also in relation to their legal characterization as enforcement
measures adopted on the basis of a UNSC resolution, or as ‘unilateral’ restrictive
measures under general international law. It has been noted that the requirement of
proportionality in the two contexts operates on the basis of different standards: while in
the latter case, countermeasures must be commensurate with the injury suffered and the
gravity of the wrongful act, in the former case the appreciation should be conducted on
the basis of the objectives to be achieved, taking into account the possible adverse
humanitarian consequences.68

The category of additional sanctions consists of both minor measures, such as the
inclusion of other names in the list of the targeted individuals and entities, and more
comprehensive measures. The paradigmatic example of the latter is that of the EU
sanctions imposed on Iran in 2012: the Council agreed to additional restrictive
measures in the energy sector, including an embargo of Iranian crude oil imports to the
EU; in the financial sector, including against the Central Bank of Iran; in the transport
sector; as well as export restrictions and the designation of other listed individuals and
entities, particularly those related to the Islamic Revolutionary Guard Corps (IRGC).69

64 Brzoska (n 5) 1344.
65 Thomas Biersteker and Clara Portela, ‘EU Sanctions in Context: Three Types’ (2015) 26

European Union Institute for Security Studies.
66 cf UNSC Verbatim Record (25 November 2014) UN Doc S/PV/7323; UNSC Verbatim

Record (11 February 2016) UN Doc S/PV/7620.
67 UNGA Res 68/200 (20 December 2013) UN Doc A/RES/68/200.
68 See chapter by Tom Ruys in this volume.
69 Council Decision 2012/35/CFSP of 23 January 2012 amending Decision 2010/413/CFSP

concerning restrictive measures against Iran [2012] OJ L19/22; Council Regulation (EU) No
267/2012 of 23 March 2012 concerning restrictive measures against Iran and repealing
Regulation (EU) No 961/2010 [2012] OJ L88/1.
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One option would be to consider the UNSC resolutions as explicitly or implicitly
inviting states and the EU to go further than their own measures, ie to undertake
additional sanctions against Iran. The point has been made that the legal basis for most
of the supplementary measures was the very same Resolution, 1929 (2010) which
called upon states to ‘exercise vigilance’ over transactions involving Iranian banks,
including the Central Bank of Iran; over the supply, sale, transfer, provision, manufac-
ture and use of all other arms and related materiel; and over those transactions
involving the IRGC. As for the oil embargo, the only reference to that sector was in the
preamble where the UNSC noted ‘the potential connection between Iran’s revenues
derived from its energy sector and the funding of Iran’s proliferation-sensitive nuclear
activities’. The limit of such an approach is that it is highly problematic that the
preamble of a UNSC decision could constitute the legal basis for additional measures.

In the absence of a legal basis under the UN collective security system, the alternative
approach would be to consider the EU measures as a decentralized reaction, to be
qualified either as an act of retorsion or a countermeasure.70 Indeed, the conclusions of
the Council of the EU on Iran seem to consider the supplementary measures as a
response to internationally wrongful acts: ‘Iran continues to refuse to comply with its
international obligations and to fully cooperate with IAEA to address concerns on its
nuclear programme, and instead continues to violate those obligations.’71

However, even assuming that the EU were entitled to take countermeasures as a
reaction to the alleged Iranian breach of international law, ie the interdependent
obligations under the Treaty on the Non-Proliferation of Nuclear Weapons,72 the
question is whether recourse to countermeasures remains open to states once the UNSC
has taken action under Chapter VII. This remains a controversial issue. In the specific
scenario of a UNSC resolution adopted under Chapter VII that excludes the adoption of
countermeasures against a certain state, Special Rapporteur Giorgio Gaja has observed
that ‘neither States nor international organizations could lawfully resort to those
countermeasures’.73 Some authors have stressed the subsidiary character of autonomous
measures in relation to the powers of the Security Council.74 Others, instead, do not
exclude the possibility that UN sanctions and third-party countermeasures may operate
in parallel.75 A third, more nuanced option acknowledges that only lawful measures –
meaning retorsions – would be allowed. The absence of explicit language in the UN

70 See Pierre-Emmanuel Dupont, ‘Countermeasures and Collective Security: The Case of
the EU Sanctions Against Iran’ [2012] Journal of Conflict and Security Law 301.

71 EU Council Conclusion on Iran, 3142nd Foreign Affairs Council meeting 23 January
2012 para 2.

72 See Sahib Singh, ‘Iran, The Nuclear Issue & Countermeasures’ (Ejil:Talk!, 10 January
2012) <http://www.ejiltalk.org/iran-the-nuclear-issue-countermeasures>; more generally, S.
Singh, ‘Non-proliferation Law and Countermeasures’ in Daniel Joyner and Marco Roscini (eds),
Non-proliferation Law as a Special Regime: A Contribution to Fragmentation Theory in
International Law (CUP 2012) 196.

73 Giorgio Gaja, ‘Seventh Report on Responsibility of International Organizations’ (2009)
Yearbook of the International Law Commission Vol II Part One, 73, 96.

74 Sicilianos (n 42) at 1144.
75 Martin Dawidowicz, ‘Third-party Countermeasures: Observations on a Controversial

Concept’ in Christine Chinkin and Freya Baetens (eds), Sovereignty, Statehood and State
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Charter – for example, a clause on non-forcible measures comparable to that of Article
51 on self-defence, which allows self-defence only ‘until the Security Council has
taken the measures necessary to maintain international peace and security’ – is not
conclusive on the point.76 The controversy reflects the divisive discussion regarding the
role of the Security Council as an organ capable of implementing international state
responsibility,77 and more specifically the inherent tension between centralized
responses within the context of the collective security system and the reality of
third-party countermeasures.

A related issue is the effects of the termination of UN sanctions on the coercive
measures taken by a regional organization. The EU Guidelines affirm that ‘[w]here the
EU applies restrictive measures in implementation of Security Council Resolutions
only, it is not proper for the implementing legal instruments to remain in place when
the Security Council has decided the measures should be lifted’.78 In one author’s view,
the question whether the EU should also terminate its supplementary measures should
be answered in the negative, since the right to take countermeasures is based on general
international law.79

Significantly, the Joint Comprehensive Plan of Action (JCPOA), agreed to by the
E3/EU+3 and Iran on 14 July 2015 and endorsed by UNSC Resolution 2231 (2015),
provided for a coordinated lifting of both UN sanctions and the EU and US unilateral
measures, once the International Atomic Energy Agency verified the implementation by
Iran of the nuclear-related measures. On the implementation day, which occurred on 16
January 2016, the relevant UNSC decisions were terminated and simultaneously the
EU80 and US lifted all their economic and financial sanctions taken in connection with
the Iranian nuclear programme. One of the most relevant aspects of the JCPOA is the
introduction of a ‘snap back’ mechanism of reimposition of sanctions in the event of
non-performance of its obligations: the UNSC will deliberate on a resolution to
continue the termination of its sanctions. The consequence of a failure in the adoption
of the decision – for instance, because of the negative vote of a permanent member – is
the reintroduction of the sanctions regime. Given that the JCPOA relates only to the
nuclear proliferation sanctions, the measures adopted by the EU and US in relation to
both the human rights situation in Iran and the support for terrorism remain in force.

Responsibility: Essays in Honour of James Crawford (CUP 2015) 340; see Gaetano Arangio-
Ruiz, ‘Seventh Report on State Responsibility’ (1995) Yearbook of the International Law
Commission Vol II Part One, 95–96.

76 See the comment by Marco Roscini, in Chiaro Franco, ‘Coercive Diplomacy, Sanctions
and International Law’ (2015) IAI available at <http://www.iai.it>.

77 See Vincent-Joël Proulx, Institutionalizing State Responsibility: Global Security and UN
Organs (OUP 2016) 221.

78 EU Guidelines (n 63) para 45.
79 Natalino Ronzitti, ‘Sanctions as Instruments of Coercive Diplomacy: An International

Law Perspective’ in N. Ronzitti (ed), Coercive Diplomacy, Sanctions and International Law
(Brill 2016) 1, 20.

80 Council Decision (CFSP) 2015/1863 of 18 October 2015 amending Council Decision
2010/413/CFSP concerning restrictive measures against Iran [2015] OJ L274/174; Council
Regulation (EU) 2015/1861 of 18 October 2015 amending Regulation (EU) No 267/2012
concerning restrictive measures against Iran [2015] OJ L274/1.
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6. REGIONAL SANCTIONS AGAINST MEMBERS PRIOR TO OR
COINCIDENTAL WITH UN SANCTIONS

A situation of overlap between the UN and a regional organization in the realm of
non-forcible measures might also occur when the latter simultaneously exercises the
power of imposing sanctions inter partes. In this scenario, a regional organization does
not implement UN sanctions: although target states can coincide, the two regimes
remain distinct as regional coercive measures are adopted against members of the
organization – that have agreed to this – for the purpose of enforcing the specific goals
and values recognized by their constitutive instrument.81 Despite the heterogeneity of
regional organizations, it is nonetheless possible to distinguish, on the one hand, those
measures affecting the rights and the prerogatives of the membership (loss of vote,
suspension and expulsion) and, on the other, those of an economic and financial
character inspired by the model of UN sanctions.82 In Africa, the practice of the AU,
ECOWAS and Southern African Development Community (SADC) falls within this
category: the three organizations have exercised their power to institute sanctions
particularly when an unconstitutional change of government has taken place in a
member state. Regional sanctions have not only taken the form of a suspension of
membership rights, but also embraced economic targeted measures, including assets
freeze.83

The AU Constitutive Act, in particular, identifies three instances which justify the
imposition of political and economic measures: under Article 23, in the event of
non-payment of budgetary contributions; when Member States fail to comply with AU
decisions and policies; finally, under Article 30, in cases of unconstitutional change of
government. Interestingly, the AU Peace and Security Council has already dealt with
the issue of enhancing the effectiveness of its own sanctions by recognizing the
importance of ‘the cooperation between the AU, the RECs and other Regional
Mechanisms, the United Nations, the European Union, the League of Arab States,
l’Organisation internationale de la Francophonie and other international organ-
izations’.84 This statement needs to be read in conjunction with Article 3 of the AU
Constitutive Act, which affirms that one of the objectives of the organization is to
‘encourage international cooperation, taking due account of the Charter of the United
Nations’.

In Africa simultaneous application of UN and regional sanctions has occurred in a
minority of cases: a quantitative analysis of the episodes in which African organizations
have imposed sanctions shows that in more than half of the situations the UNSC

81 See Maria Laura Forlati Picchio, La sanzione nel diritto internazionale (Cedam 1974).
82 See Le Floch (n 34) 845.
83 See Mikael Eriksson, Supporting Democracy in Africa: African Union’s Use of Targeted

Sanctions to Deal with Unconstitutional Changes of Government (Swedish Defence Research
Agency 2010); Kirsten Schmalenbach, ‘International Organizations or Institutions, Supervision
and Sanctions’ in Wolfrum (n 34).

84 Ezulwini Framework for the Enhancement of the Implementation of Measures of the
African Union in Situations of Unconstitutional Changes of Government in Africa, 17–19
December 2009.
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actually did not take any action, even when it was requested to do so by regional actors.
What emerges is the rapidity of the regional response and the short duration of
measures taken against Member States, particularly in comparison with the average
length of UN sanctions. In some authors’ view, this could be seen as an expression of
the division of labour between universal and regional organizations, as envisaged by
Chapter VIII of the Charter: to solve security crises within their own regions and by
their own means.85

A paradigmatic example of regional measures without any involvement of the UN is
that of Guinea, particularly because the AU had indeed claimed for the universalization
of its own sanctions, with no success. The AU and ECOWAS imposed targeted
sanctions against political and military leaders and an arms embargo when the situation
in Guinea deteriorated in September 2009, following the military coup d’état after the
death of President Lansana Conté. The AU sanctions included denial of visas, travel
restrictions, and asset freezes targeting ‘the President and members of the National
Council for Development and Democracy (NCDD), members of the government, and
any other individuals, civilian or military, whose activities are aimed at maintaining the
anti-constitutional status quo in Guinea’. On that occasion, the AU Peace and Security
Council inaugurated the practice of communicating the imposition of sanctions to the
UNSC and to ‘all other AU partners’, including the EU, the Organization of the Islamic
Conference, the International Organization of La Francophonie, as well to the League
of Arab States, for the purpose of promoting their universal application.86 Significantly,
the EU had imposed restrictive measures in October 2009, including an arms embargo,
an embargo on the supply of equipment which could be used for internal repression,
and travel bans against the members of the government.87 However, the UNSC did not
take any action on the basis of Article 41 UN Charter.

The dialectic between the regional and universal measures has been much more
intense with respect to the sanctions taken against Côte d’Ivoire. The UNSC had
already adopted an arms embargo, a travel ban and asset freeze in 2004, as well as a
diamond export ban in 2005, with the purpose of ensuring the implementation of the
Linas-Marcoussis Peace Agreement signed by Ivorian political forces.88 In the after-
math of the Presidential elections in November 2010, when both contenders, Alassane
Ouattara and Laurent Gbagbo, claimed to be the President of Côte d’Ivoire, violence
escalated in the country. Regardless of the previous action taken by the UNSC, regional
and sub-regional organizations reacted almost immediately: both ECOWAS and the AU
suspended Côte d’Ivoire’s membership. More significantly, the Central Bank of the
West African States blocked Gbagbo from having access to the country’s funds,
recognizing Ouattara as legitimate President and providing him with that authority.89

However, due to differing views on the crisis among its members, the AU only

85 Charron and Portela (n 35) 1376.
86 Communiqué of the Peace and Security Council of the African Union (29 October 2009)

PSC/AHG/COMM/2(CCVII).
87 Council Common Position 2009/788/CFSP of 27 October 2009 concerning restrictive

measures against the Republic of Guinea [2009] OJ L281/7.
88 UNSC Res 1572 (15 November 2004) UN Doc S/RES/1572.
89 Communiqué de Presse de la Session Extraordinaire du Conseil des Ministres de

l’UEMOA, 23 December 2010.
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threatened the imposition of targeted sanctions,90 which were subsequently adopted by
the UNSC in March 2011 against Gbagbo, his wife and three other individuals,91 after
the EU had already imposed its own restrictive measures against them.92

In more recent episodes, AU sanctions have finally paved the way for the subsequent
imposition of UN sanctions. As regards the situation in the CAR, the AU succeeded in
achieving the universalization of the targeted sanctions it had previously taken against
the leaders of the Seleka group in March 2013.93 The UNSC first decided on an arms
imports embargo94 and subsequently imposed a travel ban and asset freezes against
individuals or entities undermining peace and stability, threatening transitional agree-
ments, or fuelling violence.95

Even in the first years after the end of the Cold War, regional sanctions preceded UN
sanctions in at least three cases: the OAS embargo against Haiti in 1991 and the
ECOWAS measures against Liberia and Sierra Leone in November 1992 and October
1997, respectively. At that time, a great deal of debate on the legal relationship between
the UN and regional organizations focused on issues of interpretation of Article 53 UN
Charter,96 particularly, whether regional organizations need any authorization from the
UNSC in order to impose sanctions against their own members, provided that the
possibility to take such restrictive measures is contemplated in the organization’s
constituent instrument. The debate concerned the interpretation to be given to the term
‘enforcement action’ under Article 53 UN Charter, notably whether it includes
non-military measures among those for which regional organizations should seek the
UNSC’s authorization.97

The early practice relating to non-military autonomous measures applied by regional
organizations did not offer clear conclusions on the point: when the OAS imposed
sanctions against the Dominican Republic in 1960, the Soviet Union sought to uphold
the requirement for ex post authorization.98 However, the UNSC simply ‘took note’ of
the measures, following the proposal made by Argentina, Ecuador and the United

90 Communiqué of the Peace and Security Council of the African Union) (28 January 2011)
PSC/AHG/COMM(CCLIX) and Communiqué of the Peace and Security Council of the African
Union (10 March 2011) PSC/AHG/COMM.1(CCLXV).

91 UNSC Res 1975 (30 March 2011) UN Doc S/RES/1975. Following the arrest of Laurent
Gbagbo, the UNSC unanimously passed UNSC Res 1980 (2011), which renewed the sanctions
for one year and noted the Council’s readiness to impose additional measures.

92 Council Decision 2010/801/CFSP of 22 December 2010 amending Council Decision
2010/656/CFSP renewing the restrictive measures against Côte d’Ivoire OJ L341/45.

93 Communiqué, 363rd Meeting of the Peace and Security Council on the Situation in
Central African Republic (CAR) (25 March 2013).

94 UNSC Res 2127 (5 December 2013) UN Doc S/RES/2127.
95 UNSC Res 2134 (28 January 2014) UN Doc S/RES/2134.
96 Lauwaars (n 48).
97 See Christian Walter, ‘Security Council Control over Regional Action’ (1997) 1 Max

Planck Yearbook of United Nations Law 129.
98 Michael Akehurst, ‘Enforcement Action by Regional Agencies, with Special Reference to

the Organization of American States’ (1967) 45 British Yearbook of International Law 175; on
the OAS sanctions against Cuba see Nigel D White, The Cuban Embargo under International
Law: El Bloqueo (Routledge 2015).
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States.99 Since the end of the Cold War, the relevant practice has led to an interpretation
of the term ‘enforcement action’ that only covers military measures.100 When the OAS
adopted sanctions against Haiti after the military coup against Aristide in 1991, and
when ECOWAS imposed an arms embargo on the rebels belonging to the National
Patriotic Front of Liberia (NPFL) in 1992, the subsequent UNSC resolutions were not
aimed at authorizing ex post such measures, but at making the arms embargoes
mandatory for all Member States.101 There has been some controversy regarding the
content of UNSC Resolution 1132 (1997) on Sierra Leone, in which the UNSC
authorized ECOWAS ‘to ensure strict implementation of the provisions of this
resolution relating to the supply of petroleum and petroleum products, and arms and
related matériel of all types’. However, the specific object of the authorization was ‘the
ECOWAS’ mandate to enforce the non-military sanctions in situations which might
lead to the use of force’102 rather than the economic measures themselves already
adopted by the regional organization.103

In other terms, this practice shows that the UNSC has no monopoly in the realm of
non-forcible measures:104 once the economic measures are in accordance with inter-
national law, irrespective of whether states took them individually or collectively within
the framework of a regional organization, there is no need to seek authorization. This
conclusion finds further confirmation in the most recent practice concerning the
sanctions taken by the Arab League against Libya and Syria in 2011105 as well as that
of the AU against its members.106 Significantly, the AU Peace and Security Council has
made explicit reference to the issue of coordination with the UNSC: when it imposed
targeted sanctions on any person or entity contributing to the perpetuation of violence
in Burundi, the AU Council stated that it looked forward ‘to the United Nations,
including the Security Council and its members, fully supporting the measures
provided for in the present communiqué, which constitute the response that Africa

99 UNSC Res 156 (9 September 1960) UN Doc S/RES/156.
100 Several authors have stressed that as early as 1962 the International Court of Justice

defined ‘enforcement action’ as coercive military action in terms of Chapter VII of the UN
Charter: Certain Expenses of the United Nations (Advisory Opinion) ICJ Rep 1962, 178. See
Erika de Wet, The Chapter VII Powers of the United Nations Security Council (Hart 2004)
32–33.

101 Gray (n 12) 403; see George Nolte, ‘Restoring Peace by General Action: International
Legal Aspects of the Liberian Conflict’ (1993) 53 ZaoRV (1993) 603.

102 Christian Walter, ‘Article 53’ in Simma (n 8) 1478, 1486.
103 cf Ademola Abass, Regional Organisations and the Development of Collective Security

(Hart 2004) 51.
104 Robert Kolb, ‘Article 53’ in Jean-Pierre Cot, Alain Pellet and Mathias Forteau, La Charte

des Nations Unies: Commentaire article par article (3rd edn, Economica 2005) 1403, 1417.
105 See Bruce Maddy-Weitzman, ‘The Arab League Comes Alive’ (2012) 19(3) Middle East

Quarterly 71.
106 See Konstantinos D Magliveras, ‘The Sanctioning System of the African Union: Part

Success, Part Failure?’ paper presented at an Expert Roundtable on ‘The African Union: The
First Ten Years’, which was organized by the Institute of Security Studies, Addis Ababa,
Ethiopia, 11–13 October 2011.
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deems appropriate for the prevailing situation in Burundi’.107 It is noteworthy that the
UNSC has expressed its intention to consider such measures.108

A different question arises as to whether the UNSC would ‘utilize’ – to use the
terminology of Article 53 UN Charter – a regional organization for the implementation
of non-forcible measures against one of its Member States, on the basis of a decision
taken at universal level. It has been maintained that not only can the UNSC do so but
it is also in the position to oblige regional arrangements or agencies.109 It is, however,
open to question whether regional organizations have the same powers as those
conferred on the UNSC to impose sanctions: this depends on their constituent
instruments. As previously mentioned in the framework of EU implementation of UN
sanctions, it is problematic to what extent the UNSC can modify the competences and
the functions of a regional organization. Those finding in the principle of conferred
powers an inescapable limit to the types of measures that the UNSC can ask a regional
organization to apply110 rely on the content of the 1994 Declaration adopted by the UN
General Assembly, which states that ‘cooperation between regional arrangements or
agencies and the United Nations should be in accordance with their respective
mandates, scope and composition’.111

Finally, what remains to be investigated is whether UN sanctions, once adopted,
might have a preclusive effect on the imposition of regional sanctions. Since regional
organizations do not become as such agents of the execution of UN measures, the mere
adoption of a UNSC decision could not suspend per se their sanctioning power. The
answer would be different if the UNSC, when approving certain measures, unequivo-
cally either orders the suspension or termination of existing regional sanctions or
excludes the application of new ones.

7. REGIONAL AUTONOMOUS MEASURES IN THE ABSENCE OF
UN SANCTIONS

At the moment, the EU appears to be the only regional organization imposing
autonomous economic measures against third states in the absence of specific action
taken by the UNSC.112 Such practice dates back to the 1980s, when the European
Community adopted measures against the Soviet Union, Poland and Argentina.113 The
importance attached to the EU restrictive measures as an essential tool of its Common
Foreign and Security Policy (CFSP) is demonstrated by the number of regimes in force.

107 Communiqué of the 551st Meeting of the Peace and Security Council (17 October 2015)
PSC/PR/COMM(DLI).

108 UNSC Res 2279 (1 April 2016) UN Doc S/RES/2279.
109 Walter (n 102) 1497.
110 Villani (n 8) 332.
111 UNGA Res 49/57 (9 December 1994) UN Doc A/RES/49/57.
112 See Esa Paasivirta and Allan Rosas, ‘Sanctions, Countermeasures and Related Actions in

the External Relations of the EU: A Search for Legal Frameworks’ in Enzo Cannizzaro (ed), The
European Union as an Actor in International Relations (Kluwer Law International 2002) 207.

113 Charlotte Beaucillon, Les mesures restrictives de l’Union européenne (Bruylant 2014) 14.

414 Research handbook on UN sanctions and international law



Although probably not a ‘military power’, the EU is certainly an ‘economic super-
power’, which is better placed than its Member States to adopt both comprehensive
embargoes and ‘targeted sanctions’.114 The EU Guidelines have clarified that ‘restrict-
ive measures are imposed by the EU to bring about a change in policy or activity by the
target country, part of country, government, entities or individuals’.115 Despite their
unilateral character, EU autonomous measures are often enacted at the same time as
those taken by states, primarily the US, as well as sanctions against members imposed
by other regional organizations, including ECOWAS and the AU. In some cases, EU
restrictive measures paved the way for the subsequent adoption of UN sanctions, for
instance those targeting Sudan in 1996, Ethiopia/Eritrea in 2000, Democratic Republic
of the Congo in 2003 and Guinea-Bissau in 2012.116 The EU arms embargo on Libya,
initially imposed in 1986 through decisions related to combating terrorism taken within
the framework of European Political Cooperation, is a perfect example of a measure
that preceded UN sanctions, which were later adopted in UNSC Resolutions 748
(1992) and 883 (1993), and remained in place until October 2004, notwithstanding the
UNSC decision first to suspend and later to lift UN measures through UNSC
Resolution 1506 (2003).117

The restrictive measures introduced by the EU against the Russian Federation
following its involvement in Ukraine in March 2014 also belong to the category of
autonomous measures,118 although they were adopted alongside US, Australia, Canada
and Japan, among others. Much debate was devoted to the issue of whether such
measures – which include asset freezes and visa bans, restrictions on economic
exchanges with the territories of Crimea and Sevastopol, as well as an export ban for
dual use goods for military end users and restrictions to Russia’s access to EU capital
market – would conflict with General Agreement on Tariffs and Trade (GATT)
obligations, as well as whether the security exceptions under Art XXI GATT could be
validly invoked.119 Irrespective of whether or not EU measures violated international
obligations vis-à-vis Russia, it remains the case that they constituted a reaction to a
prior breach of international law, ie the purported unlawful intervention and the use of
force in Ukraine, a response to ‘illegal annexation of territory and deliberate destabil-
isation of a neighbouring sovereign country’.120

114 Christina Eckes, ‘EU Restrictive Measures against Natural and Legal Persons: From
Counterterrorist to Third Country Sanctions’ (2014) 51 Common Market Law Review 869, 872;
Marco Gestri, ‘Sanctions Imposed by the European Union’ in Ronzitti (n 79) 70, 71.

115 EU Guidelines (n 63) para 4.
116 Brzoska (n 5) 1342.
117 Council of the European Union, 2608th Meeting (11 October 2004), General Affairs and

External Relations, External Relations.
118 See Council Regulation (EU) 833/2014 [2014] OJ L229, 1; Council Decision 2014/512/

CFSP [2014] OJ L229, 13.
119 See chapter by Andrew D Mitchell in this volume; see also George-Dian Balan, ‘The

United States Sanctions against Iran: What Role to the WTO Security Exceptions?’ (2013) 18
Journal of Conflict and Security Law 365.

120 Statement by President Barroso and President Van Rompuy in the name of the European
Union on the agreed additional restrictive measures against Russia, 29 July 2014.
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In principle, the Draft Articles on the Responsibility of International Organizations
has finally established that international organizations, in their capacity as subjects of
international law, are indeed allowed to take countermeasures.121 As for the legal
qualification of the EU restrictive measures against non-members, the questions to be
addressed are the following: whether such measures are attributable to the EU and
whether they constitute violations of an obligation under international law; whether
they respect the relevant conditions under the law of international responsibility;122 and
also whether the EU, as a regional organization, may indeed take countermeasures in
the general interest, in response to a breach of an interdependent obligation as well as
an obligation erga omnes.123 The Basic Principles on the Use of Restrictive Measures
(Sanctions), which outlined the EU policy framework in 2004, made clear that ‘the
Council will impose autonomous EU sanctions in support of efforts to fight terrorism
and the proliferation of weapons of mass destruction and as a restrictive measure to
uphold respect for human rights, democracy, the rule of law and good governance’.124

The key issue is whether such a decentralized response of third-party counter-
measures would be contrary to the UN Charter. There is growing consensus in the
literature that in the situation of a grave breach of obligations owed to the international
community as a whole, provided that there is a paralysis of the UNSC, states –
including through the international organizations of which they are members – can
enact countermeasures.125

8. CONCLUSION

Notwithstanding the convergence from the viewpoint of their content, still a distinction
should be made between countermeasures – which are expressions of the decentralized
character of the international community, including when they are taken by inter-
national organizations – and sanctions stricto sensu, which represent a centralized
process for the enforcement of the aims and the objectives of an international

121 ILC, ‘Draft Articles on the Responsibility of International Organizations’, with commen-
taries 2011 UN Doc A/66/10, Art 22.

122 See Antonios Tzanakopolulos, ‘Sanctions Imposed Unilaterally by the European Union:
Implications for the European Union’s International Responsibility’ in Ali Z Marossi and Marisa
R Bassett (eds), Economic Sanctions under International Law (Springer 2015) 145, 155: in his
view, when the EU decides that the Member States must impose targeted sanctions, that conduct
is also attributable to the EU: ‘it effectively controls their conduct (and the conduct of their
organs). Even if it does not do so factually, ie on the ground, it does so normatively, through the
power of law’.

123 cf the chapter by Tom Ruys in this volume.
124 EU Basic Principles on the Use of Restrictive Measures (Sanctions) (7 June 2004)

Council Document 10198/1/04.
125 cf Sicilianos (n 42) 1137, 1138; in addition, Martin Dawidowicz, ‘Public Law Enforce-

ment without Public Law Safeguards? An Analysis of State Practice on Third-party Counter-
measures and Their Relationship to the UN Security Council’ (2006) 77 British Yearbook of
International Law 333.
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organization.126 The chapter has sought to assess the practice of regional organizations
in imposing such measures in light of their relationship with UN sanctions.

Regional measures simply aimed at implementing UNSC decisions, because of the
transfer of competences from the domestic to the regional level, should be distin-
guished from ‘autonomous’ measures and those introduced alongside UN sanctions. In
most cases, including in the African context, regional organizations have only applied
sanctions within their regional memberships – the EU at the moment is the only
regional organization to have imposed restricting measures against non-Member States.

The simultaneous imposition of sanctions by the UN and that by regional organ-
izations should not be considered in isolation from each other, but as part of a dynamic
process governed by international law. The point has been made that the coordination
among international organizations arises from the existence of a customary principle of
cooperation, as well as from the treaties establishing those organizations. In this regard
an assessment of the relevant provisions of Chapter VIII of the UN Charter leads to the
conclusion that regional organizations do not need UNSC authorization for taking
non-forcible measures. Should the UNSC decide to ‘utilize’ regional sanctions for the
imposition of non-forcible measures, the question is to what extent a UN decision may
even modify the powers conferred by the constituent instrument. It remains the case
that, from the viewpoint of general international law, a regional organization may take
countermeasures against its own members.

The most recent practice confirms that in a large number of cases the adoption of UN
sanctions has been preceded by the imposition of both regional sanctions against
members as well as unilateral coercive measures by individual states and the EU. The
episodes involving both the AU and ECOWAS are particularly significant as they show
on the one hand their commitment towards the universalization of the sanctions adopted
at regional level, and on the other, the very limited inclination to adopt additional
measures once the UNSC has exercised its powers under Chapter VII of the Charter.

In another significant number of cases, the UNSC did not take any action: the
regional sanctions were otherwise complemented by unilateral sanctions by other states
and the EU. This practice seems to confirm the entitlement to take collective
countermeasures, in cases of failure of the UNSC. A different issue emerges once the
UNSC has taken its own mandatory measures: although regional organizations are
required to comply with a UNSC decision, its adoption does not imply a preclusive
effect per se on the imposition of regional measures, unless the specific wording is
contained in the text of the resolution.

126 cf Linos-Alexandre Sicilianos, ‘Sanctions institutionnelles et contre-mesures: tendences
récentes’ in Maria Laura Forlati Picchio and Linos-Alexandre Sicilianos (eds), Les sanctions
économiques en droit international (Nijhoff 2004) 19, 21.
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18. Interpretation and review of UN sanctions by
European courts: comity and conflict
Penelope Nevill

1. INTRODUCTION

It is now commonplace for those listed by the United Nations Security Council
(UNSC) to challenge the validity of the domestic implementing measure before
domestic and regional courts. Typical grounds of challenge are that the listing cannot
be evidentially justified by the domestic authorities and breaches human rights and civil
liberties.1 The respondent government or institution in the case of the European Union
may not have the means to defend the challenge because it may not hold or even be
privy to the information which led to the UN listing. Even if the information is
available there are likely to be security issues surrounding its disclosure to the listed
person and in legal proceedings. Self-evidently those are not good enough reasons not
to hold a State or the EU to their obligations to protect rights, allow listed persons to
defend themselves, and provide a judicial check on the exercise of government power.
Nonetheless the problem remains that if courts hold domestic or EU measures
implementing UN sanctions unlawful and (where they can) strike them down, there will
be gaps in international sanctions coverage because the implementation of UN
sanctions depends on States and States will be in breach of their obligation under
Article 25 of the United Nations Charter (UN Charter) to implement UNSC decisions.

As a result UN sanctions cases are frequently ‘hard cases’. They require courts to
negotiate between conflicting but equally important legal rules, from different legal
systems, all seeking to operate in the same space – the world we live in. They involve
weighing the competing interests of individuals and groups against the community
interest in preventing terrorism, armed conflicts, proliferation of weapons of mass
destruction and other destructive forces.2 This chapter explores how European courts
have managed this so far using the traditional judicial tools at their disposal, in
particular principles of interpretation and comity, and asks how successful they have
been.

1 The focus of this chapter will be international treaty obligations. However, much of what
is said about the practical working of the international system applies irrespective of the source
of the law (constitution or treaty) which conflicts with an obligation to implement a UN
sanction.

2 This chapter does not seek to engage in the critical or jurisprudential debate in public
international law over whether there is such a thing as an international society or community.
Suffice to say there is, at least in so far as a community or society can exist by virtue of, and be
defined by reference to, the common interest in question. Ultimately we are all on the same
planet.
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2. INTERPRETATION AND ITS RELATIONSHIP WITH REVIEW

It is accepted that drawing on the rules of interpretation of treaties in the Vienna
Convention of the Law of Treaties (VCLT) is appropriate to interpret UNSC resolu-
tions. This is subject to the caveat that resolutions are made in a different way and
context from the way States make treaties, so the rules in VCLT Articles 31–33 must be
adapted accordingly.3 Resolutions are to be interpreted in their context – ie the UN
Charter – and the ‘authentic’ interpreter is the Security Council as the author of the
resolution.4 The Security Council is the sole body which can, through its subsequent
practice, interpret its resolutions by analogy with VCLT Article 31(3)(a) and (b) which
treat the subsequent agreements or practice of the treaty parties as an ‘authentic’
interpretation of the treaty.5 The Security Council may and does interpret earlier
resolutions in subsequent resolutions.6 Sanctions committees and the Office of the ISIL
(Da’esh) and Al-Qaida and Ombudsperson (Ombudsperson)7 are subordinate bodies of
the Security Council with delegated authority. Hence their interpretations can be
characterised as an authoritative interpretation by the Security Council of its resolu-
tions.8 Examples include the Ombudsperson’s Approach to and Standard for Analysis,
Observations, Principal Arguments and Recommendation of August 2011, the
implementation assistance notices issued by the various sanctions committees and
recommendations recorded in sanction committee reports to the UNSC.9

These sources are important for private actors, law enforcement officials and legal
advisors when working out where the line lies between lawful and prohibited activities
under UN sanctions regimes, and for governments considering autonomous domestic
listings or referrals to the UNSC for listing. But the question that ultimately matters,
because it concerns the actual implementation of sanctions ‘on the ground’, is how

3 Michael Wood, ‘The Interpretation of Security Council Resolutions’ (1998) 2 Max Planck
Year Book of UN Law 73; Alexander Orakhelashivili, ‘Unilateral Interpretations of Security
Council Resolutions: UK Practice’ (2010) 2 Goettingen Journal of International Law 823.

4 State practice, including Member State national practices and legislation implementing
sanctions may also be supplementary means of interpretation (Wood ibid 94–95).

5 Richard Gardiner, Treaty Interpretation (2nd edn, OUP 2015) 34–35.
6 Eg the UNSC explained how its listing criteria for in earlier Al-Qaida/Taliban regime

resolutions should be interpreted and applied in Resolution 2083 (2012). Referring to the
‘preventative’ nature of sanctions measures, the resolution ‘strongly urges States to apply an
evidentiary standard of ‘reasonable grounds or reasonable basis’ and recommends to States the
2012 Financial Action Task Force (‘FAFT’) guidelines on the International Standards on
Combating Money Laundering and the Financing of Terrorism & Proliferation. The FAFT
guidelines recommend States propose designations where they ‘suspect’ or ‘believe’ the criteria
are met (at 41). The guidelines can be found at <http://www.fatf-gafi.org/media/fatf/documents/
recommendations/pdfs/FATF_Recommendations.pdf>.

7 Previously the Al-Qaida and Taliban Ombudsperson and sanctions regime.
8 Wood (n 3) 91–92.
9 Eg the annual report of the 1718 Sanctions Committee to the UNSC President on its

activities in 2014 records that it recommended to a company that it have in place due diligence
procedures to ensure that all items procured for a project in the DPRK were not prohibited and
that items used in the project were used only for the purposes of the project (UN Doc
S/2014/920 [16]–[17]).
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domestic and regional courts will interpret UNSC resolutions. Strictly speaking these
courts are not conferred with jurisdiction by the UN Charter to interpret UNSC
resolutions in the same way that, eg, the European Court of Human Rights (ECtHR)
has jurisdiction under Article 32 of the European Convention on Human Rights
(ECHR) to interpret that Convention. However, ‘incidental’ jurisdiction to interpret
UNSC resolutions is assumed by domestic and regional courts where necessary to
determine the question of law over which they do have jurisdiction under domestic law
or their constituent treaty, ie the interpretation and application of domestic or EU
measures implementing UNSC resolutions. These interpretations will be binding on at
least some States and individuals and highly persuasive non-binding judicial authority
in other settings.10

The EU courts tend to interpret the substantive provisions of EU measures imple-
menting UN sanctions11 widely, based on the object and purpose of UN sanctions
(contributing to the maintenance or restoration of international peace and security),
notwithstanding the drastic effect they may have on individuals, commercial operators
or people living in the target State. For example the Court of Justice (CJEU) in
Afrasiabi held that the relevant question when determining whether the prohibition on
‘making available’ funds or an economic resource in EU sanctions regulations has been
breached is ‘whether, at the time of performing the acts at issue in the main
proceedings, he knew or, at least, should reasonably have suspected that those acts
would be contrary to such a prohibition’.12

It said in E&F that ‘[t]he expression “made available” has a wide meaning,
encompassing all the acts necessary if a person, a group or an entity on the list is
effectively to obtain full power of disposal in respect of the funds, other financial assets
and economic resources concerned’.13 In Afrasiabi this meant that selling a sintering
furnace which could not be used because the operating software had not been included
when it was exported to Iran breached the sanctions regulation. In Möllendorf
registration by the land registry of the transfer of immovable property (land and
buildings) under a completed sale agreement was held to be an act that would make

10 The jurisdiction of the International Court of Justice (ICJ) as principal judicial organ of
the UN under Article 92 of the UN Charter to review UNSC resolutions is not clear cut. The
ICJ’s jurisprudence and the academic debate on the point are helpfully summarised in David
Harris and Sandesh Sivakumaran, Cases and Materials on International Law (8th edn, Sweet &
Maxwell 2015) 895–900. In any event individuals have no standing before the ICJ.

11 UNSC resolutions are typically implemented by a Council Decision under the Treaty on
European Union (TEU) common foreign and security policy and implementing regulations under
the Treaty on the Functioning of the European Union (TFEU). High-level policy, including on
unilateral EU sanctions measures, may be set by a declaration of the European Council.

12 Case C-72/11 Criminal proceedings against Mohsen Afrasiabi and Others [2011] ECR
I-874 [56].

13 Case C-550/09 E & F [2010] ECR I-6213 [67]. The ECJ also said that the meaning of
‘making available’ ‘is independent of the existence or absence of a relationship between the
perpetrator of the act of “making available” and the beneficiary’ ([68]) and that a person
‘knowingly or intentionally’ engages in the circumvention of sanctions where a person
‘deliberately seeks the object or the effect, direct or indirect, of circumvention … . They are also
met where the person in question is aware that his participation in such an activity can have that
object or effect and accepts that possibility’ ([67] emphasis added).
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‘economic resources’ available to designated persons because they would then have full
disposal of the property as a result of the registration.14

Initially it appeared that the EU courts were reading the provisions containing listing
criteria more narrowly than substantive provisions. For example, the General Court in
Kala Naft found that the Council had erred in law by listing Kala Naft because it
presented a particular risk of providing support for nuclear proliferation by reason of
its position as the central purchasing body of the National Iranian Oil Company group,
whereas Council (EC) Regulations No 423/2007 and 961/2010 and Council Decision
2010/413 only provided for the freezing funds of ‘persons and entities … providing
support’ for nuclear proliferation. It considered this meant actually providing support.15

But the CJEU reversed this, holding that Council (EC) Regulation No 423/2007 read in
light of UNSC Resolution 1929 (2010) and subsequent EU instruments had to be
interpreted as meaning that trading in key equipment and technology for the oil and gas
sector was capable of being regarded as support for the nuclear activities of Iran.16 In
other words, there was no need to establish the company had in fact acted reprehensi-
bly. It was enough that the company was related to the National Iranian Oil Company
and traded in that sector.17

The UK Supreme Court’s approach to the interpretation of domestic law listing
provisions has evolved in similar fashion. In 2010 it held in HM Treasury v Ahmed that
the secondary legislation implementing Resolution 1373 (2001) (‘the Taliban order in
council’) was ultra vires the United Nations Act 1946 under which the government
made it because it went beyond what was ‘necessary’ to implement the UNSC
resolution.18 The resolution required States to freeze the assets of, and prohibit dealings
with, ‘persons who commit, or attempt to commit, terrorist acts’. It was not phrased in
terms of ‘reasonable suspicion’, whereas the order gave the Secretary of State power to
designate individuals where there was a ‘reasonable suspicion’ of commission of
terrorist acts.19 However in the 2016 Youssef case the Court endorsed a reasonable
suspicion test, citing the FAFT Guidelines and what it called ‘more recent evidence’ of

14 Case C-117/06 Möllendorf and Möllendorf-Niehuus [2007] ECR I-8361 [52]. The sale
agreement had been completed and money had changed hands before the sanction was imposed.
Transferring ownership was a separate legal process.

15 Case T-509/10 Manufacturing Support & Procurement Kala Naft Co, Tehran v Council,
25 April 2012 [114]–[118] (emphasis added).

16 Case C-348/12 P Council of the European Union v Manufacturing Support & Procure-
ment Kala Naft Co, 28 November 2013.

17 ibid [74]–[85].
18 HM Treasury v Ahmed; HM Treasury v Al-Ghabra; R. (on the application of Youssef) v

HM Treasury [2010] UKSC 2, [2010] 2 AC 534 (Ahmed). S 1(1) of the Act provides that ‘If,
under Article forty-one of the Charter of the United Nations signed at San Francisco on the
twenty-sixth day of June, nineteen hundred and forty-five, (being the Article which relates to
measures not involving the use of armed force) the Security Council of the United Nations call
upon His Majesty’s Government in the United Kingdom to apply any measures to give effect to
any decision of that Council, His Majesty may by Order in Council make such provision as
appears to Him necessary or expedient for enabling those measures to be effectively applied,
including (without prejudice to the generality of the preceding words) provision for the
apprehension, trial and punishment of persons offending against the Order’ (emphasis added).

19 Ahmed (ibid) [57]–[61] (Lord Hope).
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the practice of the UN Sanctions Committee supported by the Ombudsperson, which it
said had not been available in 2010.20 The Court endorsed the Ombudsperson’s
rejection of the balance of probabilities test proposed by the Special Rapporteur on
Human Rights and Terrorism to the Human Rights Council (UN Special Rapporteur)21

and set out in full her proposed standard (‘whether there is sufficient information to
provide a reasonable and credible basis for the listing’) and the reasons for it (it
‘recognised “a lower threshold appropriate to preventive measures”, while setting a
“sufficient level of protection for the rights of individuals”’).22

Ahmed also illustrates how interpretation in a review case can contribute to the
avoidance of conflicts between different legal systems and rules operating in the same
space. Because of its finding that the government had gone beyond what the wording of
Resolution 1373 required, the Court could annul the provisions of the Taliban order
listing Mr Ahmed, ‘K’ and ‘M’ without having to address whether its decision would
put the UK in breach of its obligation under Article 25 of the Charter to implement
UNSC resolutions and without questioning the vires of the resolution. Similarly the
ECtHR in Nada v Switzerland was able to reconcile Switzerland’s Article 25 obligation
with its ECHR Article 8 obligation via its interpretation of the UNSC’s Al-Qaida/
Taliban resolutions.23 The conflict between Mr Nada’s Article 8 rights to medical
treatment and to move freely to receive it and Switzerland’s obligation to implement
the travel ban in Resolution 1390 (2002) was avoided by applying the interpretive
presumption developed by the ECtHR in Al-Jedda. That principle of interpretation
posits that ‘the Security Council does not intend to impose any obligation on Member
States to breach fundamental principles of human rights’, from which it follows that
‘[i]n the event of any ambiguity in the terms of a Security Council Resolution, the
Court must … choose the interpretation which is most in harmony with the require-
ments of the Convention and which avoids any conflict of obligations’.24 The ECtHR

20 R (Youssef) v Foreign Secretary [2016] UKSC 3, [2016] 2 WLR 509 [49]. Ahmed was
distinguished on the basis that it turned on the constitutional question of whether Parliament had
intended to confer a legislative power on the executive in a 1946 statute to implement ‘a novel
form of UN measure, directly targeted at the rights of individuals’, not (as in Youssef) the
exercise of the executive’s foreign relations prerogative powers when it sits as a member on a
UN sanctions committee (ibid).

21 The full title is the ‘Special Rapporteur on the Promotion and Protection of Human
Rights and Fundamental Freedoms while Countering Terrorism’.

22 Youssef (n 20) [50].
23 App no 10593/08, 12 September 2012, (2013) 56 EHRR 18 (Nada). Notably the ECtHR

cited the International Law Commission’s Report on ‘Fragmentation of international law:
difficulties arising from the diversification and expansion of international law’ (2006), which
refers to the ‘strong presumption [in international law] against normative conflict’ and the
interpretive presumption that a State does not intend to be inconsistent with previous treaty
obligations or recognised principles of international law ([81]).

24 ibid [171]–[172] citing Al-Jedda v United Kingdom, App no 27021/08, ECHR 2011,
(2011) 53 EHRR 23 [101]–[102]. Al-Jedda concerned Mr Al-Jedda’s challenge to his detention
by UK forces during their occupation of Iraq and the limits of the UK’s powers to detain
suspects under Resolution 1546 (2004).

Similar principles exist in EU and English law. Domestic courts of EU Member States are
obliged to interpret domestic law consistently with directives which are not directly applicable
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observed that nothing in the resolution prevented Switzerland from enabling Mr Nada
to leave the Italian enclave to receive medical treatment. Switzerland enjoyed latitude
under the wording of the resolution,25 and it positively enabled Member States to give
exemptions on humanitarian grounds.26

3. IF INTERPRETATION FAILS

3.1 The Unfolding Case Law: Nada, Ahmed and Kadi I

Conflicts cannot always be avoided by a particular interpretation or reconciled through
the application of the consistent interpretation principle. It has become apparent from
judicial review cases that concern listings of individuals and entities by the UN rather
than the interpretation of listing and substantive provisions in sanctions resolutions that
there is an irreducible core of conflict between what the UN Charter requires and the
obligation to provide a fair hearing and effective remedy under other treaties and
domestic law.27 Thus in Nada the Al-Qaida/Taliban resolutions could be read consist-
ently with Switzerland’s Article 8 obligations28 but not the right in Article 13 to an
effective remedy. Switzerland was in breach of Article 13 because, having taken the
view the sanctions imposed on Mr Nada could not be lifted because he was listed by
the UNSC, Swiss courts did not examine the merits of his complaints of violations of
ECHR rights or his application for the removal of his name from the domestic
implementing ordinance.29 The ECtHR did not address what the ECHR might require
in terms of just satisfaction for the breach of Article 13 (eg removal of Mr Nada’s name
from the Swiss ordinance). Presumably this was because Mr Nada had already been
delisted by the UNSC by the time his case was heard by the ECtHR30 and he did not
seek compensation. Had the facts been different (ie if Mr Nada was still on the UN list)
and the ECtHR had held that the ECHR required that Switzerland remove Mr Nada’s

under TFEU Article 288 (Paul Craig and Gráinne de Bùrca, EU Law: Text, Cases and Materials
(6th edn, OUP 2016) 209–211). In English law there is ‘a presumption that legislation is to be
construed as to avoid a conflict with international law’ (Malcolm Shaw, International Law (7th
edn, CUP 2014) 109). The principle is given express statutory footing in relation to the ECHR
by s 3 of the Human Rights Act 1998. In neither instance is contra legem reading of legislation
required, although the obligation in s 3 is considered a very strong one.

25 Nada (n 23) [176]–[180].
26 ibid [191]–[193].
27 The interference of sanctions with other rights (the right to property, free movement, etc)

generally does not give rise to the same systemic conflicts as fair hearing and procedural rights
because they are not absolute and interference may be justified on public policy grounds. For
example the ECJ in Kadi I said that provided the listing can be justified asset freezing and travel
bans are justified and proportionate, given the object of UN sanctions and the humanitarian
exceptions in modern sanctions regimes (Case C-402/05P Kadi v Council of the European Union
[2008] ECR I-461 [354]–[366] (Kadi I)).

28 Switzerland had, however, failed to do so and therefore breached Article 8 (n 23
[176]–[199]).

29 Nada (n 23) [209]–[214].
30 In 2009 following an application to the UNSC Focal Point for delisting.
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name from its implementing ordinance, Switzerland would have been between the
proverbial rock and hard place: compliance with its ECHR obligations would have put
it in breach of its Charter obligations. Likewise the annulment by a domestic or EU
court of the domestic law or EU regulation implementing a UN listing puts (respec-
tively) the State or all EU Member States in breach of Charter obligations.

Ahmed gave rise to the same conflict in respect of claimants ‘G’ and ‘HAY’. Unlike
the claimants Mr Ahmed, ‘K’ and ‘M’, they had been listed by the UNSC under
Resolution 1267 rather than autonomously by the UK under Resolution 1333. The
Supreme Court held that Article 3(1)(b) of the order in council implementing
Resolution 1267 (the ‘Al-Qaida order’) and the listings of G and HAY were ultra vires
because they breached her Majesty’s subjects’ fundamental right of access to Her
courts. In a constitutional system of parliamentary sovereignty these rights cannot be
overridden by general words in a statute, only by express language or necessary
implication, neither of which applied. The government could not therefore use its
powers under the generally worded s 1 of the United Nations Act 1946 to pass
secondary legislation subjecting individuals to a regime removing their common law
constitutional right of access to the courts.31 Had the Supreme Court’s quashing orders
taken immediate effect, the UK would have been in breach of its UN Charter
obligations, but their operation was suspended for one month to give the government
time to consider what to do.32 The Court subsequently refused the government’s
application to continue the suspension beyond the expiry of the one-month period.33 As
Lord Carnwath later observed in Youssef, the practical impact of the quashing orders
was in any event limited because the claimants were also listed by the EU in directly
applicable regulations.34 Consequently the conflict established in principle between the
government’s domestic constitutional obligations and the UK’s Charter obligations did
not occur in fact.

Notably the Supreme Court declined to use its powers under the Human Rights Act
1998 to declare the Taliban and Al-Qaida orders incompatible with ECHR rights. The
reason given was that it was for the ECtHR to provide authoritative guidance on
whether the hierarchy rule in Article 103 of the Charter meant the obligation to
implement UNSC decisions under Article 25 displaced ECHR obligations.35 This
guidance was not definitively provided until Al-Dulimi this year (discussed below), but
the Court did have before it the CJEU’s 2008 Kadi I judgment, which held that Article
103 of the Charter did not apply to the EU Treaties. Lord Hope observed that the CJEU
was not faced with the ‘problem that article 103 of the UN Charter gives rise to in
member states in international law’ because the EU institutions are not party to the
Charter.36

31 Ahmed (n 18) [75]–[82] (Lord Hope).
32 ibid [84], [156], [249].
33 [2010] 2 AC 534, 690–691.
34 Ahmed (n 18) [48].
35 ibid (n 18) [74] (Lord Hope). A judgment addressing Article 103 was expected shortly

from the ECtHR in Al-Jedda (n 24). In the event the ECtHR avoided the Article 103 question in
Al-Jedda through the application of the consistent (or harmonious) interpretation principle
discussed above.

36 ibid [71].
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The observation appears to accept the CJEU’s artificial and unsatisfactory route out
of the clash between treaty obligations.37 Mr Kadi had challenged the validity of the
EU regulations implementing his UN listing under the Al-Qaida/Taliban regime.38 The
CJEU, overturning the General Court,39 engaged in a full review of the compatibility of
the measure with EU fundamental rights and annulled Mr Kadi’s EC listing on the
grounds that it breached the right to property, effective judicial review and the right to
be heard.40 This result did not in its view entail a challenge to the primacy of the UN
Charter and the UNSC resolution in international law because the EU is an ‘autono-
mous legal system which is not to be prejudiced by an international agreement’.41

There was no conflict because Mr Kadi was still listed by the UN, no principles
governing the international legal system excluded judicial review because a domestic
measure was implementing a UNSC resolution42 and there was no basis in the EC
Treaty (now the TFEU) for rendering an EU implementing measure immune from the
jurisdiction of the EU courts.43

It was not explained how EU Member States were supposed to deal with reasoning
that pretended there was no conflict between their obligations under the EU Treaties
and the UN Charter when there really was. The EU legal order and the international
legal order inhabit the same physical space in EU Member States. In that sense they
cannot and do not operate autonomously. The international legal system has no means
independent of States of ensuring human beings comply with sanctions. UN sanctions
take effect and are enforced on land and sea through the legal systems of UN Member
States, ie on their territory or flagged ships and aircraft, through their laws, enforced by
their courts, police and other law enforcement agencies.44 The EU is similarly
constrained, relying except in a handful of instances on its Member States to implement
and enforce EU law. This means that if EU Member States cannot implement UN
sanctions measures within their jurisdictions because they are contrary to EU law, UN
sanctions will not be implemented in EU Member States.45 This is obviously a problem

37 The post-Lisbon treaty names for the EU courts and ‘EU’ instead of ‘EC’ will be used
throughout.

38 Kadi I (n 27).
39 The General Court (then the CFI) had concluded that Article 103 applied because the EU

had assumed Member State powers in this area. The UN measures could only be subject to
indirect review by the EU courts on the grounds of breach of jus cogens rules, there was no jus
cogens breach so the obligation to comply with UNSC resolutions under Article 25 of the
Charter prevailed over the EU Treaties, preventing it from undertaking a full review of the
legality of the measures or annulling Mr Kadi’s listing. The General Court’s reasoning is
summarised by the CJEU (n 27) at [73]–[106].

40 Kadi I (n 27).
41 ibid [316]; see also [281]–[290], [317], [327].
42 ibid [299].
43 ibid [301].
44 In the case of EU Member States, the legislation implementing UN sanctions is for the

most part made by the EU in regulations which are directly applicable in the legal systems of
Member States. Like the UN, the EU has no territory or territorial or extraterritorial jurisdiction
as such. Subject to limited exceptions, it relies on Member States to apply and enforce EU law
in their jurisdictions through their courts, police and other law enforcement agencies.

45 The EU competence arguments will not be addressed here.
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because the size, wealth and level of integration of the EU makes it a significant and
financially critical part of global sanctions coverage.

The CJEU also dismissed the alternative argument based on the principle of
equivalent protection that it should decline to exercise its powers of review because EU
fundamental rights were adequately protected by the review system at UN level.46 The
principle of equivalent protection was developed in international law by the ECtHR in
its 2005 Bosphorus Airways case. The backstory begins in the 1970s, when the CJEU
started to produce its own fundamental rights jurisprudence until it covered much the
same ground as the ECHR.47 This in turn meant there was a growing potential for
conflict between the two treaty regimes because of the overlap in membership.48 In
Bosphorus Airways the ECtHR was working out what the relationship between the two
treaty regimes and their courts should be. Bosphorus Airways also concerned EU
implementation of UN sanctions, in this instance the UN sanctions responding to the
brutal wars accompanying the break-up of the Socialist Federal Republic of Yugoslavia
(FRY).49 Resolution 820 (1993), implemented in EU law by Council Regulation (EC)
No 990/93/EEC, required all UN Member States to impound aircraft in their territories
‘in which a majority or controlling interest is held by a person or undertaking in or
operating from the Federal Republic of Yugoslavia (Serbia and Montenegro)’.50 The
Irish authorities duly impounded an aircraft leased to Bosphorus Airways, a Turkish
company, after it arrived in Dublin for repairs because it was owned by the FRY’s
national airline. Bosphorus Airways commenced judicial review proceedings before
the Irish courts, claiming the EU regulation breached its property rights under EU law.
The Irish government defended its actions on the basis that it had no choice but to seize
the aircraft because it was owned by a FRY national. The CJEU agreed. Dismissing the
challenge to the EU measure it held the seizure was justified and proportionate given
the importance of the UN sanctions.51 Having failed in the EU courts, Bosphorus
Airways turned to the ECtHR claiming Ireland had breached its ECHR rights.

This failed too. The ECtHR said that52

46 Kadi I (n 27) [318]–[319].
47 The fundamental rights jurisprudence is now incorporated in the EU Treaties and Charter

of Fundamental Rights.
48 It is now a condition of EU membership that Member States become party to the ECHR.
49 UNSC Resolutions 713 (1991), 752 (1992), 787 (1992) and 820 (1993).
50 At [24]. Unlike other UN sanctions provisions the wording does not allow of any

discretion in implementation. The judgment records that in fact considerable discussion had
gone back and forth between Ireland and the UN on whether the provision properly interpreted
applied to commercial passenger aircraft on long-term leases before the relevant sanctions
committee concluded that it did.

51 Bosphorus Hava Yollari Turizm ve Ticaret AS v Minister for Transport, Energy and
Communications and others [1996] ECR I-3953 [21]–[27].

52 Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v Ireland, App no 45036/98, 20
June 2005, (2006) 42 EHRR 1 [155]–[156]. It should be noted that the ECtHR also said ECHR
Contracting Parties could not be absolved from their responsibilities under the Convention by
transferring part of their sovereignty to an international or supranational organization, ie the EU
([154]).
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State action taken in compliance with such legal obligations is justified as long as the relevant
organisation is considered to protect fundamental rights, as regards both the substantive
guarantees offered and the mechanisms controlling their observance, in a manner which can
be considered at least equivalent to that for which the Convention provides. By ‘equivalent’
the Court means ‘comparable’: any requirement that the organisation’s protection be
‘identical’ could run counter to the interest of international co-operation pursued. However,
any such finding of equivalence could not be final and would be susceptible to review in the
light of any relevant change in fundamental rights’ protection.

If such equivalent protection is considered to be provided by the organisation, the presump-
tion will be that a State has not departed from the requirements of the Convention when it
does no more than implement legal obligations flowing from its membership of the
organisation.

However, any such presumption can be rebutted if, in the circumstances of a particular case,
it is considered that the protection of Convention rights was manifestly deficient. In such
cases, the interest of international co-operation would be outweighed by the Convention’s
role as a ‘constitutional instrument of European public order’ in the field of human rights.

The presumption applied because the protection of fundamental rights by EU law was
‘equivalent’, it had not been rebutted and Ireland had no discretion outside its EU
obligations.53

The concept was not new. The ECtHR’s principle of equivalent protection reflected
earlier Solange II (‘so long as’) jurisprudence of the German Bundesverfassungsgericht
(Federal Constitutional Court) in which it established its working relationship with the
CJEU and the relationship between the German constitution and EU law. The German
and EU courts both asserted the supremacy of their courts and fundamental or
constitutional rules within their own system. Obviously the respective approaches of
each legal system – as understandable and formally correct in law54 as they may be
when viewed from the internal perspective of that system – cannot sensibly work when
both legal systems seek to operate in the same territory and govern the same people at
the same time. Some conflicts rule or mechanism is needed to establish the legal
certainty essential to law.55 The Bundesverfassungsgericht took steps towards this in its
1987 Solange II decision by holding that

so long as the European Communities [now the Union], and in particular the case law of the
European Court, generally ensure an effective protection of fundamental rights against the
sovereign powers of the Communities which is to be regarded as substantially similar to
the protection of fundamental rights required unconditionally by the Constitution, and in so
far as they generally safeguard the essential content of fundamental rights, the Federal
Constitutional Court will no longer exercise its jurisdiction to decide on the applicability of
secondary Community legislation cited as the legal basis for any acts of German courts or
authorities within the sovereign jurisdiction of the Federal Republic of Germany, and it will

53 ibid [157]–[167].
54 Whether as a matter of established law or because the court has the power of final say so

under the constitution or treaty that empowers it.
55 This is touched on in James Crawford and Penelope Nevill, ‘Relations Between

International Courts and Tribunals: The “Regime Problem”’, in Margaret Young (ed), Regime
Interaction in International Law: Facing Fragmentation (CUP 2012) 235, drawing on Lon
Fuller’s eight desiderata of legality (see esp 253ff).
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no longer review such legislation by the standard of the fundamental rights contained in the
constitution.56

The ingenuity of the principle of equivalent protection or ‘so long as’ is that it enables
courts from two different legal systems to agree to disagree on the hierarchy between
them and the governed to work out which rule from which legal system applies to them
at a given time, while retaining a safety mechanism for the rare case where an
irreducible conflict arises.57

The CJEU in Kadi I did not reject outright the application of the principle of
equivalent protection58 but said the UN system fell well short of offering guarantees of
judicial protection for a number of reasons: although individuals could seek delisting
directly through the amended Focal Point system, the procedure was still in essence
diplomatic and intergovernmental; individuals had no real opportunity of asserting their
rights and no right to representation; the reasons and evidence justifying inclusion in
the list did not have to be communicated to the applicant or even restricted access given
to that information; each Sanctions Committee member had a right of veto on delisting;
and there was no obligation to give reasons for rejecting a delisting request.59

3.2 The Response to Kadi I

The result in Kadi I was right even if its reasoning is open to criticism.60 As Advocate
Maduro explained in his opinion to the CJEU,

the problem facing [Mr Kadi was] that all of his financial interests within the Community
have been frozen for several years, without limit of time and in conditions where there appear
to be no adequate means for him to challenge the assertion that he is guilty of wrongdoing …
The consequences for the person concerned are potentially devastating, even where arrange-
ments are made for basic needs and expenses.61

56 Re Wünsche Handelsgesellschaft [1987] 3 CMLR 225, 265.
57 The conflict problem should not be overstated. Conflict for the most part does not arise

or is relatively easily avoided and the two or more legal systems can work together well and
sensibly, as the Bundesverfassungsgericht points out in its 2010 Honeywell ruling (Craig and De
Bùrca (n 24), 279–280 and 284–285). People would not have bothered with the effort of setting
up ‘two+’ systems of law operating in the same space if there was no good reason to do so,
albeit that the detail of how they would work together may not have been (and probably could
not have been) entirely thought through from the outset.

58 It was also supported by Advocate General Maduro in his opinion of 23 Jan 2008 in
Kadi I [2008] ECR I-6387 [54].

59 Kadi I (n 27) [318]–[326].
60 See Devika Hovell, ‘Kadi: King-slayer or King-maker? The Shifting Allocation of

Decision-making Power between the UN Security Council and Courts’ (2016) 79 Modern Law
Rev 147, 160–161, and the summary of commentary at 156, nn 43–45; Larissa van den Herik,
‘Peripheral Hegemony in the Quest to Ensure Security Council Accountability for Its Individu-
alized UN Sanctions Regimes’ (2014) 19 J Conflict Security Law 11.

61 AG Maduro, Kadi I (n 58) [47]. Lord Hope described the consequences of the Taliban
and Al-Qaida orders as ‘drastic’ and ‘oppressive’ in Ahmed (n 18) [6]. The General Court in
Kadi II uses the term ‘draconian’ (n 77) [149].
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It does not take much imagination to put yourself in his position, or the position of Mr
Nada living in a tiny, 1.6 sq km Italian enclave in Switzerland, unable to travel for vital
medical treatment, or the claimants in Ahmed unable to even buy an Oyster card for
London tubes and buses without a special government licence,62 with no way of finding
out why you were listed by the UN or who referred you to it, no idea when restrictions
might end and with no way of defending yourself. Viewed from that perspective
submissions by the EU institutions and intervening Member States in Kadi I that
effectively argued an independent tribunal was not required to assess the fairness and
reasonableness of the sanctions were outrageous.63 The persuasive power of Kadi I is
demonstrated by the fact it prompted States to establish the Office of Ombudsperson
for the Al-Qaida/Taliban sanctions regime to carry out independent reviews of delisting
requests.64 Moreover the judgment in Kadi I did not result in EU Member States being
put in breach of their UN Charter obligations, at least not straight away. The CJEU
acknowledged that lifting the sanctions measures could result in serious and irreversible
prejudice to the effectiveness of the measures and ordered the effects of the annulled
regulation to be maintained for three months to enable the Council to remedy the
infringements.65

The reasoning in Kadi I suggested that what was required for a domestic measure
implementing a UN listing to survive judicial review was a procedure at UN level that
complied with the rights of the defence (in particular the right to be heard) and the right
to effective judicial review.66 It would: (i) not be diplomatic and intergovernmental in
nature;67 (ii) allow the listed persons or entities to assert their rights during the
procedure and to be represented for that purpose; (iii) communicate the reasons for
listing; (iv) give the designated person access (even restricted)68 to the evidence or
information justifying the listing;69 and (v) give reasons for any refusal to delist.70 At
the time Kadi I was heard (October 2007) requests for delisting could be made to the
relevant Sanctions Committee by Member States, the State of nationality or residence,
or by the listed person through the Focal Point for Delisting. The Focal Point procedure
was the first mechanism to be established at UN level for individuals to make

62 Ahmed (n 18) [95].
63 AG Maduro, Kadi I, Case T-85/09 [2010] ECR II-5177, [53].
64 In Resolution 1904 of December 2009. Kimberly Prost explains in her chapter in this

volume that Kadi I cannot be seen as the sole reason for further reform by the UN Member
States. The impetus to address the human rights and due process failings in the UN sanctions
system was already there, but the possibility of non-implementation of UN sanctions by EU
Member States provided a catalyst.

65 Kadi I (n 27) [373]–[376].
66 ibid [326], [333].
67 The CJEU referred to the sanctions committees’ practice in place from December 2006.
68 The ECJ acknowledged that overriding considerations of safety or the conduct of

international relations of the EU and its Member States might militate against the communi-
cation of certain matters to the persons concerned and against them being heard on those matters
(para. 342; see also para. 344).

69 This is not required prior to the listing as that would be liable to jeopardise the
effectiveness of freezing funds and resources and they need to take advantage of surprise effect
(Kadi I (n 27) [338]–[340]).

70 ibid [324]–[325].
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complaints about listing directly to the UN. It had been established in December 2006
by Resolution 1730 after years of lobbying by several Member States, the Secretary
General, the High Commissioner for Human Rights and others concerned about the
lack of due process at UN level.71 Each sanctions regime had (and still has) a slightly
different delisting procedure, but the basic formula was that if there was an objection to
delisting by any Security Council member the listed person or entity remained on the
list.72

Some improvements were made in June 2008 to the Al-Qaida/Taliban regime under
which Mr Kadi was listed when the Al-Qaida/Taliban Sanctions Committee was
directed by Resolution 1822 to give a narrative summary of reasons for listing on the
website and to periodically review the names on the list.73 Member States proposing
names for listing were already required by Resolution 1735 (2006) to identify those
parts of their detailed statement of case that could be publicly released for the purpose
of notifying the listed person and those parts that could be released to interested States
on request.74 It is not clear from the judgment whether, if at all, the CJEU was told
about this improvement to the regime made during the 11-month period of its
deliberations, which perhaps would have gone some way to meeting points (iii) and (iv)
of its list of requirements paraphrased above.

As for Mr Kadi, following the Kadi I judgment the Al-Qaida/Taliban Sanctions
Committee communicated the narrative summary for Mr Kadi’s listing to France,
which passed it onto the EU Commission. The Commission informed Mr Kadi on the
same day that for the reasons given in the summary it envisaged maintaining his listing.
After receiving Mr Kadi’s written comments in response the EU Commission affirmed
his listing in November in Council (EC) Regulation 1190/2008. Mr Kadi challenged the
validity of the affirmation of his listing in fresh proceedings, which led to the CJEU’s
Kadi II judgment of July 2013.75

3.3 Kadi II

The General Court annulled Council (EC) Regulation 1190/2008 in September 2010. It
considered that its task following the CJEU’s judgment in Kadi I was to undertake a
full review of the lawfulness of the contested regulation in the light of fundamental
rights ‘at the very least, so long as the re-examination procedure operated by the
Sanctions Committee clearly fails to offer guarantees of effective judicial protection’.76

71 Security Council Report Organisation, UN Sanctions, 25 November 2013, 8 available at
<http://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF
9%7D/special_research_report_sanctions_2013.pdf>.

72 This is still the case except in what is now (since December 2015) the ISIL Da’esh/Al-
Qaida regime. Until June 2011, when it became the Al-Qaida regime, this was the Al-Qaida/
Taliban regime.

73 At [13], [25]–[26].
74 At [6].
75 See the summary in Joined Cases C-584/10P and C-595/10P European Commission

& Ors v Kadi and United Kingdom v Kadi (Kadi II), Grand Chamber, 18 July 2013,
ECLI:EU:C:2013:518; [2014] 1 CMLR 24, [27]–[36].

76 [2010] ECR II-5177 [127].
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In its opinion the CJEU’s criticisms of the Focal Point system in Kadi I remained valid
even if account were taken of the new Ombudsperson.77 In particular, it said, the UNSC
had still not set up an independent and impartial body, delisting still required consensus
under both systems and there was no mechanism to ensure sufficient information was
given to the person concerned to enable him to defend himself effectively.78 It imported
the OMPI/PMOI case law on autonomous EU listings into the case law on EU
implementation of UN listings,79 including the requirement that the Council could not
base its delisting decision on information or material communicated by a Member State
unless that State was willing to authorise its communication to the EU courts.80 The
problem with doing this is that it makes conflict with the UN Charter obligations more
likely. Security concerns aside, if the UN listing referral is made by a non-EU Member
State none of the EU Member States might even have the evidence or information
supporting the UN listing so annulment is almost guaranteed in many cases because
that supporting evidence will be unavailable.

An appeal was dismissed by the CJEU in July 2013. By this time Resolution 1989
had been passed (in June 2011) imposing a ‘reverse consensus’ decision-making
process.81 This means that the Ombudsperson’s delisting recommendation takes effect
unless all 15 members of the Sanctions Committee have voted against the recom-
mendation or a referral is made to the Security Council. If the recommendation is not
followed, reasons why have to be given, including to the applicant. The Ombudsperson
had also gained improved access to confidential information held by States (albeit not
full)82 and the identity of the State(s) proposing the listing. Mr Kadi himself had been
delisted in October 2012 under this process following a report and delisting recom-
mendation by the Ombudsperson.

The CJEU disagreed with Advocate General Bot’s assessment that the improvement
in UNSC procedures since 2008 allowed ‘the presumption to be made that the reasons

77 ibid [128].
78 ibid. It notes without explicitly saying so that the obligation in Resolution 1822 on the

proposing State to identify which information is releasable to, inter alia, the listed person still
depends on the decision of the proposing State.

79 Case T-228/02 Organisation des Modjahedines du peuple d’Iran v Council [2006] ECR
II-4665 (‘OMPI’); Case T-256/07 People’s Mojahedin Organization of Iran v Council [2008]
ECR II-3019 (‘PMOI I’) and Case T-284/08 People’s Mojahedin Organization of Iran v Council
[2008] ECR II-3487 (‘PMOI II’). At [187] the General Court explained it had treated them the
same way notwithstanding the difference because there were no safeguards for the rights of the
defence at UN level. AG Bot was very critical of the comparison in his opinion of 19 March
2013 (ECLI:EU:C:2013:176; [2014] 1 CMLR 24, [63]–[80]).

80 General Court, Kadi II (n 75) [145]; see also [173]–[174], [178], [183]–[184]. It did
acknowledge that a procedure might be needed whereby such information was communicated to
the court but not the applicant or his representatives ([147]).

81 The resolution gave the Ombudsperson an express mandate to make delisting recom-
mendations formalising her existing practice.

82 This issue is ongoing at the time of writing. Some but not all States have entered into
confidentiality agreements with the Ombudsperson under which they provide access to infor-
mation which is considered by that State to be confidential for security and other reasons. Other
States have released information on an ad hoc basis.
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cited in support of listing are based on sufficient evidence and information’83 and that
judicial review should be ‘limited to ascertaining the existence of a manifest error’.84 It
upheld the General Court’s judgment that full review was required. To that end it said
the EU courts must be fully in a position to review the lawfulness of the EU’s listing
decision, ie they must have put before them evidence and information which was relied
on by the Council to substantiate the listing, for at least one of the grounds given. At
the very least this would be the Sanctions Committee’s statement of reasons, even if not
the information or full information relied on by the Sanctions Committee and even if
produced to the courts under a closed procedure limiting disclosure to the listed
person.85 If the EU institutions could not or would not produce the evidence to the
courts to support a reason given for the listing, they were to disregard that reason as a
possible legal basis for the listing decision.86 In other words, if States do not provide
the evidence to the Commission and Council and/or the Commission and Council do
not provide evidence to the EU courts because it is not in their possession or the
interests of disclosure are outweighed by security reasons, the EU implementation of
the UN listing will not survive judicial review.87 The CJEU considered that all bar one
of the reasons given in the UN summary of reasons was sufficiently detailed to enable
Mr Kadi to respond and hence to meet the rights of the defence,88 but in the absence of
evidence before it substantiating those reasons there was an insufficient factual basis
for the listing.89

The CJEU opined that full judicial review by it was ‘all the more essential’ because
notwithstanding improvements, the UN delisting procedure ‘do[es] not provide to the

83 Opinion of 19 March 2013 [2014] 1 CMLR 24 [AG87]. This presumption could be called
into question during EU implementation, in the course of which the listed person could adduce
new evidence or information. AG Bot observed that it was clear ‘in this regard, that the more the
procedure within the United Nations is transparent and based on information which is sufficient
in terms of its quantity and reliability, the less regional and national implementing institutions
will be tempted to challenge assessments made by the Sanctions Committee’ ([AG88]).

84 Applying this standard he would have allowed the appeal (ibid [AG106]). To be able to
exercise his rights of defence the applicant still had to be provided with adequate reasons for his
listing by the EU and be able to submit comments to the Commission, but this did not require
the EU to get all the information from the UN Sanctions Committee which it had available and
transmit that to the listed person ([AG99]–[AG103], [AG115]).

85 Kadi II (n 75) [111]–[122], [124]–[130], [137].
86 ibid [123].
87 In some cases governments are in a position to provide evidence supporting designation

to courts exercising jurisdiction, eg where they were the originator of the designation at UN
level. There is something to be said for the argument that if there is no good practical reason
why a State cannot provide supporting evidence or use its P5 position to secure evidence which
can be shared with the EU Council and the EU courts or its domestic courts, then it should do
so and there is no compelling reason why a court should allow formal constitutional or Article
103 arguments to stop it from exercising review. On the other hand, that still presupposes
European courts (and through them their States) substituting their decision for that of the
international community through the Security Council under the UN Charter, ie there is still a
‘comity problem’.

88 Kadi II (n 75) [143]–[149].
89 ibid [151]–[163].
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person whose name is listed … the guarantee of effective judicial protection’.90 It relied
on Nada in support of this statement even though the ECtHR in Nada had not even
considered the Ombudsperson scheme, Mr Nada having been delisted by the UNSC
before it was established. Moreover, unlike its approach in Kadi I the CJEU’s reasoning
verges on suggesting it would never countenance application of the principle of
equivalent protection anyway91 and that, even if it did, its standard for ‘the essence of
effective judicial protection’ is impossibly narrow: ‘it should enable the person
concerned to obtain a declaration from a court, by means of a judgment ordering
annulment whereby the contested measure is retroactively erased from the legal order
and is deemed never to have existed …’.92 In other words, a court and remedies in its
own image. This judgment has had unfortunate repercussions, as will shortly be
discussed.

The story of judicial review of UN listings would not be complete without the final
instalment to date, the ECtHR Grand Chamber’s judgment in Al-Dulimi and Montana
Management of 21 June 2016.93 Al-Dulimi concerned whether Switzerland’s implemen-
tation of the UN’s Iraq sanctions breached ECHR Article 6. Mr Al-Dulimi and his
company brought judicial review proceedings in Switzerland following its confiscation
of funds held by them in Switzerland pursuant to Resolutions 1483 (2003) and 1518
(2003). These resolutions required Member States to freeze funds and assets removed
from Iraq or acquired by senior officials of Saddam Hussein’s regime who had been
listed under Resolution 1518 in order that they could be returned to the Iraqi people.
The Swiss courts held they had no discretion to review the merits of the applicants’
listings under Swiss federal law because they had been listed by the UNSC and
Switzerland was bound by the UN Charter to comply.

The ECtHR second section, which first heard the case and issued a judgment in
November 2013, applied the presumption of equivalence, but found it was rebutted
because of the inadequacy of the delisting measures in place at UN level under
Resolution 1730 (2006). Even though not strictly relevant to the case before it because
it did not concern the Al-Qaida sanctions regime, which is the only one to have the
Ombudsperson, it added for good measure that it agreed with the UN Special
Rapporteur’s conclusion in his 2012 report that the improved Ombudsperson system
continued to ‘fall short of international minimum standards in such matters’.94 It went
on to hold there had been a breach of Article 6 because, although the limitation of
domestic review to verifying whether the applicants appeared on the lists pursued a
legitimate aim (implementing a UNSC resolution), there was no proportionality
between the aim and the means used because the applicants had not been able to
challenge the confiscation for several years.

90 ibid [133].
91 See esp [97] and [117]–[119].
92 ibid [134].
93 Al-Dulimi and Montana Management Inc v Switzerland, app no 5809/08, Grand

Chamber, 21 June 2016 (Al-Dulimi GC), available on the ECtHR’s HUDOC website at
<http://hudoc.echr.coe.int/eng#{“itemid”:[“001-164515”]}>.

94 Second section judgment of 26 November 2013 [119], available at <http://
hudoc.echr.coe.int/eng#{“itemid”:[“001-138948”]}>.
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The Grand Chamber arrived at the same result but by a different route. One key
difference between Al-Dulimi and Kadi I & II is how they dealt with the hierarchy/
primacy argument under Article 103 of the UN Charter. No doubt this is because the
ECtHR does not regard itself as free to characterise the ECHR as anything other than a
treaty made under international law rather than an autonomous legal system. Switzer-
land and the UK (as intervener) frankly admitted in their arguments that the delisting
system in place under Resolution 1730 (2006) did not meet the requirements of Article
6.95 Their point, together with France, was that States’ obligations under the Charter
had primacy over other treaty obligations in the event of conflict because it existed to
peace and security in the world96 and any other conclusion risked weakening the
Charter system.97

To avoid the conflict the Grand Chamber invoked the principle of harmonious/
consistent interpretation to say there was no conflict: in the absence of express wording
in a Security Council resolution removing the guarantees in Article 6, the ECtHR
would presume there was ‘no conflict of obligations capable of engaging … Article
103’.98 From there the Grand Chamber reasoned that the absence of express wording in
Resolution 1483 (2003) excluding the possibility of judicial supervision meant it ‘must
be understood as authorising the courts of the respondent to exercise sufficient scrutiny
so that any arbitrariness can be avoided’.99 Domestic courts had to be able to obtain
(presumably from the UNSC if the respondent State did not hold it) sufficiently precise
information and evidence to justify the listing in domestic law, if necessary through a
closed procedure. Any inability to access such information was, said the Grand
Chamber, ‘capable of constituting a strong indication that the impugned measure is
arbitrary’.100 The finding there was no conflict that engaged Article 103 also ‘ren-
der[ed] nugatory the question whether the equivalent protection test should be
applied’.101

Thus the ECtHR arrives at the same conclusion as the CJEU in Kadi II while
ostensibly applying the rules of public international law on the hierarchy of norms. The
majority goes to extraordinary linguistic lengths to say the court is not creating a
conflict between the ECHR and UN Charter when clearly it is because it places its
States parties in the same impossible position as the CJEU did in the Kadi cases.102

95 Al-Dulimi GC (n 93) [114] and [119].
96 ibid [107], [118], [122]–[123]. This was put as a jurisdiction argument by the UK and

France. The Grand Chamber treats it as an aspect of proportionality (ie whether the interference
with rights by Article 103 is proportionate), presupposing without analysis that it has jurisdiction
rationae materiae (see 65, heading (b) and [135]).

97 ibid [111].
98 ibid [141], [143] and [148]–[149].
99 ibid [146]. This may be a lower intensity of review than that advocated by the Court of

Justice in Kadi II.
100 ibid [147].
101 ibid [149].
102 As pointed out by 7 of the 17 judges in separate and dissenting opinions: Judge Keller

[7], Judge Kūris [1], Judge Nussberger at 141 (who calls it ‘fake harmonious interpretation’).
Judges Ziemele and Nussberger disagreed with the finding of a breach of Article 6(1) on the
facts. Both considered the Swiss courts had subjected the listing to sufficient scrutiny for
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This is defensible in so far as the Iraq sanctions regime at issue in the case lacks an
independent review and delisting mechanism at UN level.103 However, the Grand
Chamber goes well beyond this. Citing the criticisms of the Ombudsperson process
made in 2011 and 2012 by the UN Special Rapporteurs and others, it effectively holds
that the Ombudsperson mechanism cannot meet ECHR requirements, but does not
appear to have engaged at all in difficult questions that require serious attention such as
what ‘comparable’ means or could mean for the purposes of applying the principle of
equivalent protection in the specific context.104 Another problem is that the finding that
there is no conflict logically closes the route to a conciliation of the UN sanctions
system and ECHR rights and mechanisms because it is the conflict that triggers the
application of the principle of equivalence.

4. THE PROBLEM WITH KADI AND AL-DULIMI

The iterative dialogue between domestic and regional courts, States and the UN
institutional system can be characterised as a kind of public reasoning or deliberative
process. In classical political philosophy the ‘public space’ or public realm is the realm
of the polis, created by laws, lawyers and architects, within which public human
interaction can take place.105 In its reinterpretation by 20th-century political theorists
such as Hannah Arendt, public space still entails people speaking together as equals to
address issues of communal concern.106 However, what we appear to have with Kadi II
and Al-Dulimi is the closing off of the public space for discussion.107

arbitrariness. Judge Ziemele (at [8]) and Judge Nussberger (at 147–148) both observed the
applicants could have but did not put any substantive evidence before the Swiss courts
suggesting their listing was unwarranted. Judge Nussberger was alone in suggesting the primacy
rule in Article 103 precludes any application of the equivalent protection principle.

103 Judges Pinto de Albuquerque, Hajiyev, Pejchal and Dedov in their Joint Concurring
Opinion consider the presumption of equivalence is rebutted in the case of the Iraq sanctions
regime ([23]–[24] and [70]).

104 ibid [153]. This is pointed out in the Joint Concurring Opinion (ibid [54]–[58]), which
rightly advocates the promise and possibilities of the principle of equivalent protection
([66]–[67], [69]–[71], [73]), although aspects of the analysis are open to debate (in particular the
elevation of the ECtHR to a ‘European Constitutional Court’ to which the UN is subordinate and
the suggestion that the principle of equivalent protection displaces harmonious interpretation and
the discretion exception as tools of reconciliation between conflicting rules/systems ([59]–[62])).
The judges criticise the Ombudsperson process, citing statements by Judge Kimberly Prost, the
first Ombudsperson ([20]–[22]), but nevertheless hold the improved Ombudsperson system has
achieved ‘basic guarantees’ of fairness. Judge Keller also advocates application of the principle
in his separate opinion ([10]–[18]).

105 Hannah Arendt, The Human Condition (2nd edn, University of Chicago Press 1998)
194–195.

106 ibid ch V.
107 Conor Gearty observes that ‘[t]ime will tell whether what European courts are truly after

is proper adversarial engagement or merely a central role for the judges in its savage dilution: or,
to put it another way (albeit crudely), “we can’t bear restrictions on due process – unless it is
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The EU courts and ECtHR come across in their judgments as apparently unwilling to
even explore whether alternative institutions which do not replicate domestic courts can
in fact provide human rights protection. The CJEU in Kadi II does not engage in any
real consideration of whether the Ombudsperson system could meet the principle of
equivalence. The ECtHR in Al-Dulimi could have but did not engage with the
Ombudsperson’s 10th Report, which came out in July 2015, well before its June 2016
judgment.108 The Report details how the Ombudsperson mechanism provides a fair
recourse process and effective remedy and where further improvement is needed. The
ECtHR relies on the 2012 Report of the UN Special Rapporteur but only for its
negative assessment of the UN system. In fact the UN Special Rapporteur accepts the
Ombudsperson process, makes positive comments about it and sets out what in his view
needs to be changed to meet human rights obligations.109 Neither court appears to
engage in any critical analysis of whether case law on the right to effective judicial
protection developed in the context of domestic legal systems and judicatures is
appropriate to the UN. They do not ask whether the analogy drawn between the
Security Council and the executive in domestic constitutional systems, which is the
basis for saying the Security Council is acting as legislator and judge in its own
cause,110 is apt or useful, or whether a body made up of diplomats and officials from 15
different States from across the world behaves in the same way as a domestic executive
drawn from one political party.111 It may also be asked why the ECtHR Grand
Chamber dismissed the Ombudsperson process applicable to only the Al-Qaida
sanctions regime in a case about the Iraq sanctions regime. It could have practised
judicial economy and addressed only the UN system for delisting applications
applicable to the Iraq regime. It is very disappointing that no court appears to have
engaged with the Ombudsperson’s reports in its reasoning.112 It is also disappointing
that her carefully considered and worded test for delisting113 drawing on civil and

ourselves who decide it has to be that way”’: ‘In praise of awkwardness: Kadi in the CJEU’
[2014] European Constitutional Law Review 15, 25.

108 Report of the Office of the Ombudsperson pursuant to Security Council resolution 2161
(2014), 10th report, dist 14 July 2015 (UN doc S/2015/533).

109 Report of the Special Rapporteur on the promotion and protection of human rights and
fundamental freedoms while countering terrorism, Ben Emmerson, dist 4 June 2012 (2012
Report) (UN Doc A/HRC/20/14) [59].

110 Eg by the UN Special Rapporteur at [23] and [24] of his 2012 Report (ibid).
111 See also Devika Hovell, The Power of Process: The Value of Due Process in Security

Council Sanctions Decision-Making (OUP 2016). She concludes that ‘procedural fairness is not
the “one-size-fits-all” universally applicable concept that formalist approaches imply’ (164).

112 Eg the Grand Chamber in Al-Dulimi could have referred to the 10th report (n 108), which
records that in all but two cases in the five-year reporting period the petitioner had full access to
the information considered by the decision-maker, the Ombudsperson, and in the two remaining
cases she was satisfied that the petitioner was aware of the substance of the case to be met
([32]). All of the delisting recommendations were followed by the Committee and in no case was
a consensus decision taken against or the recommendation referred to the Security Council
([33]).

113 Above n 6.
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common law traditions and understandings is dismissed by the UN Special Rapporteur
in an Anglo-centric analysis.114

The problem to which the sanctions jurisprudence of the European courts gives rise
can be expressed in its component parts as follows:

+ The sanctions problem: as observed in the Joint Concurring Opinion in Al-Dulimi,
judgments in Al-Dulimi and Kadi II leave a ‘Europe-wide hole’ in the sanctions
net.115 Fundamentally, conflict between legal systems that means that we cannot
have measures operating internationally where that is necessary is not a public
good. This practical reality cannot be interpreted away as the ECtHR Grand
Chamber tries to do in Al-Dulimi.

+ The human rights problem: this has at least three aspects. First, ‘procedural
fetishism’ is distracting us from critical engagement with relationships, outcomes
and contexts.116 It is not at all clear that the European courts have done those
listed by the UN any favours by their complete disregard of the UN proced-
ures.117 A strengthened Ombudsperson system rolled out across all sanctions
regimes is a more effective and usually faster way of being heard and delisted
than relying on judicial review of implementing measures in domestic courts and
has global effect.118

Second, Kadi II seriously damaged diplomatic processes at work in the UN on
securing agreement to continued improvements to the Ombudsperson system and
rolling it out across all the sanctions regimes. The Group of Likeminded States on
Targeted Sanctions submitted proposals in April 2014 which included giving the
Ombudsperson final decision-making power and extending the process to all
sanctions regimes.119 The proposals were debated in October 2014 but got
nowhere. This is understood to be in large part a result of the Kadi II case. It is
unclear whether the diplomatic process will recover. Kadi II made it too easy for

114 2012 Report (n 109) [56]–[57].
115 See also Judge Ziemele (n 93) [15].
116 Susan Marks and Andrew Clapham ask whether there is a ‘”procedural fetishism” which

promotes attention to procedures, forms and events in a manner which distracts us from critical
engagement with relationships, outcomes and contexts?’: ‘Fair Trial’, International Human
Rights Lexicon (Oxford 2005) 161.

117 Ombudsperson Judge Kimberly Prost told the ‘Smarter Sanctions’ workshop at Univer-
sity College London on 8 November 2013 that she had on occasions been contacted by persons
listed under other UN sanctions regimes or on autonomous EU sanctions lists who wanted to
make a delisting application to the Ombudsperson because it was perceived as quicker and better
than using domestic and EU courts.

118 See, eg, the Joint Concurring Opinion of Judges Pinto de Albuquerque, Hajiyev, Pejchal
and Dedov at fn. 132.

119 UN Doc S/2014/286. Judges Pinto de Albuquerque, Hajiyev, Pejchal and Dedov advocate
in their Joint Concurring Opinion in Al-Dulimi a World Human Rights Court or extending and
strengthening the Ombudsperson’s mandate and powers to the extent that they take on a judicial
nature ([73]).
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those uninterested in or opposed to rolling out (and paying for) the Ombuds-
person process across all regimes to wash their hands of it on the grounds that it
would make no difference because the European courts would reject it. This is a
comity problem as well as a human rights problem.

Third, legitimacy. Mr Al-Dulimi was able to go through the whole ECtHR
process relying solely on formal legal arguments and without explaining why, as
former head of the Iraqi secret services during Saddam Hussein’s reign, nearly
300 million US dollars120 held in Swiss bank accounts belonged to him and his
company and not the people of Iraq.121 This makes sense in so far as the point of
the case was the protection of due process and natural justice: the Grand Chamber
did not purport to tell the Swiss courts what to decide on the merits, just that they
could not decline to exercise their jurisdiction just because the case concerned a
UN listing.122 But at the same time it is very troubling that the human
flourishing123 of the de facto interested but unrepresented party, the Iraqi people,
did not receive greater acknowledgment by the majority. Human rights are better
protected from authoritarian challenge and populist backlash if their function,
object and purpose are better explained.

+ The cooperation problem: States which are Members of the UN and the EU and
party to the ECHR are between a rock and a hard place, being asked to choose
between their compliance with the UN Charter or the EU Treaties and ECHR.
This increases the possibility of confrontation between the constitutional courts
and parliaments of States parties on the one side, and the EU courts and ECtHR
on the other, to the detriment of both and the objectives of greater unity,124

solidarity between peoples,125 and international cooperation.126 The courts of

120 CHF 269,557,372.42, which on Autumn 2016 exchange rates was roughly USD
275,184,905.51 or €246,332,657.54 (n 93) [23].

121 It was recorded by Judge Keller (n 93, 147) that Mr Al-Dulimi’s ‘lawyer was asked in the
hearing before the Court why his client thought that the sanctions applied to him were arbitrary.
He referred only to the procedure, ie the fact of not having been heard [in person – he declined
the opportunity to respond in writing through the Focal Point], but did not advance any
substantive reason for finding the targeted sanctions arbitrary.’ The majority’s judgment does not
touch on the merits of the application of sanctions to Mr Al-Dulimi and his company.

122 Judge Siciliano and Judge Keller’s conclusion that there is no reason why domestic
courts should not consider exculpatory evidence submitted by the listed person to prove their
listing by the UN is arbitrary is sensible (Separate Opinion of Judge Scilianos (n 93) [22],
Separate Opinion of Judge Keller (n 93) [24]–[25]). The question of what happens next is more
tricky. There was no discussion of remedies by the Grand Chamber. Judge Keller makes some
suggestions, criticising the majority for giving ‘no/zilch/nada’ guidance ([25], [27]).

123 One of the two dimensions of the idea of human rights: Conor Gearty, Can Human
Rights Survive, The Hamlyn Lectures 2005 (Cambridge, 2006) 140.

124 ECHR preamble [3].
125 TEU preamble [5].
126 UN Charter Article 1(3).
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Germany and the UK127 have already indicated that in certain, albeit rare,
circumstances they will not follow judgments of the EU courts and ECtHR.128

5. WHAT NEXT?

What next is that we continue talking. Jurisprudence is not cast in stone. Cases are
distinguishable. Diplomacy continues. There is more than one way to think about
human rights.129 That means we continue to ask the EU courts and ECtHR and any
domestic court considering the same issue, to take a more creative, flexible approach to
evaluating human rights compliance which properly assesses the Ombudsperson
process. We ask the UN and its Member States and institutions as well as courts to
engage in full public reasoning. And the rest of us help them by engaging in the issues,
arguments and suggested solutions from all sides of the debate.

In that spirit, while some of the UN Special Rapporteur’s reasoning may be open to
debate, many of the suggestions in his 2012 Report are sensible and at the very least
require public engagement to explain why (if this is the case) they cannot be
implemented but nevertheless human rights requirements are met.130 One point on
which views may reasonably differ is whether the new reverse consensus decision-
making process is political rather than judicial, as suggested by the Special Rapporteur
and others.131 The 1994 World Trade Organization (WTO) Dispute Settlement Under-
standing also employs a reverse consensus decision-making process, treating panel and
Appellate Body decisions as recommendations to the Dispute Settlement Body and as
binding unless overturned by consensus by the DSB, a body made up of representatives
from all WTO contracting parties. It is widely considered by public international
lawyers that for all practical purposes panel and Appellate Body decisions are

127 See the Solange jurisprudence (nn 56 and 57) and the prisoners voting rights case, R (on
the application of Chester) v Secretary of State for Justice [2013] UKSC 63; [2014] AC 271;
[2013] 3 WLR 1076; [2014] 1 All ER 683, [25]–[27] (Lord Mance; Lords Kerr, Hughes and
Hope concurring), [121]–[123] (Lord Sumption). This may occur where the possibility of
‘constructive dialogue’ between the national courts and Strasbourg has been exhausted because
the matter has been already to the Grand Chamber (ibid [27]).

128 This raises the interesting question of what human rights protections at UN level might
satisfy a domestic court that it was justified in refusing to follow Kadi and Al-Dulimi.

129 Marks and Clapham (n 116). Professor Brian Tamanaha’s work on the Western values
debate in human rights also resonates. He says ‘[a]lthough the conversation often ends with a
standoff, there is another way to approach these issues. Do not start with a zone of protected
individual autonomy to identify the limitations on government, as is done with individual rights
in liberalism. Instead begin with the idea of preventing government tyranny, and decide what
limits on this modern behemoth are desirable and match prevailing social-cultural views and
arrangements. This is consistent with how legal limits on the state developed – though not
intentionally – in the pre-liberal Medieval period’: On the Rule of Law: History, Politics, Theory
(CUP 2004) 139.

130 Above n 109.
131 Al-Dulimi GC, Joint Concurring Opinion (n 93) [20].

Interpretation and review of UN sanctions 439



binding.132 Thus being able to see the reverse consensus decision-making as effectively
the same thing as judicial or quasi-judicial review may simply be a question of
changing the perceptions of those who have come from a different legal tradition. Or it
could be said the operation of the reverse consensus process is not analogous because
of the differences between the WTO DSB and a Sanctions Committee.133 The point
here is not to prefer one of these conclusions over the other, but to say the issue needs
to be engaged with and the questions asked and assessed, in particular by courts and
the UN. As an actor engaged in this area of law and practice I want to know whether
the reverse consensus process is essential to retain and why.134

The provision for referral of the delisting recommendation at the request of a
committee member to the Security Council, which means it could be vetoed by one P5
member, is much more problematic, even if there is a practice of self-restraint in
making referrals by the committee.135 There may be a good and practical reason for
this, but if that is the case, we should hear what it is and be able to engage in the
discussion.

Another point where views may reasonably differ is whether the formal ‘appearance’
of the system should be the trigger for saying it fails the equivalence or comparability
criterion for the right of judicial protection and therefore does not meet human rights
standards,136 or whether a more flexible, facts-based approach should be taken to
determining whether the UN Ombudsperson process meets the object and substantive
content of the right. For example, should it be the fact that the process allows for
referral of the recommendation to delist to the full UNSC that rebuts the presumption
of equivalence, or the fact that in a particular case a recommendation by the
Ombudsperson was overturned on a referral to the UNSC by a P5 member’s veto? Is it
helpful to assess the UN’s compliance with the right to an effective remedy by
comparing its remedial system to the systems of courts and tribunals developed within
and for domestic legal systems? The UN is not a State and it does not function in the
same way as a State. The international legal system is not the same as a domestic legal
system. Given those differences, are there functionally equivalent checks on the
exercise of power within the UN system? True, the UN and UNSC are inter-State or
intergovernmental bodies and the purpose of human rights is to protect the individual
against State power.137 But there are probably real qualitative differences between State

132 See eg Donald McRae, ‘The WTO in International Law: Tradition Continued or New
Frontier?’ (2000) 7 JIEL 27, 32.

133 The WTO DSB contains many more representatives than the sanctions committee: at the
time of writing the figure is 164. On the face of it it appears it would be much easier to get
consensus in a 15-member sanctions committee to overturn a recommendation, which means
explanation would be required if it were to be claimed that is not the case in practice.

134 Does the committee’s residual power under the reverse consensus system act as a ‘safety
mechanism’ to be used in the rare case where the consensus is the Ombudsperson got it wrong,
performing a similar function in its relationship to the Ombudsperson as Parliament does to the
courts in common law parliamentary sovereignty systems? Or is it just an historical hangover?

135 2012 Report (n 109) [32].
136 As suggested by the Special Rapporteur’s 2012 Report, ibid [34]–[35].
137 Christian Tomuschat, Human Rights: Between Idealism and Realism (1st edn, OUP

2003) 7.
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authorities acting alone within their own domestic jurisdiction and a collectivity of
State officials from different States acting together through the UN that should (a) be
assessed, (b) be factored into any analysis and (c) be directly addressed in the
reasoning in any judgment or Special Rapporteur’s report so that we can understand
better.

Another point of necessary engagement is with the outgoing first Ombudsperson’s
detailed report published on 14 July 2015. This includes a description of procedures,
explains that progress has been made in addressing the important issue of access to
confidential or classified material, and that she has ‘consistently received an excep-
tional level of cooperation from States’,138 and sets out what is working well but also
highlights ‘the shortcomings of the contractual, administrative and organizational
arrangements in place which threaten the independence and sustainability of the
mechanism’.139

This author firmly shares the view that the Ombudsperson process should be rolled
out across all the sanctions regimes.140 It should be properly resourced to do its job and
there should be no procedural route that allows a veto by one Member State of a
delisting recommendation (or anything but consensus for that matter). However, the
fact there is a way to go does not mean that the Ombudsperson process as applied now
falls short of providing real or meaningful rights of the defence or judicial protection.
We need to ask whether a system has met the substantive needs of the rights of the
defence and judicial review rather than work from the assumption it cannot because it
departs from formal requirements developed in the context of domestic legal systems.
Another way of approaching this might be to say that in so far as the UN’s way of
meeting the rights of the defence and to effective judicial protection are different from
those required of domestic legal systems, this is justified and proportionate because in
substance the rights are met and the difference is necessary in light of, and justified by
reference to, the sui generis nature of the UN and the diplomatic and political realities
of operating within it. That assessment need not remain static over time.141 And we
must guard against the risks of diluting the substance of rights by asking for a more
relaxed, less formalistic approach to application of the right of judicial review and what
it means for an alternative system to be ‘comparable’ for the purposes of the principle
of equivalence.142

This suggests that domestic and regional courts could, as a next step forward towards
a better relationship between legal systems which maintains and enhances the public
space and achieves the objectives of UN sanctions and human rights,143 refocus their
approach to review in two ways. First, they could undertake a detailed engagement with
whether the Ombudsperson system in operation provides real substantive human rights

138 Above n 108 [97].
139 Letter to the Secretary General dated 13 July 2014, available at <https://www.un.org/sc/

suborg/en/ombudsperson> and UN Doc S/2015/533.
140 See eg van den Herik (n 60).
141 See Gearty (n 123) 123–126, 156.
142 Judges Pinto de Albuquerque, Hajiyev, Pejchal and Dedov also make this point in their

concurring opinion in Al-Dulimi (n 93) [67].
143 AG Bot in his opinion in Kadi II rightly advocates ‘mutual confidence and effective

collaboration’ [2014] 1 CMLR 24 [113].
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protections which do not rely solely on second hand accounts and opinions, but also on
the Ombudsperson’s accounts. We could consider creative ways to promote comity and
trust, perhaps even a ‘site visit’ to the Office of the Ombudsperson by a nominated
judge or group of judges to follow a case and see and feel how it works in practice.144

Obviously this relies on cooperation by the UN and Member States to happen. They
may need to contemplate responding to questions from domestic and regional courts in
letters directly to the court or via States parties145 or witness statements. Second,
review could focus on whether the system has failed the particular individual concerned
because, eg, there was a referral to the UNSC and a veto of delisting, which certainly
fails the test of equivalence.146

6. CONCLUSION

Cases about sanctions are often cited for establishing important legal principles in
European law. The leading EU case about damages for losses caused by legislative acts
is Centro-Com, a case about EU implementation of the UN’s Serbia and Montenegro
sanctions regime.147 The leading case about the principle of equivalence, Bosphorus, is
about UN FRY sanctions. The leading EU constitutional case on ‘what is the EU?’
following Van Gend en Loos, Les Verts and Opinion 1/91 is Kadi. And so on. We often
remember the principle but forget the case was about UN sanctions. We probably
should remember. It is no surprise because cases about UN sanctions sit at the
intersection between legal systems, rules and values. On one view this is just the
national tension between human rights vs public security writ large on the international
stage. On another, more compelling account, cases about UN sanctions are about how
the international institutional structure and international law work in a ‘globalised
world’ to address new phenomena. They sit in the penumbra because we are dealing
with something new as well as the familiar. Law and legal method must perform its
traditional role of bridging the past with the future, the ‘black letter’ with the unclear.

Reconciliation through interpretation assumes a power of review of implementing
measures by domestic and regional courts. This has itself been challenged by
governments and the EU institutions on the basis of the hierarchy rule in Article 103 of
the UN Charter and the practical need for implementation of UN sanctions on a
worldwide basis. The claim to shield domestic measures implementing UN sanctions
from judicial scrutiny on these grounds has ultimately failed, for good reason. Nor is
this necessarily problematic from the perspective of the universality of UN sanctions,
as the case law on consistent interpretation (other than Al-Dulimi) shows. The review

144 With any necessary provision to meet security concerns over, eg, access to information,
etc.

145 As happened in the English Court of Appeal in Mohammad v Secretary of State for the
Defence [2015] EWCA Civ 843; [2016] 2 WLR 247; [2015] HRLR 20, [76]–[79].

146 There is no reason why the veto power cannot be modified in this specific instance, given
that what is being considered (the delisting of an individual) could be said to lie outside the
purpose of the veto.

147 Case C-124/95 Ex parte Centro-Com [1997] ECR I-81.
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jurisprudence of the EU and other courts has had an undeniably positive and creative
effect, leading directly to the introduction and improvements of the Focal Point systems
and Ombudsperson at UN level and no doubt to the improvement of the internal
processes by which governments make designations. This in turn increases their
legitimacy, which from a purely practical perspective alone is crucial to the will of
domestic and regional courts, academics and lawyers to support them. We are still
faced with the ultimate question of ‘who has the final word?’ in any one instance, but
we can narrow down the cases where this will practically matter and courts and bodies
can agree to disagree on who gets the final say under their internal constitutional rules.
We need to continue rather than freeze this process, as Kadi II and Al-Dulimi are in
danger of doing.

However, it is not only the jurisprudence of the European courts with which we have
to contend when we think about the UN sanctions system. Recent dramatic events call
for a postscript. The UK’s referendum vote in favour of leaving the EU on 23 June
2016 (‘Brexit’) and the election of Donald Trump as US President on 8 November
2016 upend what was understood to be a stable status quo within which the critiques of
the UN sanctions system and the European courts’ jurisprudence took place. The
international system faces considerable uncertainty.

‘Brexit’ will obviously have an impact on EU sanctions and the EU implementation
of UN sanctions and their effectiveness, especially given the UK’s major role in the
world’s financial services sector. How much will depend on the terms of agreement
reached on the UK’s future relationship with the EU. For example, continued
membership of the single market would suggest the UK will continue to implement EU
financial sanctions and the jurisprudence of the EU courts will still be binding, but not
sitting at the table of the European Council and Council of the European Union is
likely to have significant drawbacks. The House of Commons European Scrutiny
Committee has expressed the concern that operational difficulties might be caused ‘if
after withdrawal from the EU, the UK loses prior access to the list of persons, groups,
undertakings and entities whose assets are to be frozen by the EU, impeding the UK’s
ability to take simultaneous action’ and if ‘the UK is unable to request additions to the
EU’s list based on its own investigations and intelligence’.148 Other things are unlikely
to change much even if the UK does not remain in the single market: it is unlikely the
EU courts will have any continued direct role but judicial oversight of domestic
implementation of UN listings is likely to remain much the same based on domestic
constitutional law and the ECHR.

Some of Donald Trump’s statements leading up the election suggest he may take
quite a different foreign policy approach to Russia149 and Iran,150 which could in turn

148 Report of 19 October 2016, available at <http://www.publications.parliament.uk/pa/
cm201617/cmselect/cmeuleg/71-xii/7106.htm#_idTextAnchor009>.

149 See eg the summary provided by the The Guardian online newspaper on 30 July 2016,
‘Donald Trump and Russia’, available at <https://www.theguardian.com/us-news/2016/jul/30/
donald-trump-paul-manafort-ukraine-russia-putin-ties>.

150 See eg the Reuters article of 9 November 2016, ‘Trump election puts Iran deal on shaky
ground’, available at <http://www.reuters.com/article/us-usa-election-trump-iran-idUSKBN134
27E>.
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affect UN sanctions and the current joined-up approach of the US and EU to non-UN
sanctions.

We don’t know what is going to happen and when. ‘Brexit’ will take years. We don’t
know how big or small, or good or bad the impact will end up being. We too are actors
in this process, playing the lawyers’ role in forming outcomes, and we are implicated in
what results. Engaging in the uncertain process of unravelling and making systems
rather than tinkering with ‘established’ ones is quite different to what many of us were
used to before. Working towards international cooperation and comity on sanctions and
human rights is now likely to require more than just convincing the CJEU and ECtHR
to be more collaborative and the UNSC to improve and roll out the Ombudspersons
system across all sanctions regimes, although these remain important. In the turmoil of
the middle years of the twentieth century JL Brierly wrote:

There is … much in the prospect to discourage those who realize that the strengthening of
international law must depend on the strengthening of the bonds that hold states together in
an international society. Yet there is one solid ground for hope. We have begun to realize that
a world society will not come into existence without conscious human effort … though the
problem of world community remains essentially a moral problem, it is also in part a problem
of statesmanship, and … international society needs institutions through which its members
can learn to work together for common social ends.151

The call to conscious human effort to make and remake institutions for the world
community’s common social ends is as relevant now as it was then.

151 The Law of Nations (6th edn, Oxford Clarendon 1963, revised by CHM Waldock) 44–45.
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19. Chinese and Japanese perspectives on UN
sanctions
Machiko Kanetake and Congyan Cai

1. INTRODUCTION

The effectiveness of the UN Security Council’s economic sanctions depends ultimately
on Member States’ own initiatives to give effect to their international obligations within
their domestic legal orders. As discussed in various chapters of this volume,1 the design
of the Security Council’s targeted sanctions has been transformed into a ‘targeted’ and
‘individualized’ format in order to mitigate unintended humanitarian consequences of
comprehensive economic sanctions such as those imposed against Iraq in the 1990s.
Since Resolution 917 against Haiti in 1994,2 the Security Council and its sanctions
committees themselves have been designating specific individuals and entities as the
targets of restrictive measures.3 The UN-led designation of specific targets has been
accompanied by the utilization of asset freezes as a crucial tool for restraining and
altering the conduct of targeted individuals and entities.

This chapter is based on the premise that the methodological transition of the
sanctions regimes has necessitated, as well as justified, greater changes in domestic
law. Domestic regulatory changes are intertwined with the conceptual enlargement of a
‘threat to the peace’ under Article 39 of the UN Charter as a trigger for economic
sanctions. In particular, the Security Council has been recognizing ‘terrorism’ in
general – and not only ‘international’ terrorism4 – as a threat to international peace and
security.5 The general recognition of terrorism as a threat to the peace justifies Member
States taking restrictive measures, including asset freezes, not only against foreign
States and residents, but also against their own nationals. To take asset freeze measures

1 See for example the chapter by Larissa van den Herik in this volume.
2 UNSC Res 917 (6 May 1994) UN Doc S/RES/917.
3 For a list of targeted sanctions, see Machiko Kanetake, ‘Catching Up with Society –

What, How, and Why: The Case of the Regulatory Development for the UN Security Council’s
Targeted Sanctions’ in S Hamamoto, H Sakai and A Shibata (eds), ‘L’être situé’, Effectiveness
and Purposes of International Law: Essays in Honour of Professor Ryuichi Ida (Brill 2015) 255,
262 n 27.

4 eg UNSC Res 1368 (12 September 2001) UN Doc S/RES/1368 [1] (‘any act of
international terrorism, as a threat to international peace and security’) (emphasis added).

5 eg UN Res 1456 (20 January 2003) UN Doc S/RES/1456, Annex (‘terrorism … threats to
peace and security); UN Res 1617 (29 July 2005) UN Doc S/RES/1617, Preamble [4] (‘threats
to international peace and security caused by terrorist acts’) (emphasis added); UN Res 225 (17
December 2015) S/RES/2253, Preamble [3] (‘terrorism poses a threat to international peace and
security’) (emphasis added).
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against States’ own nationals often requires legislative amendment, and the Security
Council’s economic sanctions in part provided justification for domestic regulatory
reforms.

Against this background, this chapter analyses how the authorities of two East Asian
countries, the People’s of Republic of China (PRC)6 and Japan, politically and legally
engage in the development and implementation of UN sanctions. The chapter begins by
explaining the two governments’ political stakes in the Security Council’s economic
sanctions (Section 2). With the political background in mind, the chapter provides an
overview of general legal frameworks for the domestic implementation of the UN’s
sanctions (Section 3). This is followed by thematic analysis of the sanctions regime
against North Korea, in which the Chinese and Japanese governments have their own,
if not fully shared, political interests (Section 4). We then move on to the question of
due process with regard to targeted sanctions’ individual designation, which, by
contrast with many EU countries, has received little attention in the Chinese and
Japanese legal and political discourse (Section 5). The combined efforts to depict the
two countries’ political and legal positions highlight the relevance of domestic political
and legal contexts in ensuring the implementation of the UN Security Council’s
international sanctions.

2. POLITICAL PERSPECTIVES

2.1 Chinese Perspectives

It must be admitted that China has traditionally been critical of international sanctions,
including those proposed within the UN Security Council.7 Part of this scepticism is
because, in general terms, China, having identified itself as a developing State or a
‘Third World’ State, advocated the traditional principles of international law, especially
the principle of non-intervention of internal affairs.8 The scepticism is also because, in
specific terms, China had long been a target of international sanctions as the result of
its disagreements and confrontations with some Western States, including the US, with
regard to a number of issues, especially the human rights situation in China.9

6 It is noted that, in accordance with the ‘one country, two systems’ policy, the Hong Kong
and Macao Special Administrative Regions (SARs), upon notification by China’s Central
Government, make their own laws and regulations to implement UN sanctions. As to Hong
Kong’s practice, see, for example, Permanent Mission of China to the United Nations, ‘Report
by China on Implementation of Security Council Resolution 1874 (2009)’ (4 August 2009) UN
Doc S/AC.49/2009/23 (Annex to Note Verbal dated 3 August 2009) [7].

7 See Zeng Ni, ‘From “Negative Opposition” to “Limited Support”: The Change of China’s
Response to UNSC Sanctions in the Wake of Cold War’ (2014) 3 International Review 98, 103
(in Chinese).

8 See Wang Tieya, ‘International Law in China: Historical and Contemporary Perspectives’
(1990) 221 Recueil des Cours, chapter IV.

9 See Dianne E. Rennack, ‘China: Economic Sanctions’, CRS Report for Congress
(1 February 2006) <https://www.fas.org/sgp/crs/row/RL31910.pdf>.
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Despite being critical of sanctions, China, as a permanent member of the UN
Security Council, never exercised its veto to block any UN sanctions initiatives until
the end of the 1990s. While China strongly expressed that sanctions themselves could
not resolve problems and rather they could cause the situation to deteriorate, it still
gave the green light to the adoption of sanctions initiatives by way of abstaining from
voting at the UN Security Council. For instance, China abstained from voting when the
UN Security Council adopted Resolutions 757 and 1244 concerning the sanctions
against the Federal Republic of Yugoslavia,10 Resolution 929 against Rwanda,11 and
Resolution 1134 against Iraq.12 These practices of abstention might have been led by
the fact that China deemed itself not powerful enough to put itself into direct
confrontation with the US and some other Western powers. Also, in these previous
instances of economic sanctions, China did not have substantial interests at stake in the
target States. In some sense, China may be regarded as an opportunist in international
affairs.

The traditional position has, however, been subject to change since the beginning of
the twenty-first century. China’s policy distinguishes between different kinds of
sanctions. On the one hand, China still maintains its traditional policy of opposing any
unilateral sanctions without the authorization of the competent international insti-
tutions, particularly the UN, which is perceived by China as the most authoritative body
to represent the international community.13 On the other hand, China has begun to treat
the sanctions authorized by the UN more positively and has given its support to UN
sanctions initiatives with few exceptions.14

There are two major reasons for the change in China’s policy towards UN sanctions.
First, China, as a new great power, has been increasingly involved in a wide range of
international affairs. Its dramatically expanding national interests are susceptible to
international political dynamics, including such events as North Korea’s nuclear tests.
The relevance of external events to Chinese interests has prompted the Chinese
government to utilize UN sanctions, among other means, to prevent relevant events and
circumstances from seriously threatening China’s national interests. Furthermore, China
has begun to redefine its conception of international law, especially its conception of
sovereignty and the principle of non-intervention. The second factor is rather norma-
tive; as China is expanding its power, it has been appealing to take more international
responsibility as a permanent member of the UN Security Council with privileges
including the right to veto.15 At the same time, the political position of China is

10 UNSC Res 757 (30 May 1992) UN Doc S/RES/757; UNSC Res 1244 (10 June 1999) UN
Doc S/RES/1244.

11 UNSC Res 929 (22 June 1994) UN Doc S/RES/929.
12 UNSC Res 1134 (23 October 1997) UN Doc S/RES/1134.
13 See, for example, the State Council Information Office of the PRC, ‘White Paper on

China’s Peaceful Development’, Part 3 [2] <http://www.scio.gov.cn/zxbd/nd/2011/Document/
1006416/1006416_2.htm>.

14 See Mu Ren, ‘China’s Non-Intervention Policy in UNSC Sanctions in the 21st Century:
The Cases of Libya, North Korea, and Zimbabwe’ (2014) 12 Ritsumeikan International Affairs
101, 105.

15 See, for example, Robert Zoellick, ‘Whither China: From Membership to Responsibil-
ity?’ (US Department of State, 21 September 2005) <http://2001-2009.state.gov/s/d/former/
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complicated by the fact that China maintains its identity as a developing State and
pledges to side with other developing States.16 Thus, China’s support for the UN
Security Council’s sanctions does not mean that China would, in the future, take the
policy towards sanctions tantamount to that of Western States.

On 7 June 2005, the Chinese government issued the ‘Position Paper of the People’s
Republic of China on the United Nations Reforms’ and presented its policy regarding
sanctions. It reads as follows:17

+ China has always maintained that sanctions should be applied with prudence on the
precondition that all peaceful means have been exhausted. Once the Security Council
decides to impose sanctions, all countries are obliged to comply strictly.

+ China is in favor of improving the sanctions mechanism of the UN, setting a strict
criterion, making it well focused, setting explicit time limits and minimizing the
possibility of humanitarian crisis arising from sanctions and its impact on the third
country. The committees on sanction should regularly evaluate the humanitarian impact
of sanctions.

+ The international community should help developing countries build capacity for
sanctions implementation.

From this Position Paper, it is noticeable that China pledges that once the UN Security
Council makes a decision to impose sanctions, all countries ‘are obliged to comply
strictly’. As a matter of fact, China repeatedly expresses its determination to respect
and implement UN sanctions. For instance, China, in the Circular to implement
Resolution 1526, confirmed that ‘this resolution is compulsory action taken in
accordance with Chapter VII of the Charter of the United Nations and has binding
force for every State. In order to implement [the] international obligations China’s
government bears, the relevant authorities … strictly implement the relevant Security
Council resolution.’18

2.2 Japanese Perspectives

At least until the beginning of the twenty-first century, it would be safe to observe that
the Japanese government had not fully situated economic sanctions as part of its
proactive foreign policy apparatus. Economic sanctions were not autonomously intro-
duced but rather adopted as part of ‘international cooperation’. While the Gulf War in
1991 led the Japanese government to instigate economic sanctions proprio motu against

zoellick/rem/53682.htm>; EU Commission, ‘EU–China: Closer Partners, Growing
Responsibilities’ (24 October 2006) COM (2006) 631.

16 Literature Research Center of the China Communist Party (CCP) Central Committee
(ed.), Selected Works of Deng Xiaoping (People’s Publishing House 1993) 94, 112; Information
Office of the State Council of China, ‘White Paper on China’s Peaceful Development’
(September 2011).

17 Ministry of Foreign Affairs of China (MOFA of the PRC), ‘Position Paper of the People’s
Republic of China on the United Nations Reforms’, Part II.6 <http://www.fmprc.gov.cn/ce/ceun/
eng/zt/gaige/t199101.htm>.

18 MOFA of the PRC, ‘Circular Concerning the Implementation of UNSC Resolution 1526’
(16 March 2004) <http://www.chinalawedu.com/news/1200/22598/22599/22640/2006/3/xu2140
2045502013600210200-0.htm> (in Chinese).
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Iraq before the adoption of Security Council Resolution 661,19 the imposition of the
sanctions against Iraq was in line with the US and European initiatives already in
place.20 Japan was reluctant to impose economic sanctions without UN resolutions even
in response to a series of political tensions involving North Korea in 1993–1994,21

including its initial declaration to withdraw from the Nuclear Non-Proliferation Treaty,
its first ballistic missile test, the country’s non-compliance with its safeguards agree-
ment with the International Atomic Energy Agency, and the defueling of the reactor.22

This modest political stance is reflected in the domestic legal frameworks concerning
economic sanctions. The domestic implementation of UN sanctions has been achieved
largely by stretching the existing pieces of legislation as opposed to an autonomous
legal framework. The legal basis for implementing economic sanctions, including UN
sanctions, is provided by the Foreign Exchange and Foreign Trade Act (‘Foreign
Exchange Act’).23 The Foreign Exchange Act was enacted in 1949, only a few years
after World War II, for the purposes of ensuring equilibrium in the international balance
of trade and currency stability by controlling foreign exchange, foreign trade and other
foreign transactions.24 These legislative aims apparently differ from those of UN
sanctions. It was a few decades before the Foreign Exchange Act was amended in 1979
to allow the restriction of foreign payment, etc. to be applied for the purpose of the
fulfilment of obligations under treaties or other international agreements.25 This 1979
amendment was in response to the COCOM case in which the Tokyo District Court
observed that the Japanese government had acted illegally by applying the Foreign
Exchange Act to the regulation of export, which clearly had international political
objectives.26

While the 1979 amendment to the Foreign Exchange Act allowed the government to
implement UN sanctions, the legislative framework still did not envisage any economic
sanctions in the absence of international obligations. The domestic political climate has
started to favour a more proactive stance, however, due to a series of North Korean
ballistic missile tests since the mid-1990s. In 2004, the Foreign Exchange Act was
amended in order to allow the Japanese government to restrict foreign payment, etc.
when it is particularly necessary in order to maintain peace and security ‘in Japan’ –

19 UNSC Res 661 (6 August 1990) UN Doc S/RES/661.
20 Glenn Hook, Militarisation and Demilitarisation in Contemporary Japan (Routledge

2003) 84.
21 See Daniel Drezner, ‘Bargaining, Enforcement, and Multilateral Sanctions: When Is

Cooperation Counterproductive?’ (2000) 54 International Organizations 73, 87.
22 On the first North Korean nuclear crisis in 1993 and 1994, see Masahiko Asada, ‘Arms

Control Law in Crisis? A Study of the North Korean Nuclear Issue’ (2004) 9 Journal of Conflict
and Security Law 331, 334–8.

23 Foreign Exchange and Foreign Trade Act, Act No. 228 of 1 December 1949 (last
amended 13 June 2014) (FEFT Act).

24 Foreign Exchange and Foreign Trade Act, Act No. 228 of 1 December 1949, Article 1 (as
of 1 December 1949).

25 Act on the Partial Revision of the Foreign Exchange and Foreign Trade Control Act, Act
No. 65 of 18 December 1979, Articles 16(2), 23(2), 25(2)(iv).

26 Judgment of 8 July 1969, Tokyo District Court, Case No. 1969 (Gyo U) 30.

Chinese and Japanese perspectives on UN sanctions 449



and not only for the fulfilment of international obligations.27 The 2004 amendment was
in response to a series of abductions of Japanese citizens and a battle in 2001 between
Japanese coastguard vessels and an unidentified ship that turned out to be a North
Korean spy vessel.28 This was followed by the unilateral sanctions applied on 5 July
2006 against North Korea as Japan’s first proactive measure outside the framework of
‘international cooperation’, as will be further explained in Section 3.2 below.

The Japanese government’s proactive stance is accompanied by its engagement at the
level of the UN Security Council. While the historical genesis of the UN distanced
Japan from taking a permanent seat at the Security Council, Japan as an elected
member has engaged in the decision making of the Security Council 11 times between
1958 and 2016. Apart from assuming the role of an elected member, Japan frequently
participates in the Council’s discussions under rule 37 of the provisional rules of
procedure.29 Japan’s non-permanent seat has been of particular relevance to UN
sanctions since the country participated in the Security Council as an elected member
in adopting Resolutions 1718 and 2270, which, respectively, instigated and expanded
economic sanctions against North Korea.30 The sanctions against North Korea are also
part of Japan’s engagement in disarmament and the non-proliferation of nuclear
weapons, which remains the country’s major foreign policy priority.31

3. GENERAL FRAMEWORKS FOR DOMESTIC
IMPLEMENTATION

3.1 Chinese Frameworks

3.1.1 Legal perspectives
In contrast with most States’ constitutions, the current Chinese Constitution contains no
provision on the status of international law, including its hierarchy, in the Chinese legal
system. The application of international law in China is dealt with on a case-by-case
basis.32 This means that there is no explicit constitutional basis for the domestic
implementation of UN sanctions.

27 Act for Partial Revision of the Foreign Exchange and Foreign Trade Control Act, Act No.
1 of 16 February 2004; FEFT Act (n 23) Article 10.

28 For analysis of the 2001 incident, see Atsuko Kanehara, ‘The Incident of an Unidentified
Vessel in Japan’s Exclusive Economic Zone’ (2002) 45 Japanese Annual of International Law
116.

29 Between 2004 and 2007, Japan has been invited 58 times to participate in the discussion:
see Repertoire of the Practice of the Security Council 2004–2007, Chapter III, Annex I
(invitations extended under Rule 37).

30 UNSC Res 1718 (14 October 2006) UN Doc S/RES/1718; UNSC Res 2270 (2 March
2016) UN Doc S/RES/2270.

31 Ministry of Foreign Affairs of Japan (MOFA of Japan), ‘Japan’s Disarmament and
Non-Proliferation Policy’ (5th edn, March 2011) <http://www.mofa.go.jp/policy/un/
disarmament/>.

32 For details, see Dinah Shelton (ed), International Law and Domestic Legal Systems:
Incorporation, Transformation, and Persuasion (OUP 2011) chapter 6.
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The Chinese legal instruments which implement UN sanctions can be categorized
into three kinds: (a) those instruments which are employed to implement UN sanctions
but are enacted with little consideration to implement UN sanctions; (b) those which
are initially enacted out of the consideration of the implementation of UN sanctions but
can be employed in a more general context; and (c) those which are enacted with the
sole aim and purpose to implement UN sanctions. Let us explain these three categories
of instruments in turn.

First, in its report of 2009 to implement UN Security Council Resolution 1718,
China mentioned a wide range of Chinese laws to implement UN sanctions, including
laws in the fields of nuclear regulation (eg Regulation of the PRC on the Control of
Nuclear Exports), biological items (eg Regulation of the PRC on Export Control of
Dual-Use Biological Agents and Related Equipment and Technologies), chemical
regulation (eg Regulation of the PRC on the Administration of Controlled Chemicals),
missiles (Regulation of the PRC China on Export Control of Missiles and Missile-
related Items and Technologies), military export (Regulation of the PRC on the
Administration of Arms Export), sensitive items (eg Measures on the Administration of
Export Registration for Sensitive Items and Technologies), and other related laws (eg
Foreign Trade Law of the PRC).33 Obviously, these laws have very little, if anything at
all, to do with UN sanctions regimes in terms of their aim and purpose; yet these laws
still constitute an important part of regimes and mechanisms to ensure the effective
implementation of UN sanctions.

Second, following Security Council Resolution 1373 adopted in 2001,34 the Standing
Committee of the National People’s Congress (NPC), the highest legislature in China,
amended the Criminal Law so as to include a new crime of financing terrorist
activities.35 Apparently, while the amendment is triggered by the implementation of UN
sanctions, the crime of financing terrorist activities is also employed to crack down on
activities that have nothing to do with UN sanctions.

Third, those legal instruments which are enacted and applied for the implementation
of UN sanctions are produced by various ministerial-level executive organs, particularly
by the Ministry of Foreign Affairs. Such ministerial-level instruments can be further
divided into two modalities. One category of instruments is known as Rules (guizhang),
which belong to the proper law recognized in the Legislation Law (2000).36 Another
category of instruments is referred to as Circulars (Tongzhi), which are not proper law
recognized in the Legislation Law (2000).37 For instance, on 30 September 2001, the
Chinese Ministry of Foreign Affairs issued a Circular to implement Security Council

33 ‘Report of China on Implementation of United Nations Security Council Resolution 1718
(2006)’ (30 January 2008) UN Doc S/AC.49/2006/21, Appendix.

34 UNSC Res 1373 (28 September 2001) UN Doc S/RES/1373.
35 Hu Kangsheng, Explanations for Criminal Law of People’s of Republic of China

Amendment (Third) (Draft) (24 December 2001) <http://www.npc.gov.cn/wxzl/gongbao/2002-
01/28/content_5284092.htm> (in Chinese).

36 Legislation Law of the People’s Republic of China (promulgated by the 9th NPC on 15
March 2000), English translation available at <http://www.npc.gov.cn/englishnpc/Law/2007-12/
11/content_1383554.htm>.

37 ibid.
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Resolution 1373.38 Since the Circulars are not recognized as any modality of law in the
Legislation Law, they have no legally binding force. This does not mean that the
Circulars have no legal relevance; instead, apparently the authority of these instruments
has not been challenged, and they have been relied on by other governmental bodies to
implement UN sanctions. Nevertheless, the legality of these instruments is a real
concern and may be a source of potential disagreement among stakeholders in the
implementation of UN sanctions.

There are two methodologies with which to transfer the sanctions-related UN
resolutions into the relevant Chinese legal instruments. First, the content of UN
resolutions is rewritten into the relevant legal instruments. For instance, the Circular
issued by the Chinese Ministry of Foreign Affairs to implement Resolution 1373
summarizes the content of that resolution, adding that resolution as an annex to the
Circular.39 Second, the UN resolutions relevant to sanctions are entirely incorporated
into the relevant instruments. For instance, on 14 February 2014, the Chinese Ministry
of Transport issued a Circular for the implementation of Resolutions 2125 and 2134,
which provided that the relevant authorities ‘take measures to strictly implement the
mentioned resolutions in order to honor the international obligations China bears’.40

Two concerns have, however, been raised about these methodologies. First, there is
in fact no constitutional basis for the relevant instruments to automatically incorporate
the relevant Security Council resolutions into the domestic legal order.41 The afore-
mentioned Circular for the implementation of Resolutions 2125 and 2134 is a case in
point on this fragile constitutional basis.42 Second, more importantly, it is said that
several Chinese instruments went beyond the strict implementation of the obligations
under the relevant Security Council resolutions. For instance, Security Council Resolu-
tion 1526 only ‘[c]alls upon’ States to cut the flows of funds and other financial assets
and economic resources to suspected individuals and entities, which means that this
provision is not legally obligatory at the international level.43 However, the Circular to
domestically implement this resolution would definitely require such kinds of flows of
funds to be ‘decisively cut off’.44 It is therefore not only the strictly obligatory
provisions of Security Council resolutions that bring about changes in domestic law.
From another angle, this also shows the Chinese government’s determination to
implement UN sanctions.

38 MOFA of the PRC, ‘Circular Concerning the Implementation of UNSC Resolution 1373’
(30 September 2001) <http://www.34law.com/lawfg/law/6/1187/law_252525093434.shtml> (in
Chinese).

39 ibid.
40 Ministry of Transport of China (MOT), ‘Circular Concerning the Implementation of the

UN Resolution 2125 and Resolution 2134’ (14 February 2014). However, the Circular simply
referred to the links to UN Resolutions 2125 and 2134: ibid.

41 Chen Yifeng, ‘A Preliminary Review on the Mechanisms for the Implementation of
UNSC Resolutions in China’ [2012] Chinese Yearbook of International Law 333, 343 (in
Chinese).

42 MOT Circular (n 40).
43 UNSC Res 1526 (30 January 2004) UN Doc S/RES/1526 [4] (original emphasis

omitted).
44 Yifeng (n 41) 346–7.
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3.1.2 Institutional perspectives
Many institutions are involved in the implementation of UN sanctions in the Chinese
legal system. First, with regard to the involvement of legislative, executive and judicial
branches of the government, although the NPC and its Standing Committee have
enacted a number of laws (such as the Foreign Trade Law) which are of high relevance
to the implementation of UN sanctions, it is hard to contend that China’s legislative
branch plays a prominent role in the implementation. What the NPC and its Standing
Committee have done so far is, at best, to consider in very limited circumstances a
specific UN resolution for the preparation of a specific law. As a matter of fact, the
NPC and its Standing Committee have not taken measures to incorporate UN
resolutions relating to economic sanctions as a whole into the Chinese domestic legal
system. Compared to the legislative branch, it seems that the judicial branch has no say
in the implementation of UN sanctions since no Chinese courts have been reported to
have heard any disputes arising from the implantation of UN sanctions.

The executive branch is dominant in the implementation of UN sanctions in which
the Chinese Ministry of Foreign Affairs, in most cases, is at the central stage. The
instruments issued by the Ministry of Foreign Affairs often constitute the legal basis of
further implementing measures of other public and private bodies. Furthermore, the
Ministry of Foreign Affairs, through the consultative mechanism, helps other govern-
mental bodies to duly understand and implement UN sanctions. For instance, the
Circular issued by the Ministry of Foreign Affairs to implement Security Council
Resolution 1526 provides that ‘if fundamental policy concerns arise in the implemen-
tation [of the Resolution], the Ministry of Foreign Affairs may be consulted timely’.45

At the same time, several other ministerial bodies take implementation measures of
their own. An illustrative example is the Circular issued by the Ministry of Transport to
implement UN Resolutions 2125 and 2134,46 but the effectiveness of implementing
sanctions imposed by the two resolutions is not clear.

The allocation of tasks between the Ministry of Foreign Affairs and other ministerial-
level organs has not been defined by the State Council or law which can bind all these
organs. The relationship between them is therefore legally uncertain. While the
Circulars issued by the Ministry of Foreign Affairs often serve as the legal basis for
other ministerial-level organs to implement UN sanctions, such organs have no legal
obligation to abide by those Circulars. For instance, the Circular issued by the Ministry
of Transport to implement UN Resolutions 2125 and 2134 is neither based upon a
Circular, nor provides the consultation mechanism with the Ministry of Foreign
Affairs.47

Second, private institutions, including commercial banks, are also deeply involved in
the implementation of UN sanctions. For instance, the China Banking Regulatory
Commission (CBRC) issued a Circular concerning the implementation of UN
sanctions-related resolutions in January 2010, requiring commercial banks, in addition
to the local branches of the CBRC, to take effective measures to implement UN

45 MOFA of the PRC, Circular (n 18).
46 MOT Circular (n 40).
47 ibid.
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Security Council resolutions.48 Also, on 24 September 2007, the Ministry of Commerce
issued to relevant foreign traders a notice under which the Ministry of Commerce
required them to ‘learn seriously and know timely the content’ of Security Council
Resolutions 1737 and 1747.49

3.2 Japanese Frameworks

3.2.1 Legal frameworks
In Japan, the UN Security Council’s economic sanctions are implemented on a
patchwork basis. Japan is a so-called ‘monist’ State with respect to the domestic effect
of international law.50 Article 98(2) of the Japanese Constitution provides that the
‘treaties concluded by Japan and established laws of nations shall be faithfully
observed’, and this provision is generally understood as signifying that treaties
concluded by Japan have formal legal force. The prevailing view also holds that treaties
rank higher than statutes, albeit still lower than the Constitution. At the same time,
Japan’s openness to international law has little relevance to the implementation of UN
Security Council resolutions, including those on economic sanctions. It remains
unsettled whether or not the decisions of the Security Council constitute ‘treaties’ under
Article 98(2) of the Japanese Constitution;51 even if they do, Security Council
resolutions are often not specific enough to have direct applicability at the domestic
level.52

As in the case of the Chinese legal system, the Japanese legal system has no general
legislation with which the executive can give effect to an internationally binding
decision of the UN Security Council. In the absence of general legislation, the Japanese
government has been implementing the Security Council’s sanctions regimes through
the existing pieces of legislation, the most widely used of which is the Foreign
Exchange Act.53 In combination with the Foreign Exchange Order which enforces the
Foreign Exchange Act, the Japanese government can require permission with regard to
designated payments to a foreign State or non-resident (Article 16(1) of the Foreign

48 China Banking Regulatory Commission, ‘Circular Concerning the Enhancing of the
Management of Bank Accounts with the Aim to Effectively Implement the Relevant UN
Resolutions of Sanctions’ (1 January 2010).

49 Ministry of Commerce (MOC), ‘Notice Concerning Reminding Foreign Traders of
Knowing the Content of UNSC Resolutions’ (24 September 2007).

50 The monism-dualism classification is used in different ways, but here the classification is
used to describe a particular State’s policy with regard to the effect of international law under its
domestic law: see David Sloss, ‘Treaty Enforcement in Domestic Courts: A Comparative
Analysis’ in David Sloss (ed), The Role of Domestic Courts in Treaty Enforcement: A
Comparative Study (CUP 2009) 1, 6.

51 On this issue, compare Hisashi Owada, ‘Japan’ in Vera Gowlland-Debbas (ed), National
Implementation of United Nations Sanctions: A Comparative Study (Martinus Nijhoff 2004) 265,
269, 288–9; Yuji Iwasawa, ‘Domestic Application of International Law’ (2016) 378 Recueil des
Cours 207–8.

52 See generally on the practice of states, Vera Gowlland-Debbas, ‘Implementing Sanctions
Resolutions in Domestic Law’ in Gowlland-Debbas (ed) (n 51) 33, 38–41; Iwasawa (n 51)
210–11.

53 FEFT Act (n 23). On the history of amendment, see section 1.2 of this chapter.
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Exchange Act),54 capital transactions (Article 21(1)),55 and service transactions (Article
25(6))56 in order to implement the obligations under UN Security Council resolutions.

At the same time, the piecemeal approach based on the existing legislative instru-
ments is far from satisfactory.57 This approach often requires the government to stretch
the application of laws which are enacted for an entirely different purpose. For
instance, the Yugoslavia sanctions regime under Security Council Resolution 820
obliged Member States to impound all Yugoslavian vessels, freight vehicles, rolling
stock and aircraft in their territories.58 In the absence of legislation which enabled the
government to confiscate the vehicles and other relevant property, the Japanese
government resorted to the Immigration Control and the Refugee Recognition Act in
order to prevent the relevant property from being present in Japan in the first place.59

Another example is the implementation of the sanctions regime under Resolution
1267 and subsequent resolutions.60 Under the 1267 sanctions regime, Member States
are obliged to ensure that the funds are not made available for the benefit of those
individuals and entities designated by the UN including, potentially, States’ own
nationals.61 Japan relied on the Foreign Exchange Act as an implementing medium, but
the Act is limited to the restriction of payment to a foreign State or to a non-resident.
In other words, the Foreign Exchange Act does not allow the government to restrict
payment made for the benefit of its own nationals who are residing in Japan. This was
one of the points of criticism the Japanese government received from the Financial

54 Article 16(1) of the FEFT Act, together with Article 6(1) of the Foreign Exchange Order
(FE Order), allows the Minister of Finance and the Minister of Economy, Trade and Industry to
impose an obligation on a resident or non-resident to obtain permission to engage in designated
payment to a foreign state or to a non-resident: FEFT Act (n 23) Article 16(1); FE Order,
Cabinet Order No. 260 of 11 October 1980 (last amended 13 July 2015) Article 6(1).

55 Article 21(1) of the FEFT Act, together with Article 11(1) of the FE Order, allows the
Minister of Finance to fulfil Japan’s obligations under international agreements by imposing an
obligation on a resident or non-resident to obtain permission to engage in designated capital
transactions: FEFT Act (n 23) Article 21(1); FE Order (n 54) Article 11(1). Such an obligation to
obtain permission can further be imposed, under Article 24(1) of the FEFT Act and Article 15 of
the FE Order, by the Minister of Economy, Trade and Industry with respect to designated
‘specified capital transactions’ which directly accompany the import or export of the goods or
which pertain to the transfer of mining rights or industrial property right: FEFT Act (n 23)
Article 24(1); FE Order (n 54) Article 15(1).

56 FEFT Act (n 23) Article 25(6); FE Order (n 54) Article 18(3).
57 Owada (n 51) 291.
58 UNSC Res 820 (17 April 1993) UN Doc S/RES/820 [24].
59 Owada (n 51) 280–1; Immigration Control and Refugee Recognition Act, Cabinet Order

No. 319 of 4 October 1951.
60 Resolution 1267 is the first of a series of UNSC resolutions which imposed economic

enforcement measures against the Taliban and subsequently against Al Qaeda and the Islamic
State in Iraq and the Levant (ISIL): eg UNSC Res 1267 (15 October 1999) UN Doc
S/RES/1267; UNSC Res 1989 (17 June 2011) S/RES/1989; UNSC Res 2253 (17 December
2015) UN Doc S/RES/2253. In this chapter, ‘the 1267 sanctions regime’ includes the measures
adopted by subsequent resolutions.

61 eg UNSC Res 1390 (28 January 2002) UN Doc S/RES/1390 [2]; UNSC Res 1989 (ibid)
[1(a)]; UNSC Res 2161 (17 June 2014) S/RES/2161 [1(a)].
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Action Task Force (FATF).62 In its third evaluation report in 2008, the FATF pointed
out the ‘gaps’ in the Japanese implementation of Resolutions 1267, 1373 and successor
resolutions,63 and recommended that the Japanese government review and modify its
system.64

By invoking the FATF’s recommendation as one of the justifications for legal
reforms, the Japanese authorities took steps to alter domestic law. In November 2014,
the Japanese Diet enacted legislation with the aim of giving full effect to measures to
freeze international terrorists’ assets under the 1267 sanctions regime and the 1988
sanctions regime against the Taliban.65 One of the critical features of the 2014 Act,
which became effective on 5 October 2015,66 is that it allows the regulation of domestic
transfers involving international terrorists, which goes beyond the measures under the
Foreign Exchange Act.

Under the 2014 Act, those persons designated under the 1267 and 1988 sanctions
regimes would be categorized as ‘publicly notified international terrorists’. Such
persons shall obtain permission from Prefectural Public Safety Commissions when they
intend to receive, for instance, the donation of assets subject to regulation,67 the lease
of the assets,68 and the payment of a consideration for the sale, loan and other
dispositions of the assets.69 On the other side of the same coin, no one shall undertake
the donation of assets etc. when the other party is a ‘publicly notified international
terrorist’.70 In addition, a responsible Public Safety Commission can ‘provisionally
retain’ the assets subject to regulation71 except for the assets allocated for payment of
expenses which would normally be required for life or those allocated for payment of
taxes and other public charges, or unless it is found that there is no risk of using the
assets in order to commit a criminal act for the purpose of intimidating the general
public and governments.72

3.2.2 Institutional perspectives
As is in the case of China, the implementation of the UN Security Council’s sanctions
regimes in Japan is predominantly led by executive organs. While the Japanese Diet
adopted the special piece of legislation on the implementation of the 1267 sanctions in

62 Financial Action Task Force, ‘Third Mutual Evaluation Report: Anti-Money Laundering
and Combating the Financing of Terrorism, Japan’ (17 October 2008) [274]–[275], [958]
<http://www.fatf-gafi.org/media/fatf/documents/reports/mer/MER%20Japan%20full.pdf>.

63 ibid [38].
64 ibid 247.
65 Act on Special Measures concerning the Freeze of Assets of International Terrorists and

Other Measures Conducted by the Government Taking into Consideration United Nations
Security Council Resolution 1267, etc., Act No. 124 of 27 November 2014.

66 Cabinet Order No. 255 of 2 October 2015.
67 The 2014 Act on Resolution 1267 (n 65) Article 9(i).
68 ibid Article 9(ii).
69 ibid Article 9(iii).
70 ibid Article 15.
71 ibid Article 17(1).
72 ibid Article 11(1)(i), (ii), (iv).
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2014,73 the 2014 Act contains no provision regarding parliamentary oversight. No
reporting, much less any subsequent parliamentary approval, is explicitly envisaged
under the 2014 Act. The lack of legislative oversight is problematic, especially given
that the 2014 Act may entail significant restrictions on individuals’ rights.

The diversification of the catalogue of economic sanctions has an institutional
implication at the domestic level in diversifying the kind of ministries responsible for
the implementation of the UN Security Council’s sanctions. Not surprisingly, the
effectiveness of domestic implementation of UN sanctions depends not on the Ministry
of Foreign Affairs, but on other ministries. The restriction on the import and export of
goods, which is a vital component of the UN’s sanctions, is administered by the
Ministry of Economy, Trade and Industry. Restrictions on payment against the
designated entities and individuals, except for trade-related payment, fall under
the competence of the Japanese Ministry of Finance and customs as part of the
Ministry of Finance. An entry ban on individuals is administered by the Ministry of
Justice, while an entry ban on ships is controlled by the Ministry of Land, Infrastruc-
ture, Transport and Tourism.

Noteworthy is the institutional aspect of the 2014 Act concerning the 1267 sanctions
regime. The Act empowered the National Public Safety Commission, which is part of
the national police system, for the purpose of implementing the 1267 sanctions regime
and Security Council Resolution 1373 on counter-terrorism. The National Public Safety
Commission is an external bureau of the Cabinet and supervises the National Police
Agency.74 The 2014 Act provides the National Public Safety Commission with the
authority not only to publicly notify the UN-led designation under the 1267 sanctions
regime,75 but also to independently designate individuals as international terrorists for
the purpose of Security Council Resolution 1373.76

The central role played by the police organization is in line with the UN Security
Council’s narrative that the acts of terrorism are ‘criminal and unjustifiable’77 and with
the fact that Resolution 1373 obliges States to criminalize the financing of terrorism.
While the UN Security Council describes the targeted sanctions under the 1267
sanctions regime as ‘preventive in nature’ without relying on ‘criminal standards’,78 the
Security Council, by aligning the targeted sanctions with Member States’ obligations
under Resolution 1373, envisages criminal proceedings to be taken by Member States
against those listed by the UN.79 The UN’s consolidated sanctions list has in fact been
helping Member States to establish individuals’ involvement in terrorism for the

73 The 2014 Act on Resolution 1267 (n 65).
74 Police Act, Act No 162 of 8 June 1954 (last amended 11 September 2015), Article 5(2).
75 The 2014 Act on Resolution 1267 (n 65) Article 3.
76 ibid Article 4.
77 UNSC Res 1269 (19 October 1999) UN Doc S/RES/1269 [1].
78 eg UNSC Res 1735 (22 December 2006) UN Doc S/RES/1735, Preamble [10]; UNSC

Res 2253 (17 December 2015) S/RES/2253 [44], [58].
79 ibid UNSC Res 2253 [12].
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purpose of national criminal proceedings.80 The UN Security Council’s apparent
expectation that the listed individuals should eventually be subject to criminal investi-
gations and proceedings seems to be translated to Japan’s implementing legislation,
which has empowered the national body responsible for the supervision and inspection
of the country’s police practice.

4. THEMATIC ANALYSIS: APPROACHES TO THE NORTH KOREA
SANCTIONS REGIME

4.1 Chinese Approaches

Due to its strong geopolitical interests in the Korean Peninsula and ideological
proximity, China is believed to be the sole reliable supporter and protector of North
Korea. Relatively speaking, the ideological proximity between the two States is more
stable than their geopolitical interests. It is obvious that the nuclear tests by North
Korea and its declaration of nuclear weapons have seriously frustrated Chinese
geopolitical interests. From China’s position on the UN sanctions against North Korea
arising from its nuclear activities, it could be said that China has weighed geopolitical
interests over its ideological proximity with North Korea.

After North Korea’s first nuclear test on 9 October 2006, the Chinese Ministry of
Foreign Affairs immediately issued a strong statement condemning North Korea’s
‘flagrantly’ conducted nuclear test, and its ‘disregard of the shared opposition of
international society’.81 It is therefore clear that China firmly opposed this test despite
the country’s proximity with North Korea. Furthermore, China strongly requested that
North Korea honour its commitment of denuclearization and take no action to
deteriorate the circumstances.82 This may have been the first time China has criticized
North Korea in such a strong manner. On 14 October 2006, China gave its support
to adopting UN Security Council Resolution 1718 according to which the Security
Council imposed an arms embargo, luxury goods embargo and assets freeze
measures.83

In the UN Security Council’s meeting adopting Resolution 1718, China’s permanent
representative to the UN stated that China supported the Security Council in adopting a
‘firm and appropriate response’.84 According to the Chinese delegation, the resolution

80 eg ‘Sixth Report of the Analytical Support and Sanctions Monitoring Team Appointed
Pursuant to Security Council Resolutions 1526 (2004) and 1617 (2005) Concerning Al Qaeda
and the Taliban and Associated Individuals and Entities’ (8 March 2007) UN Doc S/2007/132
[36], box 1.

81 See Joel Wuthnow, Chinese Diplomacy and the UN Security Council: Beyond the Veto
(Routledge 2013) 67.

82 MOFA of the PRC, ‘Statement of the Ministry of Foreign Affairs of the People’s
Republic of China’ <http://news.xinhuanet.com/world/2006-10/09/content_5180207.htm> (in
Chinese).

83 UNSC Res 1718 (n 30) [8].
84 UNSC 5551st Meeting (14 October 2006) UN Doc S/PV.5551, 4 (Mr Wang Guangya of

China).
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indicated ‘the firm position of the international community’.85 Although China did not
‘approve of the practice of cargo inspection to and from’ North Korea, China did not
exercise its right of veto and only ‘strongly urge[d] the countries concerned to adopt a
prudent and responsible attitude in this regard and to refrain from taking any
provocative steps that may intensify the tension’.86 At the same time, the Chinese
delegation made sure to note that the resolution should ‘help create enabling conditions
for the final peaceful solution’.87 In particular, China opposed an initiative of military
response under Chapter VII of the UN Charter and instead advocated the use of
economic sanctions.88 China’s permanent representative stressed that ‘sanctions them-
selves are not the end’ and they may be suspended or lifted if North Korea complied
with that resolution.89

On 25 May 2009, North Korea declared that it had conducted another nuclear test.
Once again, China expressed its strong opposition to North Korea,90 and supported the
adoption of Security Council Resolution 1874.91 After the adoption of the resolution,
China’s permanent representative to the UN opined at the Council meeting that China
supported an ‘appropriate and balanced reaction’ of the Security Council to North
Korea and maintained that provisions of Resolution 1874 ‘are in line with Article 41’ of
the UN Charter.92 At the same time, China still stressed that ‘the sovereignty, territorial
integrity and legitimate security concerns and development interests’ of North Korea
‘must be respected’.93 China warned that ‘under no circumstances should force be used
or threatened’ and contended that North Korea’s ‘economic viability or development’
and the ‘delivery of humanitarian assistance’ to that country should not be negatively
affected.94 In particular, China referred to cargo inspection, which the country once
opposed, appealing that it ‘need[ed] to act prudently and in strict accordance with
domestic and international law and on the condition of reasonable grounds and
sufficient evidence’.95 Finally, China maintained that, if North Korea complied with the
resolution, the Security Council would ‘review the appropriateness of suspending or
lifting the measures it has imposed’.96

In its annual report of the implementation of Resolution 1874, China argued that
‘China is of the view that all countries have the duty accurately and conscientiously to

85 ibid.
86 ibid.
87 ibid.
88 ibid; UNSC Press Release, ‘Security Council Condemns Nuclear Test by Democratic

People’s Republic of Korea, Unanimously Adopting Resolution 1718 (2006)’ (14 October 2006)
SC/8853. Likewise, UNSC 6141st Meeting (12 June 2009) UN Doc S/PV.6141, 3 (Mr Zhang
Yesui of China).

89 UNSC 5551st Meeting (n 84) 4.
90 Xinhua, ‘The Ministry of Foreign Affairs of the People’s Republic of China Issues a

Statement toward Another Nuclear Test by North Korea’ (25 May 2009) <http://news.
xinhuanet.com/world/2009-05/25/content_11433191.htm> (in Chinese).

91 UNSC Res 1874 (12 June 2009) UN Doc S/RES/1874.
92 UNSC 6141st Meeting (n 88).
93 ibid.
94 ibid.
95 ibid.
96 ibid.
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implement resolution 1874 (2009) and the relevant decision of the Committee’. At the
same time, China stressed that the implementation of UN sanctions ‘should not
influence the national development of the Democratic People’s Republic of Korea, its
normal external contacts or the normal lives of its people, nor should it harm the
normal relations of the Democratic People’s Republic of Korea with other countries’.97

China furthermore stressed that the UN sanctions should be reversible if North Korea
complied with that resolution.98

Upon North Korea declaring that it had conducted the third nuclear test on 12
February 2013, the Chinese Ministry of Foreign Affairs issued a statement almost
identical to that issued in 2009 against the second nuclear test of North Korea. China
again gave its support to the UN Security Council to adopt another resolution regarding
North Korea’s new provoking act. On 27 March 2013, the UN Security Council
adopted Resolution 2094 with China’s support.99 In commenting on the resolution, the
Ministry of Foreign Affairs contended that China was committed to peacefully
resolving the nuclear issue through dialogues and negotiations, and that therefore, the
resolution was ‘balanced as a whole’.100

China took the relevant measures to implement Resolution 2094. For instance, on 23
September 2013, China’s several ministerial-level organs co-issued a notice concerning
the prohibition on the export to North Korea of dual-use items and technologies which
relate to weapons of mass destruction and their delivery vehicles.101 While China gave
its support to all resolutions arising from the nuclear tests by North Korea and pledged
to implement them to their full extent on the one hand, China reiterated that UN
sanctions were ‘not an end in themselves’ and that they must be implemented ‘in a
comprehensive and balanced manner’.102

On 6 January 2016, North Korea launched its fourth nuclear test. This was followed
by the adoption of Resolution 2270.103 The resolution is more rigorous than other
resolutions relating to the sanctions against North Korea, in that the resolution targets
the trade in raw materials, which North Korea heavily relies on to support its economy.
According to the resolution, with very limited exceptions, North Korea is prohibited
from supplying, selling or transferring, directly or indirectly, coal, iron and iron ore and
no State shall procure such products from North Korea. Furthermore, aviation fuel is
not allowed to be sold or supplied to North Korea, with very limited humanitarian
exceptions. As China is the most important trade partner of North Korea, the support
for and enforcement of the resolution by China is crucial. China not only supported the

97 China Implementation Report (4 August 2009) (n 6) [8].
98 ibid.
99 UNSC Res 2094 (7 March 2013) UN Doc S/RES/2094.

100 Xinhua, ‘The UNSC adopted a resolution against the nuclear test of North Korea’ (7
March 2013) <http://news.xinhuanet.com/world/2013-03/07/c_124430590.htm> (in Chinese).

101 MOC, Ministry of Industry and Information Technology (MII), General Administration
of Customs and China Atomic Energy Authority (CAEA), ‘Notice Concerning the Prohibition on
the Export of Dual-Use Items and Technologies to North Korea’ (23 September 2013).

102 China Implementation Report (30 January 2008) (n 33) 3.
103 UNSC Res 2270 (n 30).
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approval of this resolution; it also promised the enforcement of the resolution.104 China
has submitted to the Sanctions Committee against North Korea several reports
concerning its implementation of UN sanctions.105 China considers itself as having
‘always rigorously implemented the UN sanctions’.106

4.2 Japanese Approaches

Japan held the presidency of the Security Council at the time when Resolution 1718
was adopted in response to North Korea’s first nuclear test on 9 October 2006. Not
surprisingly, Japan manifested its strong support for the adoption of the resolution as
‘one of the most important decisions the Security Council has taken in recent times’.107

Resolution 1874 was proposed by Japan together with France, South Korea, the UK
and the US,108 and Japan was also one of the 14 countries that proposed Resolution
2094 adopted in March 2013. The Japanese Diet enacted special legislation in 2010 in
order to effectively implement Security Council Resolution 1874. The Japanese
government has also taken active steps to restrict the movement of persons and to
freeze individuals’ assets in addition to those measures required under Security Council
resolutions.

In response to North Korea’s launch of ballistic missiles on 5 July 2006, Japan
banned the entry of a North Korean cargo-passenger ship (Man Gyong Bong 92) into
Japanese ports109 and prohibited the entry of North Korean officials into Japan. This
was the first instance in which Japan unilaterally launched sanctions without UN
Security Council resolutions or other international initiatives.110 In response to North
Korea’s first nuclear test on 9 October 2006, the Japanese government expanded the
entry ban to all North Korean vessels,111 prohibited all imports from North Korea,112

and decided not to admit North Korean nationals. Furthermore, its second nuclear test
on 25 May 2009 led the Japanese government to ban all exports to North Korea113 in a
manner much more comprehensive than the export ban imposed under Security Council
Resolutions 1718 and 1874.114 While the Japanese government lifted the ban on the

104 ‘Ministry of Foreign Affairs: China Could Enforce UNSC Resolution 2270 in a Serious
and Comprehensive Manner’ (7 March 2016) <http://news.qq.com/a/20160307/063685.htm> (in
Chinese).

105 eg ‘Report of China on the Implementation of Security Council Resolution 2094 (2013)’
(30 October 2013) UN Doc. S/AC.49/2013/25.

106 ibid 2.
107 UNSC 5551st Meeting (n 84) 6 (Mr Oshima of Japan).
108 UNSC 6141st Meeting (n 88).
109 Cabinet Notice No. 3 of 2006 (5 July 2006); Act on Special Measures concerning

Prohibition of Entry of Specified Ships into Ports, Act No. 125 of 18 June 2004, Article 3(1).
110 See also Section 1.2 of this chapter.
111 Cabinet Notice No. 4 of 2006 (13 October 2006); Act on Special Measures concerning

Prohibition of Entry of Specified Ships into Ports, Act No. 125 of 18 June 2004, Article 3(3).
112 Cabinet Decision of 13 October 2006; FEFT Act (n 23) Article 52.
113 Cabinet Decision of 16 June 2009; Export Trade Control Order, Cabinet Order No. 378

of 1 December 1949, as amended, Articles 2(1)(i)–2, and Appended Table 202; FEFT Act (n 23)
Article 48(3).

114 UNSC Res 1718 (n 30); UNSC Res 1874 (n 91).

Chinese and Japanese perspectives on UN sanctions 461



entry of North Korean nationals in July 2014 following both countries’ diplomatic
talks, the Japanese government reinstated the prohibition as a result of North Korea’s
fourth nuclear test conducted on 6 January 2016 and the ballistic missile launch on 7
February 2016. In February 2016, the Japanese government further banned all
payments to individuals who have a domicile in North Korea. This was followed by the
domestic implementation of Security Council Resolution 2270 in March 2016 through
the Foreign Exchange Act.

5. THEMATIC ANALYSIS: APPROACHES TO DUE PROCESS IN
TARGETED SANCTIONS

5.1 Chinese Approaches

It is true to say that, by contrast with many EU countries, the issue of due process in
the UN’s targeted sanctions regimes has been given little importance in China. Almost
no legal instruments include procedural remedies for the targeted individuals and
entities. There is no report that individuals and entities have brought claims on the
ground that they suffered damage as the result of the implementation of UN sanctions.

A Circular issued by the People’s Bank of China,115 China’s central bank, is one of
few exceptions which provides some detailed procedural guarantees and remedies for
the targeted individuals and entities. First, financial institutions, on receiving the list of
targeted individuals and entities, shall identify whether their clients are included in that
list. If they identify that their clients are the target, they shall immediately take
limitation measures, including preventing them from opening bank accounts, suspend-
ing financial trade and denying the transfer of financial assets. If they are not sure
whether or not their clients are listed, they also take such measures and seek
verification from the Headquarters of the People’s Bank of China.116 Second, financial
institutions should notify targeted clients when imposing limitations on them unless the
institutions are exempt from this requirement by the Ministry of Foreign Affairs, the
People’s Bank of China, the financial regulatory authority or judicial bodies due to
the requirement of confidentiality.117 Third, financial clients have the right to seek the
verification of those limitations from the Headquarters of the People’s Bank of China.
If Headquarters, after verifications, finds that they are not included in the list, it should
notify the relevant financial institutions to lift limitations.118 However, this Circular
does not provide for the case of the financial clients incurring loss as a result of
incorrect measures, or what remedies they could seek or how to go about that.

From a legal perspective, measures to implement UN sanctions may be challenged
before Chinese courts. On the one hand, as to the measures taken by governmental

115 The People’s Bank of China, ‘Circular Concerning the Implementation of the Circular by
the Ministry of Foreign Affairs on the Implementation of the Relevant Resolution of UN
Security Council’, Yingfa [2010] No.165 (11 June 2010).

116 PBC’s Circular (2010) (n 115) [2]–[4].
117 ibid [5].
118 ibid [6].
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bodies, they belong to ‘specific administrative activities’ under China’s Administration
Procedure Law (1990, as amended in 2014). According to that Law,119 they can resort
to courts for judicial review. On the other hand, as to the measures taken by
commercial financial institutions, the targeted individuals and entities may also claim
damages against these financial institutions. It should be stressed that, according to
China’s Administrative Procedure Law as amended in 2015, courts in China can only
use domestic law to decide cases against executive bodies and international law shall
not be the legal basis to do so.120 Since some legal instruments – for instance, the
‘Circulars’ mentioned above – are not recognized as any modality of law in the
Legislation Law (2000), they cannot be invoked to defend those measure-takers in
accordance with China’s Administrative Procedure Law (as amended in 2014).121

Furthermore, for those legal instruments which constitute ‘Rules’ (guizhang) in the
Legislation Law (2000), courts, in deciding a case, can give consideration to these
instruments but the case shall not solely rely upon them.122

5.2 Japanese Approaches

The issue of due process in the designation of individuals has also attracted little
attention in Japanese legal and political practices. At the Security Council meeting in
June 2006 entitled ‘Rule of Law and Maintenance of International Peace and
Security’,123 most States, including Japan,124 reiterated, bearing in mind the World
Summit Outcome in 2005,125 the need to ensure fairness and transparency for the 1267
Committee procedures. Nevertheless, by contrast with some other States which referred
to due process,126 the right to be heard,127 to external review,128 or to effective
remedies,129 the Japanese delegation referred to the improvement of targeted sanctions
procedures as a matter of efficiency, credibility and efficacy.130 Similarly, during the
Security Council meeting in May 2010, Japan welcomed the establishment of the
Office of the Ombudsperson and the review processes introduced under Resolution
1904 solely as a matter of the effectiveness of the 1267 sanctions regime and the

119 China’s Administration Law (1990, as amended in 2015), Article 12.
120 China’s Administrative Procedure Law (as amended in 2014).
121 ibid Article 63.
122 ibid Article 63(3).
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126 UNSC 5474th Meeting (n 123) 3 (Mr Moeller/Ms Løj of Denmark), 12 (Mr Burian of

Slovakia), 15 (Mr Pereyra Plasencia of Peru), 20 (Mr Mayoral of Argentina), 21 (Mr Al-Nasser
of Qatar); UNSC 5474th Meeting Resumption 1 (n 123) 17 (Mrs Núñez de Odremán of
Venezuela), 19 (Mr Adekanye of Nigeria).
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credibility of the consolidated list.131 Such a narrative can be contrasted with the
statement of the delegation of the EU during the same meeting, which perceived the
procedural development as an incremental realization of an element of due process and
respect for the fundamental rights of affected persons.132

Domestic legislation regarding the 1267 sanctions regime also reflects the relatively
little attention given to the issue of due process. Under the 2014 Act concerning the
1267 sanctions regime, the procedural safeguards are devised mostly with respect to the
implementation of Resolution 1373, and not to the implementation of the 1267
sanctions regime. For instance, with regard to the designation accorded under Resolu-
tion 1373, the period of designation is for three years and has to be renewed repeatedly
on a three-year basis.133 At least one of the criteria of designation is linked to a
criminal act, albeit still in a broad manner; namely, under the 2014 Act, a person may
be designated if the person is found to have committed, intended to commit, or assisted
in a criminal act for the purpose of intimidating the general public and governments,
and if there are sufficient reasons to believe that there is a clear danger that the person
will commit or assist in criminal acts again in the future.134 In addition, the National
Public Safety Commission shall carry out a hearing when making a designation135 or a
‘hearing of opinions’ within 15 days from the date of public notice of provisional
designation.136 The asset freeze measures under the 2014 Act are not applicable to
those designated solely according to Resolution 1373; for them, permission is required
with regard to designated payments (Article 16(1) of the FEFT Act). With respect to the
implementation of the 1267 sanctions regime, while notice shall still be given to the
designated person if his/her location has been identified,137 this is simply in line with
the requirement under UN Security Council resolutions to notify the listed individual or
entity of the designation.

At the Japanese Diet, a few members of the House of Councillors have raised
questions regarding the human rights compatibility of the 2014 Act concerning the
1267 sanctions regime. One member raised concerns over the lack of oversight and the
compatibility of asset freezes and the designation processes with the constitutional right
of property and due process.138 However, the government readily dismissed these
concerns139 and the 2014 Act was duly promulgated less than two months after the Bill
was presented to the Diet.140

131 UNSC 6310th Meeting (11 May 2010) UN Doc S/PV.6310, 14 (Mr Okuda of Japan).
132 ibid 27 (Mr Serrano on behalf of the EU).
133 The 2014 Act on Resolution 1267 (n 65) Articles 4(1), 6(1).
134 ibid Article 4(1)(ii)(a).
135 ibid Article 4(4).
136 ibid Articles 8(3), (5).
137 The 2014 Act on Resolution 1267 (n 65) Article 3(1).
138 Question No. 84 of the 187th Diet (Extraordinary Session), from Taro Yamamoto

(18 November 2014) <http://www.sangiin.go.jp/japanese/joho1/kousei/syuisyo/187/meisai/
m187084.htm> (in Japanese).

139 Written Answer No. 84 of the 187th Diet (25 November 2014) <http://www.
sangiin.go.jp/japanese/joho1/kousei/syuisyo/187/meisai/m187084.htm> (in Japanese).

140 The Bill was presented on 10 October 2014 and promulgated on 27 November 2014.
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6. CONCLUSION

Overall, the reception of the UN Security Council’s economic sanctions significantly
varies depending on the legal and political contexts in which the regimes are situated.
We can identify variance at many different levels. First, in terms of legal frameworks,
there is a gap between those who have general legislation for the implementation of
Security Council resolutions on the one hand, and other States, including China and
Japan, which take a piecemeal approach to the implementation of the Council’s
economic sanctions regimes. Both countries resort to existing and special pieces of
legislation, which perhaps necessarily leaves a lacuna in the domestic implementation
of economic sanctions. Second, it is difficult to overlook the differences between the
Chinese and Japanese governments with regard to their attitudes to the sanctions
against North Korea; Japan’s strong endorsement of sanctions is somewhat contrasted
with the nuanced approaches taken by the Chinese government. Finally, relatively less
attention has been paid to the question of due process in both countries – despite the
intensive attention in many EU countries both in practice and academia.

The overview of the approaches of the two geographically proximate East Asian
countries evidences the fact that the UN’s sanctions are becoming an integral part of
the countries’ international as well as domestic policies. Internationally, China’s
traditional ties with North Korea have been subject to modification in response to a
series of North Korean nuclear tests and China’s greater responsibility within the UN
Security Council and the wider international community. While China favours a
‘balanced’ reaction to North Korea, China endorsed the adoption of Resolution 1718
and subsequent resolutions which imposed and strengthened economic sanctions
against North Korea. Also for Japan, the instigation of economic sanctions against
North Korea represented a shift towards more proactive political involvement. The idea
that economic sanctions would be initiated for ‘international cooperation’ has been
subject to change by the introduction of Japan’s unilateral sanctions in 2006 against
North Korea and a series of legislative reforms in order to allow the strategic use of
economic sanctions to further Japan’s foreign policy agenda.

The UN’s economic sanctions also provided justification for the governments to
reform domestic law outside the fields of foreign exchange and export control. In
Japan, the 1267 sanctions regime led to the enactment of law in 2014 in order to
regulate the domestic transfer of funds without any involvement of a foreign State or a
non-resident. This domestic implementation may also go beyond what is strictly
obligatory under Security Council resolutions. Also, non-binding international instru-
ments, such as the FATF’s recommendations, encourage the enactment of potentially
far-reaching legislation on assets freeze measures. Despite the significant impact that
the domestic implementation of UN sanctions regimes may have on individuals in
China and Japan, the issue of due process has not caught much attention in domestic
political and legal deliberations in both countries. While this by no means downplays
the importance of due process in the UN Security Council’s targeted sanctions, the
relative weight given to various facets of UN sanctions demonstrates the continued
relevance of domestic law and politics in constructing international discourse and
practices on UN sanctions.
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20. African perceptions of UN sanctions
Amelia Broodryk and Anton du Plessis

1. INTRODUCTION

Africa has a complicated relationship with United Nations (UN) sanctions, rooted in
historical as well as current experiences. African perceptions of sanctions have been
shaped not only by how and when sanctions are imposed, but also by whom.
Perceptions have also been formed by frustration associated with a lack of reform of
global bodies tasked with ensuring international peace and security, including the
United Nations Security Council (UNSC). Although there is widespread agreement that
sanctions are often the only workable response to complex international security
threats, they are by no means seen as a politically neutral tool.

Collectively, African countries have experienced every category of UN sanctions and
have had the largest number of sanctions regimes of any region in the world. Of the 12
UN sanctions regimes against States currently in place, nine are in Africa. Added to this
number are regional sanctions, including by the African Union (AU). Africa is thus ‘a
point of confluence of the sanctions practice’.1

Despite the continent’s vast experience with both UN and regional sanctions regimes,
very little analysis has been done that accurately captures African views. Quotes in the
media, statements made at international and regional meetings and reports by UN
sanctions committees and UN panels of experts offer glimpses, but African narratives
are not well documented.

This chapter relies on information collected in policy documents including UNSC
resolutions, country statements, academic articles, workshop reports and interviews.
Analysis is based on the experiences of the authors working for a non-governmental
organisation specifically in the policy-making environment. Discussions focus on
practical ways actors involved in designing, approving and implementing sanctions can
work better together.

The aim of this chapter is to provide an account of Africa’s experience with UN
sanctions. Given that several African States have been subjected to UN sanctions and
that all States are expected to implement sanctions, the continent provides valuable
lessons for developing and implementing sanctions regimes in the future. The degree to
which African States have implemented sanctions, and been willing to impose
sanctions on other African States, shows the continent is committed to preserving
international peace and security. However, challenges remain – ranging from a lack of
capacity to implement sanctions effectively, to misunderstandings about which activ-
ities constitute sanctions violations.

1 Andrea Charron and Clara Portela, ‘The UN, Regional Sanctions and Africa’ (2015) 91
International Affairs 6.
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This chapter will first provide a brief background to UN sanctions in Africa,
including an overview of Africa as a recipient of UN sanctions in the past and at
present. The next section will describe Africa as initiator of UN sanctions, focusing on
the role of African Council members and the relationship between UN sanctions and
AU sanctions.

The next section of this chapter will describe the challenges African States have
faced as implementers of UN sanctions regimes both on and outside the continent and
how these experiences have shaped continental perceptions of sanctions. This section
will also look at UN sanctions successes in Africa, including lessons from the continent
that could be applied to sanctions regimes in the future.

Finally, this chapter will offer concluding remarks and recommendations for the
various actors that are, or should be, involved in drafting and implementing UN
sanctions in future. These include the UN and its Member States, sanctions committees
and panels of experts, international and regional organisations and experts from
non-governmental organisations (NGOs).

2. BACKGROUND

The increasingly transnational nature of threats to global peace and security has
compelled the international community to develop integrated responses. Sanctions are
just one of the options available to the UN, other intergovernmental bodies and
individual States to respond to such threats. They are the middle ground ‘between
words and war’, but are by no means a cure-all for the world’s security challenges.2

When paired with other responses, ranging from diplomacy to military intervention,
sanctions have a better chance of persuading targets to change their behaviour. UN
targeted sanctions are currently the international community’s most visible response to
crises, which also means they are most vulnerable to public scrutiny.3

Since 1992, sanctions have steadily progressed from the comprehensive type, which
often had an adverse humanitarian impact and lacked precision, to targeted sanctions
that are meant to address these shortcomings – although some would argue that
targeted sanctions still face similar challenges to their predecessor.

Interestingly, the move from comprehensive to targeted sanctions can mainly be
attributed to the drive by non-UNSC Member States, including African States, in
collaboration with academia, civil society and UN officials who sponsored processes to
refine how sanctions were designed and implemented. These included the Interlaken,
Bonn-Berlin and Stockholm processes from 1998 to 2003.4

The 1990s, often referred to as the ‘sanctions decade’, saw a rapid increase in the
number of UN sanctions regimes. These mostly took the form of targeted sanctions to

2 Peter Wallensteen and Carina Staibano, International Sanctions: Between Words and Wars
in the Global System (Routledge 2004).

3 Enrico Carisch and Loraine Rickard-Martin, ‘Global Threats and the Role of United
Nations Sanctions’ [2011] International Policy Analysis, Friedrich-Ebert-Stiftung: New York, 2.

4 See ‘Targeted Financial Sanctions Project, Watson Institute for International Studies,
Brown University, Background Paper on Targeted Sanctions (July 2004) 18–42.
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address the rising number of intrastate conflicts, including Angola, Liberia, Rwanda,
Sierra Leone and Somalia, with both State and non-State actors targeted during this
period.5

UN sanctions in South Sudan, Côte d’Ivoire and Libya (the earliest case of targeted
sanctions) shed light on how often and to what degree sanctions are applied to deal with
complex transnational threats. These cases, and others in Africa, expose the strengths and
possible weaknesses in how sanctions are developed and implemented in light of the
changing political landscape, including balancing the increased role of regional organ-
isations who are implementing their own sanctions, as well as other developments.6

Although sanctions have most commonly been imposed to resolve intrastate conflict,
with the decrease in the number of such conflicts sanctions have also been implemented to
address other challenges. These include non-proliferation, counter-terrorism, democrati-
sation and protection of civilians (and human rights).7 Sanctions may be implemented to
address a particular challenge and end up impacting another, or their strategic objective
may change over time, especially given the fluidity of certain conflict situations.

The intended flexibility of UN sanctions can be seen as an advantage or disadvantage
depending on the context. Sanctions are sometimes able to accommodate rapid political
changes in a particular country or may signal an absence of a real cohesive strategy to
address challenges. Either way, this opens UN sanctions up to criticism, particularly in
cases where regional bodies are also implementing their own strategies to deal with
crises – which may or may not include sanctions – and there is a lack of communi-
cation and coordination between actors involved.

Key UN sanctions actors include the Security Council, UN sanctions committees,
panels of experts, the UN secretariat, Member States, regional organisations, civil
society and the private sector.8 The type of sanction imposed determines each actor’s
involvement, but it is important to note that cooperation and communication between
actors are vital for UN sanctions to be successful.

3. AFRICA AS A RECIPIENT OF UN SANCTIONS

According to Charron, ‘Given the number of conflicts in Africa, it is not surprising that
this is the most sanctioned continent in the world’.9 This statement certainly reflects the

5 ibid.
6 Carisch and Rickard-Martin (n 3).
7 Security Council Report, ‘UN Sanctions’ (Special Research Report, 2013, No. 3,

25 November 2013) <http://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-
8CD3-CF6E4FF96FF9%7D/special_research_report_sanctions_2013.pdf> accessed 6 February
2015.

8 For a comprehensive list of actors involved in implementing and/or supporting UN
sanctions see Enrico Carisch, Sue Eckert and Loraine Rickard-Martin, ‘High Level Review of
UN Sanctions Background Paper’ (Watson Institute for International Studies, Brown University)
(2014) 10.

9 Andrea Charron, ‘Sanctions and Africa: United Nations and Regional Responses’, in Jane
Boulden (ed), Responding to Conflict in Africa: The United Nations and Regional Organizations
(2nd edn, Palgrave 2013) 77–98.
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way the UN has traditionally viewed sanctions – as a primary tool to preserve
international peace and security. It can also be argued that the number of sanctions in
response to conflicts in Africa has helped shape UN sanctions regimes.

The most common types of conflict in Africa are civil wars and unconstitutional
changes in government. However, other sources of insecurity, including terrorism, have
become more prevalent, especially in West and East Africa. UN sanctions in Africa
have predominantly taken the form of arms embargoes, but also targeted travel bans
and financial restrictions. The UNSC tends to use sanctions to tackle the effects more
than the causes of conflict; they often come after peace agreements have been
negotiated and are backed by UN (or UN-supported) peace missions.10

Africa has experienced every sanctions category, which represents a ‘confluence of
the sanctions practice’ not only for the UN, but also regional organisations such as the
AU and the Economic Community of West African States (ECOWAS).11 Africa has
also been the main stage for UN sanctions practice; it is where the international
community, and particularly the UN, has tried new sanctions methods and measures.

For example, in 1973, the UNSC recognised the ‘special economic hardship’
experienced by Zambia because of comprehensive sanctions imposed on Southern
Rhodesia. Despite this, it took the Security Council more than 20 years to address the
challenges associated with comprehensive sanctions when, in 1995, the permanent
members recognised the need for more targeted sanctions to limit the unintended
side-effects of sanctions.12 Nevertheless, the shift from comprehensive to targeted
sanctions is considered the ‘most revolutionary aspect of the Council’s sanctions
practice, and the Council’s response to conflict in Africa played a large role in
prompting this innovation’.13

Since 1992, 14 African countries have been subjected to targeted UN sanctions, and
10 are still experiencing sanctions. In addition, all African UN Member States are
required to implement the 14 current UN sanctions regimes in place, including against
Al-Qaida and associates and the Taliban.

As mentioned previously, the UNSC ‘tends to use sanctions to deal with the effects
of civil war (eg regional destabilisation or increasing levels of violence) more than the
causes of the civil war (eg ethnic rivalries or coups)’.14 Interestingly, this mirrors
Africa’s preoccupation with the process of conflict management, which includes peace
missions, peacebuilding and post-conflict reconstruction. UN sanctions have certainly
had a profound impact on these processes in many countries, including Liberia and
Sierra Leone.15

But the UNSC’s mandate has also broadened over the years, especially in Africa, to
respond to unconstitutional changes of government (the motivation for the AU to
implement sanctions) and to promote good governance.16 This is an interesting

10 ibid.
11 Charron and Portela (n 1).
12 Security Council Report, 2013.
13 Charron (n 9).
14 ibid.
15 See the chapter by Jeremy I Levitt in this volume.
16 Charron and Portela (n 1).
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development for a body that advocates global norms and not a particular set of
principles. Table 20.1 lists all targeted African UN sanctions and their objectives, which
range from conflict resolution to counter-terrorism.

Table 20.1 Objectives of UN targeted sanctions in Africa

State UN sanctions objective

Angola Conflict resolution, cease hostilities, peace enforcement,
democracy support

Central African Republic Conflict resolution, democracy support, cease hostilities, peace
enforcement, peace building, human rights

Côte d’Ivoire Conflict resolution, protection of civilians, cease hostilities, peace
enforcement, support peace building, democracy support, human
rights

Democratic Republic of Congo Conflict resolution, protection of civilians, cease hostilities, peace
enforcement, democracy support, good governance, human rights

Ethiopia/Eritrea Conflict resolution, cease hostilities, negotiate settlement

Guinea-Bissau Democracy support

Liberia Cease hostilities, peace enforcement, support peace building,
democracy support, good governance, support judicial process

Libya I Counter-terrorism

Libya II Cease hostilities, negotiate settlement, peace enforcement, support
peace building, democracy support, good governance, human
rights, protect population (under R2P)

Rwanda Conflict resolution, cease hostilities, negotiate settlement, peace
enforcement, support peace building, human rights

Sierra Leone Conflict resolution, cease hostilities, peace enforcement, support
peace building, democracy support, good governance, support
judicial process

Somalia Conflict resolution, counter-terrorism, cease hostilities, negotiate
settlement, peace enforcement, support peace building, good
governance, human rights, support humanitarian efforts

Somalia/Eritrea Conflict resolution, protection of civilians

South Sudan Conflict resolution, cease hostilities, negotiate peace agreement,
human rights, support humanitarian efforts

Sudan I Conflict resolution, counter-terrorism, protection of civilians,
support judicial process

Sudan II Conflict resolution, cease hostilities, negotiate settlement, peace
enforcement, human rights

The change in mandate and scope of UN sanctions is also evident in the duration of
sanctions in Africa. This seems to show that the UNSC is genuinely concerned about
what is happening on the continent and that it is open to tweaking its responses, but it
could also mean that sanctions are not able to address challenges adequately, thus
resulting in drawn-out sanctions regimes and multiple sets of sanctions.
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Data collected by the UN Targeted Sanctions Consortium (TSC) reveals that 43 of
the 63 UNSC sanctions sets or ‘episodes’17 took place in Africa between 1991 and
2015. The 43 episodes relate to 14 targeted African States.18 The number of episodes
also indicates that UNSC targeted sanctions tend to last for longer periods in Africa
than elsewhere.

Certain features distinguish the African episodes from general UN sanctions practice.
African countries are often the subjects of multiple episodes translating to years under
sanctions. Cases including Angola, Côte d’Ivoire, the Democratic Republic of Congo
(DRC), Liberia and Sierra Leone each consist of four or five episodes showing that the
attention of the UNSC on African targets is persistent.19

The primary targets of sanctions in Africa are also often different from elsewhere in
the world. Of the 43 African episodes, 11 feature sanctions targeting rebel groups, nine
of the 43 episodes include sanctions against the entire government and related entities,
and six episodes target only the top government leadership.20 Table 20.2 provides an
overview of all targeted UN sanctions in Africa.

Africa’s most recent UN sanctions regime in South Sudan provides important lessons
regarding the implementation of sanctions. The situation in that country has been
described as ‘an intractable morass of personal rivalries, ethnic and religious divisions,
and senseless brutality’.21 In response to the growing crisis, UN sanctions were
imposed on 3 March 2015 to help cease hostilities, negotiate a peace agreement, and
support human rights and other humanitarian efforts.22

There were debates in the UNSC about whether to apply targeted sanctions in South
Sudan. Russia and China felt that the Intergovernmental Authority on Development
(IGAD) should act first, while the US ‘was reportedly wary of an arms embargo on all
parties to the conflict, because it could tip the balance in favour of the opposition’.23

The Tanzanian initiative, which complemented IGAD efforts, resulted in another
ceasefire agreement between President Salva Kiir and former Vice President Riek
Machar and other opposition figures on 21 January 2015. But fighting continued, and
with nearly two million displaced by the conflict, the UNSC authorised targeted
sanctions in UNSCR 2206 (3 March 2015) ‘on those committing acts of violence and
on potential spoilers of a political agreement between the different parties to the
conflict’.24

17 The TSC database was created through a detailed study of UN sanctions practice between
1991 and 2013. A distinctive feature of the database is the division of sanctions cases into units
called ‘episodes’ to acknowledge shifts in objectives pursued.

18 The TSC had not included UN sanctions against South Sudan (2015) in its database, but
it is included here for accuracy. The database has since been updated to include South Sudan.

19 Charron and Portela (n 1).
20 ibid.
21 Simon Allison, ‘Think again: Yes, targeted sanctions can work in South Sudan’, ISS

Today, 24 March 2016 <https://www.issafrica.org/iss-today/think-again-yes-targeted-sanctions-
can-work-in-south-sudan> (accessed 4 September 2016).

22 Thomas Biersteker, Zuzana Hudakova and Marcos Tourinho, SanctionsApp, Computer
software, iOS and Android app, September 2015.

23 ibid.
24 ibid.

African perceptions of UN sanctions 471



Ta
bl

e
20

.2
O

ve
rv

ie
w

of
U

N
ta

rg
et

ed
sa

nc
ti

on
s

in
A

fr
ic

a

St
at

e
D

ur
at

io
n

T
yp

e
B

ac
kg

ro
un

d

A
ng

ol
a

15
Se

pt
em

be
r

19
93

–9
D

ec
em

be
r

20
02

In
di

vi
du

al
(a

ss
et

fr
ee

ze
)

D
ip

lo
m

at
ic

(l
im

it
di

pl
om

at
ic

re
pr

es
en

ta
tio

n,
lim

it
tr

av
el

,v
is

a
ca

nc
el

la
tio

n)
Se

ct
or

al
(a

rm
s

em
ba

rg
o,

av
ia

tio
n

ba
n,

tr
an

sp
or

ta
tio

n
se

rv
ic

es
an

d
eq

ui
pm

en
t

ba
n,

m
in

in
g

se
rv

ic
es

an
d

eq
ui

pm
en

t
ba

n)
C

om
m

od
ity

(p
et

ro
le

um
ba

n
di

am
on

d
ba

n)
Te

rr
ito

ri
al

de
lim

ita
tio

n
in

ep
is

od
e

3
an

d
ep

is
od

e
4

of
sa

nc
tio

ns
(a

re
as

of
A

ng
ol

a
no

t
un

de
r

St
at

e
ad

m
in

is
tr

at
io

n)

Fo
llo

w
in

g
in

de
pe

nd
en

ce
fr

om
Po

rt
ug

al
in

19
75

,A
ng

ol
a

ex
pe

ri
en

ce
d

ye
ar

s
of

in
te

rn
al

ar
m

ed
co

nf
lic

t
be

tw
ee

n
th

re
e

ri
va

l
fa

ct
io

ns
in

vo
lv

ed
in

th
e

an
ti-

co
lo

ni
al

st
ru

gg
le

ag
ai

ns
t

Po
rt

ug
al

:
th

e
M

PL
A

(P
eo

pl
e’

s
M

ov
em

en
t

fo
r

th
e

L
ib

er
at

io
n

of
A

ng
ol

a
–

L
ab

or
Pa

rt
y)

ba
ck

ed
by

th
e

fo
rm

er
So

vi
et

U
ni

on
,a

nd
its

ri
va

ls
,U

N
IT

A
(N

at
io

na
l

U
ni

on
fo

r
th

e
To

ta
l

In
de

pe
nd

en
ce

of
A

ng
ol

a)
an

d
th

e
FN

L
A

(N
at

io
na

l
Fr

on
t

fo
r

th
e

L
ib

er
at

io
n

of
A

ng
ol

a)
ba

ck
ed

by
th

e
U

S,
ap

ar
th

ei
d

So
ut

h
A

fr
ic

a,
an

d
C

hi
na

.W
ith

st
ro

ng
So

vi
et

an
d

C
ub

an
ba

ck
in

g,
th

e
M

PL
A

em
er

ge
d

as
th

e
co

un
tr

y’
s

go
ve

rn
m

en
t

in
19

75
,b

ut
it

fa
ce

d
co

nt
in

uo
us

in
te

rn
al

ar
m

ed
op

po
si

tio
n

fr
om

U
N

IT
A

(w
hi

ch
jo

in
ed

fo
rc

es
w

ith
th

e
FN

L
A

)
fo

r
m

or
e

th
an

tw
o

de
ca

de
s.

T
he

B
ic

es
se

A
cc

or
ds

(3
1

M
ay

19
91

)
pr

ov
id

ed
fo

r
a

po
lit

ic
al

se
ttl

em
en

t
of

th
e

A
ng

ol
an

co
nf

lic
t,

in
cl

ud
in

g
el

ec
tio

ns
un

de
r

th
e

au
sp

ic
es

of
th

e
U

N
(U

N
A

ng
ol

a
V

er
if

ic
at

io
n

M
is

si
on

,U
N

A
V

E
M

II
).

E
le

ct
io

ns
w

er
e

he
ld

in
la

te
Se

pt
em

be
r

19
92

,t
he

re
su

lts
w

er
e

di
sp

ut
ed

by
U

N
IT

A
,a

nd
th

e
ci

vi
l

w
ar

re
su

m
ed

.

C
en

tr
al

A
fr

ic
an

R
ep

ub
lic

5
D

ec
em

be
r

20
13

–p
re

se
nt

In
di

vi
du

al
(a

ss
et

fr
ee

ze
,t

ra
ve

l
ba

n)
,S

ec
to

ra
l

(a
rm

s
em

ba
rg

o)
T

hr
ou

gh
ou

t
m

uc
h

of
its

hi
st

or
y,

th
e

C
en

tr
al

A
fr

ic
an

R
ep

ub
lic

(C
A

R
)

ha
s

ex
pe

ri
en

ce
d

vi
ol

en
ce

,r
eb

el
lio

ns
an

d
co

up
s.

D
es

pi
te

va
st

na
tu

ra
l

re
so

ur
ce

s,
C

A
R

is
on

e
of

th
e

po
or

es
t

co
un

tr
ie

s
in

th
e

w
or

ld
.A

rm
ed

in
cu

rs
io

ns
by

fo
re

ig
n

m
ili

tia
an

d
re

be
l

gr
ou

ps
(i

nc
lu

di
ng

th
e

L
R

A
,

le
d

by
Jo

se
ph

K
on

y)
pa

rt
ic

ul
ar

ly
on

th
e

bo
rd

er
s

w
ith

Su
da

n/
D

ar
fu

r,
So

ut
h

Su
da

n,
an

d
C

ha
d,

co
nt

ri
bu

te
to

in
st

ab
ili

ty
.T

he
U

N
ha

s
ha

d
po

lit
ic

al
an

d
pe

ac
e

m
is

si
on

s
in

C
A

R
fo

r
m

or
e

th
an

15
ye

ar
s.

C
ôt

e
d’

Iv
oi

re
15

N
ov

em
be

r
20

04
–p

re
se

nt
In

di
vi

du
al

(a
ss

et
fr

ee
ze

,t
ra

ve
l

ba
n)

,S
ec

to
ra

l
(a

rm
s

em
ba

rg
o)

,
C

om
m

od
ity

(d
ia

m
on

d
ba

n)

Fo
llo

w
in

g
a

di
sp

ut
ed

el
ec

tio
n

ou
tc

om
e

in
20

00
,f

ig
ht

in
g

er
up

te
d

be
tw

ee
n

fo
rc

es
as

so
ci

at
ed

w
ith

th
e

vi
ct

or
,L

au
re

nt
G

ba
gb

o,
an

d
A

la
ss

an
e

O
ut

ta
ra

(b
ar

re
d

fr
om

co
nt

es
tin

g
th

e
el

ec
tio

n)
.A

po
w

er
-s

ha
ri

ng
ar

ra
ng

em
en

t
w

as
ne

go
tia

te
d

in
N

ov
em

be
r

20
01

,
fo

llo
w

ed
by

a
pe

ac
e

ag
re

em
en

t
in

Ja
nu

ar
y

20
03

.

472



D
em

oc
ra

tic
R

ep
ub

lic
of

C
on

go
28

Ju
ly

20
03

–p
re

se
nt

In
di

vi
du

al
(a

ss
et

fr
ee

ze
,t

ra
ve

l
ba

n)
,S

ec
to

ra
l

(a
rm

s
em

ba
rg

o)
,

Te
rr

ito
ri

al
de

lim
ita

tio
n

(N
or

th
an

d
So

ut
h

K
iv

u
an

d
It

ur
i,

la
te

r
ex

te
nd

ed
to

en
tir

e
D

R
C

)

Fo
llo

w
in

g
ye

ar
s

of
pr

ot
ra

ct
ed

vi
ol

en
ce

an
d

ex
tr

em
e

co
rr

up
tio

n
un

de
r

th
e

re
gi

m
e

of
M

ob
ut

u
Se

se
Se

ko
,t

he
D

em
oc

ra
tic

R
ep

ub
lic

of
C

on
go

(D
R

C
)

ex
pe

ri
en

ce
d

tw
o

w
ar

s
(1

99
6–

19
97

;
19

98
–2

00
3)

in
vo

lv
in

g
at

le
as

t
si

x
of

its
ne

ig
hb

ou
rs

.E
ff

or
ts

to
en

d
th

e
fi

gh
tin

g
re

su
lte

d
in

th
e

L
us

ak
a

C
ea

se
fi

re
A

gr
ee

m
en

t
in

19
99

.T
he

Se
cu

ri
ty

C
ou

nc
il

de
pl

oy
ed

th
e

U
ni

te
d

N
at

io
ns

O
rg

an
iz

at
io

n
M

is
si

on
in

th
e

D
R

C
(M

O
N

U
C

)
to

m
on

ito
r

an
d

su
pp

or
t

th
e

ce
as

ef
ir

e
un

de
r

U
N

SC
R

12
58

.T
he

ce
as

ef
ir

e
di

d
no

t
ho

ld
an

d
ho

st
ili

tie
s

co
nt

in
ue

d.
T

he
D

R
C

ca
se

w
as

pr
ec

ed
ed

by
a

un
iq

ue
(i

n
co

nt
ra

st
to

m
os

t
sa

nc
tio

ns
re

gi
m

es
)

th
re

e-
ye

ar
pe

ri
od

,b
eg

in
ni

ng
in

20
00

,d
ur

in
g

w
hi

ch
m

an
y

as
pe

ct
s

of
ta

rg
et

ed
sa

nc
tio

ns
w

er
e

pr
es

en
t.

T
he

se
in

cl
ud

ed
a

Pa
ne

l
of

E
xp

er
ts

on
N

at
ur

al
R

es
ou

rc
es

es
ta

bl
is

he
d

by
a

Se
cu

ri
ty

C
ou

nc
il

Pr
es

id
en

tia
l

St
at

em
en

t
th

at
co

nd
uc

te
d

re
se

ar
ch

,
id

en
tif

ie
d

na
m

es
of

in
di

vi
du

al
s

al
le

ge
d

to
ha

ve
pa

rt
ic

ip
at

ed
in

ill
eg

al
ex

pl
oi

ta
tio

n
of

na
tu

ra
l

re
so

ur
ce

s,
an

d
pu

bl
is

he
d

re
po

rt
s.

In
20

02
,t

he
ir

re
po

rt
lis

te
d

m
or

e
th

an
50

in
di

vi
du

al
s.

In
ef

fe
ct

,t
he

na
m

in
g,

sh
am

in
g

an
d

st
ig

m
at

is
in

g
of

th
es

e
in

di
vi

du
al

s
w

er
e

pe
rc

ei
ve

d
by

th
e

ta
rg

et
s

as
in

di
vi

du
al

sa
nc

tio
ns

.T
he

no
n-

sa
nc

tio
ns

ph
as

e
pr

ep
ar

ed
po

lit
ic

al
sp

ac
e

fo
r

a
tr

ue
sa

nc
tio

ns
re

gi
m

e,
be

gi
nn

in
g

in
20

03
.

E
th

io
pi

a/
E

ri
tr

ea
17

M
ay

20
00

–1
6

M
ay

20
01

Se
ct

or
al

(a
rm

s
em

ba
rg

o)
T

he
bo

rd
er

be
tw

ee
n

E
ri

tr
ea

an
d

E
th

io
pi

a
ha

s
be

en
di

sp
ut

ed
si

nc
e

E
ri

tr
ea

br
ok

e
aw

ay
fr

om
E

th
io

pi
a

in
19

91
.A

ft
er

ci
tie

s
in

bo
th

co
un

tr
ie

s
w

er
e

bo
m

be
d

in
19

98
,t

he
U

N
SC

pa
ss

ed
U

N
SC

R
11

77
(2

6
Ju

ne
19

98
),

co
nd

em
ni

ng
th

e
vi

ol
en

ce
an

d
ca

lli
ng

fo
r

a
ce

as
ef

ir
e

an
d

ne
go

tia
tio

ns
.

D
es

pi
te

at
te

m
pt

s
at

m
ed

ia
tio

n
by

th
e

U
S

an
d

R
w

an
da

in
Ju

ne
19

98
,

a
lo

ng
lu

ll
in

th
e

fi
gh

tin
g

an
d

E
ri

tr
ea

ac
ce

pt
in

g
th

e
te

rm
s

of
an

O
rg

an
is

at
io

n
of

A
fr

ic
an

U
ni

ty
pe

ac
e

pl
an

on
27

Fe
br

ua
ry

19
99

,
E

th
io

pi
a

re
fu

se
d

an
d

co
nt

in
ue

d
its

ad
va

nc
e.

B
ot

h
si

de
s

co
nt

in
ue

to
oc

cu
py

en
tr

en
ch

ed
po

si
tio

ns
in

an
in

cr
ea

si
ng

ly
st

al
em

at
ed

co
nf

lic
t.

473



Ta
bl

e
20

.2
(c

on
ti

nu
ed

)

St
at

e
D

ur
at

io
n

T
yp

e
B

ac
kg

ro
un

d

G
ui

ne
a-

B
is

sa
u

18
M

ay
20

12
–

pr
es

en
t

In
di

vi
du

al
(t

ra
ve

l
ba

n)
G

ui
ne

a-
B

is
sa

u
ha

s
liv

ed
un

de
r

al
m

os
t

co
nt

in
uo

us
po

lit
ic

al
in

st
ab

ili
ty

si
nc

e
its

de
cl

ar
at

io
n

of
in

de
pe

nd
en

ce
in

19
73

.F
ol

lo
w

in
g

a
m

ili
ta

ry
co

up
an

d
a

ci
vi

l
w

ar
in

19
98

,a
nd

a
ne

w
el

ec
tio

n
in

20
00

,a
ne

w
go

ve
rn

m
en

t
w

as
es

ta
bl

is
he

d
bu

t
di

d
no

t
la

st
lo

ng
,a

s
an

ot
he

r
co

up
in

20
03

su
pp

la
nt

ed
it

un
de

r
al

le
ga

tio
ns

of
ex

ec
ut

iv
e

‘i
nc

ap
ac

ity
’.

N
ew

pr
es

id
en

tia
l

el
ec

tio
ns

w
er

e
fi

na
lly

he
ld

in
20

05
an

d
sa

w
th

e
vi

ct
or

y,
on

ce
ag

ai
n,

of
N

un
o

V
ie

ir
a.

H
e

w
as

as
sa

ss
in

at
ed

by
th

e
m

ili
ta

ry
in

20
09

,w
hi

ch
im

po
se

d
a

ne
w

tr
an

si
tio

na
l

go
ve

rn
m

en
t.

In
th

at
sa

m
e

ye
ar

,i
n

Ju
ly

,M
al

am
B

ac
ai

Sa
nh

á
w

as
el

ec
te

d
Pr

es
id

en
t.

H
is

go
ve

rn
m

en
t

ex
pe

ri
en

ce
d

a
se

ri
es

of
se

ri
ou

s
m

ili
ta

ry
up

ri
si

ng
s

be
tw

ee
n

20
10

an
d

20
12

an
d

at
le

as
t

on
e

co
up

at
te

m
pt

in
20

11
.

L
ib

er
ia

19
N

ov
em

be
r

19
92

–2
5

M
ay

20
16

In
di

vi
du

al
(a

ss
et

fr
ee

ze
,t

ra
ve

l
ba

n)
,D

ip
lo

m
at

ic
(l

im
it

tr
av

el
),

Se
ct

or
al

(a
rm

s
em

ba
rg

o)
,

C
om

m
od

ity
(d

ia
m

on
d

ba
n,

tim
be

r
ba

n)

In
D

ec
em

be
r

19
89

,f
or

ce
s

of
th

e
N

at
io

na
l

Pa
tr

io
tic

Fr
on

t
of

L
ib

er
ia

le
d

by
C

ha
rl

es
Ta

yl
or

la
un

ch
ed

an
up

ri
si

ng
ag

ai
ns

t
th

e
L

ib
er

ia
n

go
ve

rn
m

en
t

fr
om

C
ôt

e
d’

Iv
oi

re
.E

C
O

W
A

S
se

nt
pe

ac
ek

ee
pi

ng
fo

rc
es

to
L

ib
er

ia
(E

C
O

M
O

G
)

in
A

ug
us

t
19

90
.A

ce
as

ef
ir

e
ac

co
rd

w
as

si
gn

ed
in

B
am

ak
o,

M
al

i
in

N
ov

em
be

r
19

90
.

L
ib

ya
I

31
M

ar
ch

19
92

–1
2

Se
pt

em
be

r
20

03
In

di
vi

du
al

(a
ss

et
fr

ee
ze

),
D

ip
lo

m
at

ic
(l

im
it

tr
av

el
,l

im
it

nu
m

be
r

of
di

pl
om

at
ic

pe
rs

on
ne

l,
lim

it
vi

sa
s)

,S
ec

to
ra

l
(a

rm
s

em
ba

rg
o,

av
ia

tio
n

ba
n,

oi
l

se
rv

ic
es

eq
ui

pm
en

t
ba

n)

Fo
llo

w
in

g
su

sp
ec

te
d

in
vo

lv
em

en
t

of
th

e
go

ve
rn

m
en

t
of

L
ib

ya
in

th
e

do
w

ni
ng

of
Pa

n
A

m
10

3
ov

er
L

oc
ke

rb
ie

,S
co

tla
nd

in
D

ec
em

be
r

19
88

an
d

U
TA

77
2

ov
er

N
ig

er
in

Se
pt

em
be

r
19

89
,t

he
go

ve
rn

m
en

ts
of

Fr
an

ce
,t

he
U

K
an

d
th

e
U

S
is

su
ed

ar
re

st
w

ar
ra

nt
s

an
d

in
di

ct
m

en
ts

fo
r

L
ib

ya
n

go
ve

rn
m

en
t

of
fi

ci
al

s
su

sp
ec

te
d

in
th

e
at

ta
ck

s.

L
ib

ya
II

26
Fe

br
ua

ry
20

11
–p

re
se

nt
In

di
vi

du
al

(a
ss

et
fr

ee
ze

,t
ra

ve
l

ba
n)

,S
ec

to
ra

l
(a

rm
s

em
ba

rg
o,

av
ia

tio
n

ba
n)

,C
om

m
od

ity
(i

lli
ci

t
cr

ud
e

oi
l

ex
po

rt
s

ba
n)

,
Fi

na
nc

ia
l

se
ct

or
re

st
ri

ct
io

ns
(s

ov
er

ei
gn

w
ea

lth
fu

nd
s,

C
en

tr
al

B
an

k)

D
ur

in
g

th
e

fi
rs

t
m

on
th

s
of

20
11

,a
se

ri
es

of
po

pu
la

r
pr

ot
es

ts
er

up
te

d
ac

ro
ss

th
e

M
id

dl
e

E
as

t
w

ith
de

m
an

ds
fo

r
gr

ea
te

r
po

lit
ic

al
an

d
ec

on
om

ic
fr

ee
do

m
s.

Fo
llo

w
in

g
th

e
ov

er
th

ro
w

of
Pr

es
id

en
ts

B
en

A
li

(T
un

is
ia

)
an

d
M

ub
ar

ak
(E

gy
pt

)
si

gn
if

ic
an

t
pr

es
su

re
w

as
ex

er
te

d
on

th
e

G
ad

da
fi

re
gi

m
e

in
L

ib
ya

,p
ar

tic
ul

ar
ly

in
th

e
ci

ty
of

B
en

gh
az

i,
w

hi
ch

,b
y

m
id

-F
eb

ru
ar

y,
w

as
al

re
ad

y
un

de
r

th
e

co
nt

ro
l

of
th

e
op

po
si

tio
n.

474



R
w

an
da

17
M

ay
19

94
–1

0
Ju

ly
20

08
Se

ct
or

al
(a

rm
s

em
ba

rg
o)

Fo
llo

w
in

g
ye

ar
s

of
ci

vi
l

w
ar

be
tw

ee
n

et
hn

ic
H

ut
u

an
d

T
ut

si
fa

ct
io

ns
(a

nd
an

in
va

si
on

fr
om

th
e

m
os

tly
T

ut
si

,R
w

an
da

n
Pa

tr
io

tic
Fr

on
t/R

PF
fo

rc
es

ba
se

d
in

U
ga

nd
a

in
19

90
),

th
e

A
ru

sh
a

Pe
ac

e
A

gr
ee

m
en

t
w

as
si

gn
ed

by
R

w
an

da
n

Pr
es

id
en

t
H

ab
ya

ri
m

an
a

on
4

A
ug

us
t

19
93

,e
ff

ec
tiv

el
y

en
di

ng
th

e
ci

vi
l

w
ar

.B
ot

h
pa

rt
ie

s
ag

re
ed

to
a

ce
as

ef
ir

e
an

d
th

e
cr

ea
tio

n
of

a
go

ve
rn

m
en

t
of

na
tio

na
l

un
ity

(p
ow

er
sh

ar
in

g
ag

re
em

en
t)

.
Pr

es
id

en
t

H
ab

ya
ri

m
an

a
an

d
th

e
Pr

es
id

en
t

of
B

ur
un

di
w

er
e

bo
th

ki
lle

d
w

he
n

th
ei

r
pl

an
e

w
as

sh
ot

do
w

n
ne

ar
K

ig
al

i
on

6
A

pr
il

19
94

,
af

te
r

w
hi

ch
th

e
R

PF
la

un
ch

ed
a

m
aj

or
of

fe
ns

iv
e

an
d

ex
tr

em
is

t
H

ut
u

an
d

R
w

an
da

n
m

ili
ta

ry
fo

rc
es

be
ga

n
a

sy
st

em
at

ic
m

as
sa

cr
e

of
et

hn
ic

T
ut

si
an

d
m

od
er

at
e

H
ut

us
.W

ith
in

10
0

da
ys

,a
n

es
tim

at
ed

80
0,

00
0

pe
op

le
w

er
e

ki
lle

d
in

w
ha

t
w

as
su

bs
eq

ue
nt

ly
(a

nd
be

la
te

dl
y)

re
co

gn
is

ed
as

th
e

R
w

an
da

n
ge

no
ci

de
.

Si
er

ra
L

eo
ne

8
O

ct
ob

er
19

97
–2

9
Se

pt
em

be
r

20
10

In
di

vi
du

al
(t

ra
ve

l
ba

n)
,

D
ip

lo
m

at
ic

(l
im

it
tr

av
el

),
Se

ct
or

al
(a

rm
s

em
ba

rg
o)

,
C

om
m

od
ity

(d
ia

m
on

d
ba

n,
pe

tr
ol

eu
m

ba
n)

Fo
llo

w
in

g
ye

ar
s

of
ci

vi
l

w
ar

be
tw

ee
n

th
e

R
ev

ol
ut

io
na

ry
U

ni
te

d
Fr

on
t

an
d

th
e

go
ve

rn
m

en
t

of
Si

er
ra

L
eo

ne
(d

at
in

g
fr

om
O

ct
ob

er
19

91
),

th
e

re
ce

nt
ly

el
ec

te
d

(J
an

ua
ry

19
96

)
go

ve
rn

m
en

t
of

Pr
es

id
en

t
A

hm
ad

K
ab

ba
h

ne
go

tia
te

d
a

pe
ac

e
ag

re
em

en
t

w
ith

th
e

R
U

F
(t

he
A

bi
dj

an
Pe

ac
e

A
cc

or
d)

in
N

ov
em

be
r

19
96

.K
ab

ba
h

w
as

ov
er

th
ro

w
n

in
a

m
ili

ta
ry

co
up

(b
y

th
e

A
FR

C
)

a
fe

w
m

on
th

s
la

te
r

in
M

ay
19

97
.

So
m

al
ia

23
Ja

nu
ar

y
19

92
–p

re
se

nt
In

di
vi

du
al

(a
ss

et
fr

ee
ze

,t
ra

ve
l

ba
n,

ar
m

s
em

ba
rg

o)
,S

ec
to

ra
l

(a
rm

s
em

ba
rg

o)
,C

om
m

od
ity

(c
ha

rc
oa

l
ba

n)

Fo
llo

w
in

g
th

e
ov

er
th

ro
w

of
th

e
m

ili
ta

ry
di

ct
at

or
sh

ip
of

Si
ad

B
ar

re
in

Ja
nu

ar
y

19
91

,a
po

w
er

st
ru

gg
le

en
su

ed
be

tw
ee

n
di

ff
er

en
t

m
ili

tia
fa

ct
io

ns
(o

r
cl

an
s)

w
ith

in
So

m
al

ia
,p

ar
tic

ul
ar

ly
be

tw
ee

n
M

oh
am

ed
Fa

ra
h

A
id

ee
d

an
d

A
li

M
ah

di
M

oh
am

ed
.D

ur
in

g
th

e
ci

vi
l

w
ar

th
at

fo
llo

w
ed

,a
n

es
tim

at
ed

35
0,

00
0

So
m

al
is

di
ed

of
w

ar
,d

is
ea

se
an

d
fa

m
in

e,
an

d
im

ag
es

of
fa

m
in

e
w

er
e

di
sp

la
ye

d
w

or
ld

w
id

e.

So
m

al
ia

/E
ri

tr
ea

20
09

–p
re

se
nt

In
di

vi
du

al
(t

ra
ve

l
ba

n,
as

se
t

fr
ee

ze
,a

rm
s

em
ba

rg
o)

,S
ec

to
ra

l
(a

rm
s

em
ba

rg
o)

,F
in

an
ci

al
se

ct
or

re
st

ri
ct

io
ns

(d
ia

sp
or

a
ta

x
ba

n)

R
es

ol
ut

io
n

20
02

(2
01

1)
w

as
ad

op
te

d
by

th
e

U
N

Se
cu

ri
ty

C
ou

nc
il

at
its

65
96

th
m

ee
tin

g
on

29
Ju

ly
20

11
.I

t
co

nd
em

ne
d

fl
ow

s
of

w
ea

po
ns

an
d

am
m

un
iti

on
su

pp
lie

s
to

an
d

th
ro

ug
h

So
m

al
ia

an
d

E
ri

tr
ea

in
vi

ol
at

io
n

of
th

e
So

m
al

ia
ar

m
s

em
ba

rg
o

an
d

th
e

E
ri

tr
ea

ar
m

s
em

ba
rg

o
es

ta
bl

is
he

d
pu

rs
ua

nt
to

re
so

lu
tio

n
19

07
(2

00
9)

as
a

se
ri

ou
s

th
re

at
to

pe
ac

e
an

d
st

ab
ili

ty
in

th
e

re
gi

on
.

475



Ta
bl

e
20

.2
(c

on
ti

nu
ed

)

St
at

e
D

ur
at

io
n

T
yp

e
B

ac
kg

ro
un

d

So
ut

h
Su

da
n

3
M

ar
ch

20
15

–p
re

se
nt

In
di

vi
du

al
(a

ss
et

fr
ee

ze
,t

ra
ve

l
ba

n)
A

ft
er

de
ca

de
s

of
ar

m
ed

co
nf

lic
t,

a
C

om
pr

eh
en

si
ve

Pe
ac

e
A

gr
ee

m
en

t
w

as
re

ac
he

d
be

tw
ee

n
th

e
go

ve
rn

m
en

t
of

Su
da

n
an

d
th

e
Su

da
ne

se
Pe

op
le

’s
L

ib
er

at
io

n
M

ov
em

en
t/A

rm
y

in
Ja

nu
ar

y
20

05
.T

he
U

N
es

ta
bl

is
he

d
a

M
is

si
on

in
Su

da
n

to
su

pp
or

t
th

e
im

pl
em

en
ta

tio
n

of
th

e
ag

re
em

en
t

w
hi

ch
in

cl
ud

ed
pl

an
s

fo
r

a
re

fe
re

nd
um

on
in

de
pe

nd
en

ce
fo

r
th

e
so

ut
h.

T
he

Ja
nu

ar
y

20
11

re
fe

re
nd

um
re

su
lte

d
in

ne
ar

ly
99

%
op

tin
g

fo
r

in
de

pe
nd

en
ce

,a
nd

th
e

co
un

tr
y

be
ca

m
e

fo
rm

al
ly

in
de

pe
nd

en
t

fr
om

Su
da

n
on

9
Ju

ly
20

11
.

T
he

co
un

tr
y

ha
s

su
ff

er
ed

se
ve

ra
l

se
tb

ac
ks

si
nc

e
in

de
pe

nd
en

ce
,

in
cl

ud
in

g
co

nf
lic

t
be

tw
ee

n
Pr

es
id

en
t

Sa
lv

a
K

iir
an

d
fo

rm
er

V
ic

e
Pr

es
id

en
t,

R
ie

k
M

ac
ha

r.
D

es
pi

te
ex

te
ns

iv
e

en
ga

ge
m

en
ts

by
th

e
A

U
,

IG
A

D
an

d
th

e
U

N
,n

o
so

lu
tio

n
ha

s
be

en
fo

un
d

an
d

U
N

sa
nc

tio
ns

w
er

e
im

po
se

d
in

M
ar

ch
20

15
.

Su
da

n
I

26
A

pr
il

19
96

–2
8

Se
pt

em
be

r
20

01
D

ip
lo

m
at

ic
(l

im
it

tr
av

el
an

d
nu

m
be

r
of

di
pl

om
at

ic
pe

rs
on

ne
l)

,S
ec

to
ra

l
(a

vi
at

io
n

ba
n)

O
n

26
Ju

ne
19

95
,t

he
re

w
as

an
un

su
cc

es
sf

ul
as

sa
ss

in
at

io
n

at
te

m
pt

on
H

os
ni

M
ub

ar
ak

w
hi

le
he

at
te

nd
ed

an
O

A
U

su
m

m
it

in
A

dd
is

A
ba

ba
.S

ud
an

re
fu

se
d

to
tu

rn
ov

er
su

sp
ec

te
d

at
ta

ck
er

s
to

E
th

io
pi

a,
pr

om
pt

in
g

a
co

nd
em

na
tio

n
an

d
de

m
an

d
fo

r
ex

tr
ad

iti
on

by
th

e
Se

cu
ri

ty
C

ou
nc

il
in

U
N

SC
R

10
44

(3
1

Ja
nu

ar
y

19
96

).

So
ur

ce
:

Sa
nc

tio
ns

A
pp

20
15

<
ht

tp
://

w
w

w
.s

an
ct

io
ns

ap
p.

co
m

/>
,U

N
SC

R
20

01
(2

01
1)

.

476



Despite international and regional attempts to resolve the crisis, the situation in the
country become ever-more desperate. Sanctions against the country are not expected to
end the conflict, but could put pressure on those who do not seem to have an interest in
ending the crisis. The situation is so dire, in fact, that radical proposals like
‘establishing an executive mandate for the UN and the AU to administer the country
until institutions exist to manage politics nonviolently and break up the patronage
networks underlying the conflict’ are becoming more attractive.25

In its final report to the South Sudan sanctions committee,26 the panel of experts
recommended that sanctions target individual decision makers with power and influ-
ence in the conflict in the country. This is meant to ‘reinforce the peace process rather
than promote accountability’.27 This approach has been used effectively before in Côte
d’Ivoire and Liberia. The final report specifically names President Salva Kiir and Riek
Machar, now the leader of the Sudan People’s Liberation Movement in Opposition, as
key actors in perpetuating the crisis and recommends that they be subjected to travel
bans and asset freezes.

African sanctions case studies such as that of South Sudan offer many opportunities
for the development of best practice. In 2007, a symposium held to enhance
implementation of UNSC sanctions used examples of UN sanctions in Africa,
particularly Angola, Liberia, Libya and Côte d’Ivoire, to argue that for sanctions to be
successful, they have to remain credible and legitimate. Lessons learned from each of
these cases, including the need for rigorous reviews of the real impact of sanctions and
the need to use this impact to generate positive policy change, have been used to
improve subsequent sanctions regimes.28

This section considered Africa’s experience as a recipient of UN sanctions. The next
section will consider cases where and how African States have taken a lead on UN
sanctions as well as the relationship between UN and AU sanctions regimes.

4. AFRICA AS ‘INITIATORS’ OF UN SANCTIONS

The initiators and drafters of UN sanctions regimes have also shaped African
perceptions. According to the TSC database, ‘in only five of the African episodes was
a non-permanent member the primary drafter of the sanctions resolution’.29 These
non-permanent State drafters were Portugal, Chile, Honduras and three African States –
Botswana, Egypt and Guinea-Bissau. Permanent members who were the primary

25 Princeton Lyman and Kate Almquist Knopf quoted in Allison (n 21).
26 Final report of the Panel of Experts on South Sudan established pursuant to Security

Council Resolution 2206 (2015), <http://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-
6D27-4E9C-8CD3-CF6E4FF96FF9%7D/s_2016_70.pdf>.

27 Allison (n 21).
28 United Nations Security Council, Letter dated 12 December 2007 from the Permanent

Representative of Greece to the United Nations addressed to the President of the Security
Council (S/2007/734).

29 Charron and Portela (n 1) 6.
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drafters of sanctions resolutions were France (in 12 of the 43 African episodes), the
United Kingdom (seven episodes) and the United States (15 episodes).30

The low number of African drafters is not surprising. But African Member States’
decision to push for or support sanctions at the Council is shaped by a combination of
factors. These include the internal dynamics in the UNSC and the way in which issues
are raised and dealt with among the P5 and other Council members. The so-called
‘penholder’ system within the UNSC, where most Council outcomes – including
sanctions resolutions – are driven and drafted by France, the UK or the US (commonly
referred to as the P3), means that non-permanent members are seldom the lead drafters
or initiators of Council decisions and documents. Although this system has only existed
for about a decade, it stemmed from a process whereby certain Council members took
charge of certain thematic issues or situations.31

Since 2014, Nigeria and Senegal have been the only African penholders on matters
related to UN sanctions – in this case against Guinea-Bissau. Nigeria held this position
in 2014 and 2015, and Senegal in 2016.32 Generally, African Member States are
penholders on very specific aspects of issues, for example Egypt is currently the
penholder with New Zealand and Spain on humanitarian issues related to Syria. In
2015, Chad was penholder on issues related to the Sahel, while France was penholder
for Mali. The dominance of the P3 as penholders in the UNSC has resulted in an
uneven burden-sharing within the Council – at a time when the demands for action by
the Council is the highest it has ever been.33

In addition to the work distribution dynamics of the UNSC, the level of engagement
of African Member States at the Council is also dependent on which States are
non-permanent members and which issues are on the Council’s agenda at that
particular time.

In March 2016 at a UNSC meeting on the use of UN sanctions, representatives from
targeted countries addressed members of the Council for the first time. Among their
main concerns was the effectiveness, procedures and unintended impacts of UN
sanctions. A representative of the Central African Republic remarked that the enforce-
ment of travel bans and the arms embargo in that country were being undermined by a
lack of adequate border controls. Côte d’Ivoire’s representative argued that although his
government was cooperating with the sanctions committee and its panel of experts,
increased contact time is required to deal with the more complex aspects of the
sanctions regime. Other representatives from Angola, Senegal, Sudan, Eritrea, Libya
and Egypt all raised the need for transparency, cooperation and coordination in the

30 ibid.
31 Security Council Report, ‘In Hindsight: The Security Council Penholders’ (October 2016

Monthly Forecast) <http://www.securitycouncilreport.org/monthly-forecast/2016-10/in_hind
sight_the_security_council_penholders.php?print=true> accessed 21 October 2016.

32 Security Council Report, ‘Chairs of Subsidiary Bodies and Penholders for 2014, Chairs of
Subsidiary Bodies and Penholders for 2015, Chairs of Subsidiary Bodies and Penholders for
2016’ <http://www.securitycouncilreport.org>.

33 Security Council Report, ‘In Hindsight: The Security Council Penholders’, October 2016
Monthly Forecast <http://www.securitycouncilreport.org/monthly-forecast/2016-10/in_hind
sight_the_security_council_penholders.php?print=true> accessed 21 October 2016.
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implementation of sanctions.34 The fact that these concerns were raised at a meeting to
discuss how the Council does its work points to the challenges many members have
with the current composition of the Council and its subsidiary bodies.

The problematic structure of the UNSC and arguments that it is outdated and does
not reflect the shift in global power dynamics today are tied to the challenges
surrounding how sanctions are developed and implemented. UN sanctions are only as
effective as the number of States that apply sanctions provisions on a domestic level,
through legislation and coordination between relevant bodies such as customs and
banks.35 The feedback given by representatives of countries that have or continue to be
under UN sanctions exposes the shortcomings of the system – the UNSC cannot escape
the idea that sanctions are the product of this fundamentally flawed body, which often
acts out of self-interest. Calls for UN reform are critical to the debate around UN
sanctions36 given that changes to the mechanism that creates sanctions would ultimately
have an impact on the scope and duration of sanctions, among other features.

For Africa, ‘regional imbalances in the Security Council have a chilling effect on the
willingness of some AU Member States to proactively implement UN sanctions or use
the sanctions tool as a response to regional conflict’.37 The AU has shown that it can
challenge the UNSC and pursue alternative conflict resolution strategies (in Libya,
Darfur and again in Libya). Some African States on the Council have voted against UN
sanctions in the past – as was the case of failed sanctions against Zimbabwe when
South Africa and Libya both voted against sanctions.38

Presumably born out of frustration with the UNSC’s inability to satisfactorily
respond to crises in Africa, but possibly also in support of the argument that the
continent should come up with its own solutions, the AU developed its own sanctions
mechanism.39 The AU sanctions regime is far more focused than its UN cousin. AU
sanctions against unconstitutional changes of government were adopted in 2000 and in
2009, the AU Peace and Security Council established a five-member sanctions
committee.

The AU model, which narrowly focuses on politically attainable goals with shorter
time frames, gives them an advantage over the UN sanctions model and increases the
likelihood that they will be perceived as viable solutions to crises on the continent.
Table 20.3 shows AU versus UN sanctions regimes in Africa since 2001.

34 United Nations, ‘Speakers differ over use of sanctions as Security Council considers
working methods of its subsidiary bodies’ (UN Press Release, 10 March 2016) <http://
www.un.org./press/en/2016/sc12238.doc.htm> accessed 2 September 2016.

35 Charron (n 9).
36 For the latest global civil society initiative on UNSC reform see <http://

electthecouncil.org/>.
37 Carisch and Rickard-Martin (n 3).
38 ibid.
39 See the chapter by Mirko Sossai in this volume.
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Table 20.3 AU-UN sanctions regimes

State targeted AU sanctions UN sanctions

Burundi Yes No

Central African Republic Yes Yes

Comoros Yes No

Côte d’Ivoire Yes Yes

Egypt Yes No

Guinea-Bissau Yes Yes

Guinea-Conakry Yes No

Libya Yes Yes

Madagascar Yes No

Mali Yes No

Mauritania Yes No

Niger Yes No

Togo Yes No

Source: Enrico Carisch and Loraine Rickard-Martin, ‘Global Threats and the Role of United Nations Sanctions’
[2011] International Policy Analysis, Friedrich-Ebert-Stiftung, New York, 2., Andrea Charron and Clara Portela,
‘The UN, Regional Sanctions and Africa’(2015) 91 International Affairs 6 and authors’ own research.

In addition to implementing their own sanctions regimes, regional organisations play a
significant role in ensuring the UNSC sanctions are also implemented. But regional
organisations have also prompted the UNSC to draft and implement sanctions. Charron
and Portela point out that ‘UN sanctions frequently endorse regional sanctions or other
regional responses, such as peacekeeping missions, often at the instigation of these
organisations’.40 According to the TSC database, regional organisations are involved in
41 of the 43 African UN sanctions episodes and 29 of the 43 African UN sanctions
episodes in Africa were preceded by regional sanctions.41

The AU has certainly embraced its role as ‘conflict manager’ on the continent, and in
more than half of countries that have experienced UN sanctions AU sanctions have
preceded UN sanctions.42 This is vastly different from UN sanctions imposed on
countries in other regions, where UN sanctions are often implemented first.

One interpretation of this is that ‘the endorsement of regional sanctions by the UNSC
acknowledges the efforts undertaken by the AU’43 to deal with continental crises. ‘The

40 Andrea Charron and Clara Portela, ‘The Relationship Between UN Targeted Sanctions
and Regional Sanctions Regimes’, in Thomas J. Biersteker, Sue E. Eckert and Marcos Tourinho
(eds), Targeted Sanctions: The Impacts and Effectiveness of UN Action (CUP 2016).

41 Graduate Institute of International and Development Studies, ‘Targeted Sanctions Consor-
tium Database’ <http://graduateinstitute.ch/home/research/centresandprogrammes/international-
governance/research-projects/UN_Targeted_Sanctions/targeted-sanctions-consortium-da.html>
accessed 12 April 2016.

42 Charron and Portela (n 1).
43 ibid.
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only African UN sanctions which lack a regional precedent are those applied to Angola,
Rwanda, Liberia and Somalia’44 – keeping in mind that Economic Community of West
African States Monitoring Group (ECOMOG) and African Union Mission in Somalia
(AMISOM) were already deployed before the UNSC got involved.

By imposing sanctions, regional organisations may be drawing the UNSC’s attention
to a crisis, which could lead to the UN implementing its own measures. However, UN
intervention could also be interpreted as meddling or interfering in regional processes if
proper consultation does not occur (as in the case of Libya).

Another area of possible friction is the UN’s broadening of motivations for imposing
sanctions on States to include unconstitutional changes of government – traditionally
the terrain of regional organisations. Examples of UN sanctions having shifted scope to
support AU and regional efforts to deal with unconstitutional changes of government
include Côte d’Ivoire, Guinea-Bissau and CAR.45

Although cooperation seems to be working in these particular cases, the relationship
between the AU and UN relies heavily on transparent communication and agreement on
sanctions goals in the short and long term. This is an extremely delicate process, and
given that the AU PSC and UNSC do not communicate often enough, the likelihood
that there will be a breakdown somewhere is quite high.

The lack of UNSC reform has certainly impacted how sanctions’ development and
implementation are perceived on the continent. Even if countries are not opposed to
sanctions, the fact that they are the product of a fundamentally flawed system taints
their effectiveness.46 The fact that the UNSC is also seen as being out of touch with
global challenges and non-reflective of global power positions assists in the arguments
against sanctions. Nowhere have these dynamics played out as much as they have in the
case of UN sanctions in Libya in 2011.

Libya, the site of the first targeted UN sanctions during the 1990s, has also become
the location of possible sanctions regression or ‘a perceived blurring of lines between
comprehensive and targeted sanctions’.47 The Libyan case has tested the international
community and the relationship between African States, the AU and the UNSC far
more than previous sanctions regimes. This is also due to the actual scope of the
sanctions, which included new measures such as sanctions against critical institutions
that were supporting the State – the Central Bank of Libya, the Libyan Investment
Authority, the Libyan Foreign Bank and the Libyan African Investment Portfolio.48

Some argue that the recent Libya sanctions case has changed the game, in more ways
than expected. Perhaps as a response to criticism of previous sanctions regimes, the
UNSC acted quickly to relax the most severe measures only a few months after they
were imposed.49 Sanctions were seen as successful, yielding results quickly because
they were sharply focused and combined with broader-based short-term measures, but

44 ibid.
45 ibid.
46 See the Elect the Council proposal for the UNSC <http://www.electthecouncil.org>.
47 Carisch and Rickard-Martin (n 3).
48 ibid.
49 ibid.
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the decision to implement them in the first place and the way they were implemented
may have been at the expense of relationships between African and non-African States.

However, in an interview in 2016, President Obama described the intervention in
Libya as ‘the worst mistake’ of his presidency – an intervention that had included UN
sanctions.50 It was also a case where the UN and the AU did not work together to find
a solution to the crisis for a variety of reasons. These ranged from the suspicion that the
AU would protect Libyan President Muammar Gadaffi to the belief that UN sanctions
were merely a front for a military intervention and regime change in the country.51 The
organisations each implemented their own conflict resolution strategies and the lack of
coordination between the two, due mostly to fundamental differences in how the
situation was interpreted, affected the outcome of the intervention in Libya.52

Also worrying was a lack of early consultation on the Libyan situation between the
UN and AU, which contributed to a breakdown in joint efforts. The first meeting
between the UN and the AU committee only took place four months after the crisis in
Libya broke out – at the request of the AU. In a statement at that meeting, the
permanent representative of the Republic of Uganda to the UN (as AU committee
member) argued that the crisis in Libya required ‘a political solution and not a military
one; and the AU Road Map is the most viable option’.53

The AU high-level ad hoc committee (AU committee) on Libya was sidelined by the
dominant ‘no-fly zone’ imposed by the UN and North Atlantic Treaty Organisation
(NATO) as the chosen international response. Despite communicating its frustrations,
the AU and other African efforts were largely ignored. The reference to the AU
committee in UNSC Resolution 1973 was not enough for real cooperation between the
organisations to take place.54 However, three African non-permanent members of the
UNSC – Gabon, Nigeria and South Africa – voted in favour of Resolution 1973, which
imposed the no-fly zone, and all AU countries supported UNSC Resolution 1970
calling for sanctions against Libya.55

The different roles and goals of the two organisations were clear in this case. The
UN was responding to the need to protect Libya’s citizens through imposing sanctions
and establishing a no-fly zone – although some critics argue that sanctions were used as

50 The Guardian staff and agencies, ‘Barack Obama says Libya was “worst mistake” of
his presidency’ <http://www.theguardian.com/us-news/2016/apr/12/barack-obama-says-libya-
was-worst-mistake-of-his-presidency> accessed 12 April 2016.

51 Mikael Eriksson and Kristina Zetterlund, ‘Dealing with Change: EU and AU Responses to
the Uprisings in Tunisia, Egypt and Libya’. Försvarsdepartementet, FOI-R—3589—SE, January
2013.

52 Léonie Maes, ‘Effective Global-Regional Partnerships for Peace and the Reality in Libya’
(United Nations University 2013) <http://unu.edu/publications/articles/global-regional-
partnerships-for-peace-libya.html> accessed 12 April 2016.

53 Ruhakana Rugunda, ‘It’s Time to End the Bombing and Find a Political Solution in
Libya’ (Counterpunch, 22 June 2011) <http://www.counterpunch.org/2011/06/22/it-s-time-to-
end-the-bombing-and-find-a-political-solution-in-libya/> accessed 12 April 2016.

54 Maes (n 52).
55 Erin Hellquist, ‘Regional Organizations and Sanctions Against Member: Explaining the

Different Trajectories of the African Union, the League of Arab States, and the Association of
Southeast Asian Nations’. The Kolleg-Forschergruppe, January 2014.
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a cover for military action.56 The AU was trying to find a longer-term solution to the
conflict by engaging with key Libyan stakeholders. The approaches were compatible,
but a lack of coordination and genuine partnership meant that a lasting solution to the
crisis was not, and has still not been, found.57

The following section provides a select discussion of African States as implementers
of UN sanctions and the challenges African countries face in sometimes being under
sanctions while also being expected to implement sanctions on other countries.

5. AFRICA AS IMPLEMENTER OF UN SANCTIONS

UNSC expectations of African States’ capacity to implement sanctions is extremely
high and often unrealistic given the resource constraints of African States. In cases
where neighbouring African countries are in conflict and/or the target of UN sanctions,
normal monitoring activities such as policing and customs, especially at borders, are
often not present. Illicit arms trading and smuggling still pose a huge challenge to
African States, and arms embargoes – included in most sanctions in Africa – have not
managed to curb this threat, putting the effectiveness of UN sanctions in Africa into
question.58 ‘Neighbouring African States are often in conflict and/or the target of
sanctions and lack of police or customs officials monitor the import or export of goods,
let alone contraband weapons that slip easily into the country via the largely
unmonitored African borders.’59

The UNSC seems to have used Africa as the region where sanctions are ‘tested’ and
adjusted. The continent’s experience has provided the UNSC with the most lessons
learned and refinement of sanctions of any region. Despite this, and perhaps because of
its seemingly ‘guinea pig’ status, the perception persists that UN sanctions are not
always the most appropriate response in Africa.

Another challenge is how African stakeholders perceive UN sanctions. During a
closed roundtable meeting held at the Institute for Security Studies (ISS) in 2015, one
government representative referred to sanctions as being a ‘no no’ on the continent.
‘UN sanctions are not the preferred solution for Africa’s problems,’ another official
stated.60 These views point to a key challenge for assessing the use and effectiveness of
sanctions, clouded by misperceptions of the real aims of sanctions and unrealistic
expectations of what sanctions will ultimately achieve.

Many African stakeholders adopt a ‘glass-half-empty’ approach to sanctions by
focusing on the negative consequences rather than focusing on the potential benefits
that could come from the entire sanctions process, including their deterrent effects. This

56 Carisch and Rickard-Martin (n 3).
57 Léonie Maes, ‘Towards an Effective United Nations-African Union Partnership for Peace.

A Critical Outlook Based on the Implementation of the R2P in Libya’ (2012) 1(2 & 3) Journal
of African Union Studies 61–76.

58 Charron (n 9).
59 ibid.
60 Statements made anonymously at a closed roundtable hosted by the Institute for Security

Studies in 2015.
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also includes the benefit of access to members and information from sanctions
committees and panels of experts. Admittedly, given the continent’s long experience
with sanctions and its ‘guinea pig’ status, it is understandable that African States have
grown weary of being a sanctions training ground.

In 2005, the Africa Group at the UN ‘expressed strong reservations over the
‘increasing trend in the application of UN sanctions – especially on African coun-
tries’.61 Eleven years later, this statement still reflects many African States’ frustrations
not just with UN sanctions on the continent, but with the practice of sanctions in
general. It also reveals the perception that the UN is imposing sanctions faster and
more frequently instead of exhausting all other measures under Chapter six of the UN
Charter.62 An intriguing development, however, is an increase in the number of regional
sanctions by the AU and ECOWAS in the last few years.63 This shows that there are
fundamental differences between sanctions practice in Africa and African perceptions
of sanctions. It could also mean that African States view regionally driven sanctions in
a different light, or perhaps as an ‘African solution to African problems’.

Sometimes, views from countries that have experienced UN sanctions paint a more
positive picture. In a statement to the High Level Review of UN Sanctions, the Deputy
Permanent Representative of Sierra Leone to the UN, Mr Amadu Koroma, expressed
support for the role that UN sanctions played ‘in containing the security situation [in
Sierra Leone] … thereby ensuring the restoration and sustenance of [the country’s] …
democratic growth’.64 Koroma also argued that the implementation of UN sanctions in
Sierra Leone was successful overall because stakeholders in the process cooperated on
international, regional and national levels. ‘Local support was overwhelming as
grassroots information sharing was crucial. The local media was very supportive in
creating public awareness about the need to support the enforcement mechanisms.’65 Of
course, this does not mean the process did not face challenges.

The involvement and views portrayed by the media are also critical in determining
how sanctions are perceived. For example, in 2014 the UN imposed sanctions on the
Central African Republic’s former president Francois Bozize and two rebel leaders ‘for
undermining peace and fuelling violence’ in that country.66 People interviewed in the
capital Bangui had varying opinions of the sanctions, mostly related to their feelings
about the individuals targeted, but many believed sanctions had not gone far enough.

61 Thalif Deen, ‘Africa at large: Continent wary of punitive sanctions on member states’, 21
March 2005 <http://jah-rastafari.com/forum/message-view.asp?message_group=738> accessed 4
September 2016.

62 ibid.
63 Kristen Boon, ‘Sanctions On the Upswing by Regional Bodies in Africa’ (Opinio Juris, 16

January 2013) <http://opiniojuris.org/2013/01/16/sanctions-on-the-upswing-by-regional-bodies-
in-africa/>.

64 Amadi Koroma, ‘Statement by H.E. Mr. Amadu Koroma, Deputy Representative of Sierra
Leone’, Briefing on a High Level Review of UN Sanctions, 28 May 2014 <http://www.hlr-
unsanctions.org/statements/sierra_leone>.

65 ibid.
66 Agence-Presse, ‘U.N. sanctions Central African Republic ex-President’ (The Hindu, 11

May 2014) <http://www.thehindu.com/news/international/world/un-sanctions-central-african-
republic-expresident/article5997797.ece> accessed 13 May 2015.
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African States’ ability and willingness to put UN sanctions requirements into practice
and enforce these on a national level remain a key challenge. At a workshop on
implementing Democratic People’s Republic of Korea (DPRK) sanctions, participants
noted that ‘uneven implementation of sanctions by African countries is generally not
due to a lack of political will, but to insufficient resources to deal with the obligations
associated with UN [Security Council Resolutions]’.67

A lack of capacity, however, should not prevent African States from implementing
UN sanctions given that sanctions committees and panels of experts exist to assist
States with meeting their sanctions obligations.68 A lack of communication and proper
understanding are often barriers to effective sanctions implementation, rather than a
lack of will on the part of the government and the private sector.

Some participants also suggested that some African States perceive certain sanctions
regimes to be ‘irrelevant to their circumstances and national interests’69 – meaning that
these sanctions seem so far removed from their day-to-day existences. This may also
explain why Africa is under-reporting or not prioritising the implementation of
sanctions, especially sanctions on countries outside of the continent.

The lack of incentives for reporting on sanctions implementation may be a reason
why African States do not submit reports.70 This may seem like an arbitrary point, but
given that sanctions implementation requires States to set aside resources such as time
and personnel, it makes sense that some States may feel they should be ‘rewarded’ for
reporting. The idea that States will comply with sanctions ‘for the greater good’ is
naïve. States who believe it is in their best interests will implement and report on
sanctions, but many do not see any benefits in doing so.

At a workshop in Lomé hosted by the ISS, a UN panel of experts explained that
reporting on sanctions implementation does not need to be a laborious process. A small
coordinating committee established by a State can work with its permanent mission to
the UN to submit the report. Panel members are also available to UN Member States to
offer guidance and support in drafting reports to sanctions committees.71

Low levels and poor quality of reporting by African States are often found in cases
where sanctions are perceived as not being high on a country’s priority list. For
example, as of 1 September 2016, only eight African UN Member States have
submitted reports on their implementation of UN sanctions against the DPRK. Limited
capacity and reporting fatigue were cited as other reasons for non-reporting. This
apparent malaise could be countered by increased assistance to African States by
sanctions committees and/or panels of experts.

Although African countries’ sanctions committee reporting record is generally low,
they do show their support through voting for resolutions at the UNSC. African States
sitting on the Council have continually supported sanctions as a way to increase

67 International Institute for Security Studies and Institute for Security Studies, ‘UN
sanctions on the Democratic People’s Republic of Korea: prospects and problems’, Workshop
Report (Johannesburg, 19 March 2013).

68 Institute for Security Studies, ‘Implementation of UN sanctions measures: prospects and
lessons learned’, Workshop Report (Lomé, Togo, May 2013).

69 International Institute for Security Studies and Institute for Security Studies (n 67).
70 Institute for Security Studies (n 68).
71 ibid.
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pressure on the DPRK. ‘Resolution 1718 (2006) was adopted with the support of the
Republic of the Congo, Ghana and Tanzania; resolution 1874 (2009) with the support
of Burkina Faso, Libya and Uganda; and resolutions 2087 and 2094 (2013) with the
support of Morocco, Rwanda and Togo.’72 In March this year, the three African Council
members – Angola, Egypt and Senegal – voted in favour of Resolution 2270 (2016),
which imposes new and tougher sanctions on the DPRK.

Even in countries where sanctions awareness should be high, such as in the Eastern
DRC, government officials note that illicit brokers and militias trade openly, seemingly
oblivious to sanctions. Sanctioned individuals are often able to continue with their
business, especially in cases where travel bans and asset freezes have no real impact
because these individuals do not travel or own any assets.73

But even in countries where actors are aware of sanctions, they are not enough of a
deterrent for cross-border illicit trade – especially in arms and ammunition. However,
countries such as Sierra Leone, Liberia and Guinea have found innovative ways to
combat illicit trade through joint border patrols and continuous information sharing.74 It
is through bilateral and regional cooperation that sanctions can be better implemented,
but mechanisms for this type of collaboration have yet to be created – especially at AU
level.

In a March 2016 report, the chairperson of the AU’s Commission on Arms Control,
Disarmament and Non-Proliferation remarked that reports by UN sanctions committees
highlight the ‘limited institutional capacity of States in monitoring and enforcing
embargoes, particularly with regards to border controls, as well as the problem of
effective information sharing among States and sanctions committees’.75

6. CONCLUSIONS AND RECOMMENDATIONS

An important comparison, and a possible opportunity for lessons learned, is Africa’s
experience with implementing UNSC Resolution 1540. Although Resolution 1540 is
not a sanctions regime, it places similar burdens on States as some UN sanctions
resolutions. African States are more engaged with UNSC Resolution 1540 since its
committee and panel of experts are working with NGO communities and donor States
to assist with reporting. The AU has also taken the issue on board, having hosted
regional meetings on the importance of implementing the resolution. However, it
should be noted that not all panels are mandated to provide this level of support. This

72 Nicolas Kasprzyk, ‘Africa’s role in strengthening sanctions against North Korea’ (ISS
Today, 16 September 2016) <https://www.issafrica.org/iss-today/africas-role-in-strengthening-
sanctions-against-north-korea> accessed 16 September 2016.

73 Nelson Alusala, ‘How can arms embargoes be made more effective?’(ISS Today,
4 October 2016) <https://www.issafrica.org/iss-today/how-can-arms-embargoes-be-made-more-
effective> accessed 4 October 2016.

74 ibid.
75 African Union Report of the Chairperson of the Commission on Arms Control, Disarma-

ment and Non-Proliferation (29 March 2016) <http://www.peaceau.org/uploads/cp-rpt.arms-
control.psc-584-290316.english.pdf> accessed 5 October 2016.
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does not mean that through reform of the UN sanctions process this could not happen
in future.76

UNSC Resolution 1373 is also a good example of recognising the advantages of a
comprehensive approach to tackling a challenge (in this case terrorism) in partnership
with international, regional and sub-regional organisations, civil society, academia and
others in conducting research and identifying good practices.

A lack of awareness of sanctions requirements is a common issue for African States,
but also in other regions of the world. Despite their familiarity with sanctions on a
macro level, African States often struggle to involve domestic actors in the actual
implementation of sanctions on the ground. ‘There are many key institutions in Africa,
including customs and police forces, which may not be aware of the sanctions
regime.’77

Working through sub-regional bodies that focus on political and economic issues,
closely related to sanctions and customs regimes, may encourage Member States to
implement sanctions better. This approach should also be extended to the AU, which
has the power to convene Member States and set continental priorities and agendas.
Placing the implementation of sanctions on the agenda of the annual consultative
meeting between the AU PSC and the UNSC is also a means to improve sanctions
development and implementation.78

Given the political and technical aspects of sanctions, better coordination between
government bodies is essential. African regional representatives present at a workshop
on sanctions argued that the responsibility for driving and coordinating the process of
sanctions implementation should rest with relevant Ministries of Foreign Affairs
(MFAs). These ministries should communicate with other relevant departments regard-
ing practical ways sanctions need to be implemented. Although this sounds straight-
forward, it relies on MFAs to drive the process and for information to trickle down to
other departments. Information sharing on all levels remains vital for successful
sanctions implementation.79

Finally, although several UN sanctions reform processes have stressed the import-
ance of inter-organisational cooperation, it should be kept in mind that individual actors
have particular mandates, which are not always mutually reinforcing with UN
sanctions. For example, the interaction between UN sanctions and national and
international justice mechanisms, particularly the International Criminal Court (ICC) is
extremely relevant, especially in cases where individuals are listed by the ICC and not
by UN sanctions and vice versa. This is currently the case of Sudan’s President Omar
al-Bashir, who has been indicted by the ICC but is not subject to a travel ban under the
current UN sanctions on Sudan.80 This disparity has confused some States or has been

76 International Institute for Strategic Studies ‘UN Sanctions on North Korea: prospects and
problems’ Workshop Report (Addis Ababa, July 2014).

77 ibid.
78 ibid.
79 ibid.
80 Security Council Report, ‘UN Sanctions’ (Special Research Report, 2013, No. 3, 25

November 2013) <http://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-
8CD3-CF6E4FF96FF9%7D/special_research_report_sanctions_2013.pdf> accessed: 6 February
2015.
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used by others as a reason not to implement sanctions or take appropriate action as per
the Rome Statute.

Based on the discussion above, this section provides a few recommendations to the
UN and its Member States, sanctions committees and panels of experts, international
and regional organisations and experts from non-governmental organisations.

+ The current global political dynamics and the shifting threats to international
peace and security mean UN sanctions will need to adapt. Although targeted/
individualised sanctions are a step in the right direction, the process of how, when
and why UN sanctions are imposed needs to change. This is particularly the case
for the African continent, which still experiences the greatest number of UN
sanctions of any region in the world. This is also tied to the process of UN reform
in general.

+ UN sanctions panels, as well as the UNSC, should adopt a more nuanced and
culturally sensitive understanding of regional and State-specific circumstances
given that these often impact whether and how sanctions are implemented.

+ A nuanced understanding of the complicated and unique domestic situations
faced by African countries is essential for UN sanctions committees, panels of
experts and the UNSC itself. An appreciation of the cost of implementing
sanctions, and the limited capacity to do so, is essential.

+ Strengthening the communication between the UNSC and the AU PSC is
paramount. This can be achieved in a number of ways – through early contact
between the AU PSC and the UNSC when UN sanctions are first suggested, or
through UN sanctions committees via outreach activities, including workshops
with the AU and/or civil society organisations.

+ The UN PSC and AU PSC should work much more closely together during the
sanctions discussion and decision-making phases. This can be accomplished
through increased contact between these two bodies, briefings, meetings, country
visits, and working through the African Group in New York.

+ Given that Africa is such a large regional bloc within UN Member States, African
voices must matter and must help determine the future of UN sanctions. Increased
African representation in sanctions committees and panels of experts should be
prioritised.

+ ‘Champion’ African countries (or drivers) should be identified and partnered with
to improve the perceptions of UN sanctions in Africa and to contextualise
sanctions on the continent.

+ The recent success of increasing compliance with UNSC Resolution 1540 in
Africa should be used a model for UN sanctions regimes. Key here is regional
stakeholder engagement, including bringing the AU on board as the driver of the
process on the continent and offering committee and expert support where
available as well as peer-to-peer support.

+ UNSC Resolution 1373 has already set a precedent in recognising the advantages
of a comprehensive approach to tackling a challenge (in this case terrorism) in
partnership with international, regional and sub-regional organisations, civil
society, academia and other entities in conducting research and identifying good
practices. These entities have access to information and people on the ground that
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can assist sanctions committees and UN Member States. This should be extended
to other sanctions to create a culture of cooperation.
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21. UN sanctions and peace construction in
West Africa
Jeremy I. Levitt

1. INTRODUCTION

The United Nations (UN) has a very troubling record of preventing, managing, and
resolving internal armed conflict in Africa. Like humanity, UN sanctions were birthed
in Africa. The UN’s first compulsory use of sanctions was against Rhodesia (now
Zimbabwe) in 1966. Since, then debates around their purpose, legitimacy, effectiveness
and humanitarian impact have continued unabated. Arguably, very few, if any, regions
have tested the UN’s capacity and will to prevent, manage, resolve and maintain
international peace and security more than Africa, particularly West Africa. Since the
end of the Cold War 13 of West Africa’s 16 States have been seized by coups, deadly
conflict or State collapse. The 1990s represented the first wave of decades-long
conflicts in Liberia, Sierra Leone, Côte d’Ivoire and Guinea-Bissau, necessitating
robust regional and international military intervention by the Economic Community of
West African States (ECOWAS) ceasefire monitoring group (ECOMOG) and the UN,
ultimately resulting in brittle and unlawful peace agreements.1 The start of the 21st
century ushered in a new wave of uprisings and armed conflict in the West African
Sahel in Mali, Niger and Mauritania that remain largely unresolved and are testing the
capacity, will, methodology, best practices, doctrine and law derived from the first
wave. For better or for worse, UN sanctions, that is, targeted sanctions under the Article
41 powers of the UN Security Council such as travel bans, freezing of assets, arms
embargoes, economic sanctions, natural resource-related sanctions and others, have and
will continue to shape the dynamics of conflict and influence peace construction
processes across the region and the globe.

Among other things, what makes the West African region unique is the pivotal role
ECOWAS (not the UN) has played as a first responder to the various episodes of armed
conflict that have beset it. Although initially undeliberate, today the deliberate tag
teaming between ECOWAS and the UN on sanctions enforcement, peacekeeping and
peace enforcement initiatives has been groundbreaking. For example, ECOWAS was
the first regional organization to be empowered by the UN Security Council to enforce
general and targeted sanctions and the first in which it co-deployed peace enforcers (ie
ECOMOG).2 The normative and structural impacts of ECOWAS and UN actions on,

1 See generally, Jeremy I. Levitt, Illegal Peace? An Inquiry into the Legality of Power-
Sharing with African Warlords and Rebels (CUP 2012).

2 Jeremy I. Levitt, ‘The Law on Intervention: Africa’s Path-breaking Model’ (2005) 7
Global Dialogue 48. See also The United Nations and The Situation in Liberia, 52nd session
(1997), UN Doc [ST/] DPI/1668, 35.
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for example, the development of the international law of the use of force, truth and
reconciliation commission doctrine, international criminal law and tribunals, peace
construction and peace-building approaches has been monumental. As a practical
matter, understanding the pros and cons of peace construction – that is, how peace is
conceptualized, negotiated, normatively institutionalized and operationalized – is vital
to forging sustainable peace processes. Notwithstanding, peace construction practices
and processes are among the most neglected by scholars and peace practitioners,
especially the dangerously influential role UN sanctions play in the design, implemen-
tation and enforcement of peace agreements. Peace agreements are the most important
outcome of peace construction and will be the focus of this chapter.

UN sanctions significantly impact peace construction processes by influencing the
theoretical, drafting, interpretive and operative stages of peace negotiations and
agreements. Peace construction largely frames the character of order and relations
between rival factions as well as the politico-military and transitional environment up
to the adoption of peace agreements, whereas, for example, peace-building typically
focuses on post-agreement reconstruction processes. What impact do UN and regional
sanctions have on peace construction? What types of new sanctions regimes are needed
to mitigate conflict and fortify peace processes? In this regard, the author is principally
concerned with targeted sanctions – that is, sanctions intended to target specific types
of behaviour – that underwrite what some refer to as the ‘civil strife regime’ that seeks
to manage and resolve deadly armed conflict and address human rights and human-
itarian law violations and economic and natural resource crimes. It is at the conceptual
and normative institutionalization phases of peace construction – during conflict
management rather than conflict prevention or resolution processes – where UN
sanctions can heavily influence – for better or worse – the character, legitimacy and
legality of peace agreements and the future disposition of order in States.

The intersection between UN sanctions and peace construction processes can only be
described as a ‘necessary interdependence’. It is during conflict management where UN
sanctions (eg travel bans and natural resource embargoes) may impact the very
construction of peace itself, from the rights, responsibilities and duties of war
contestants to the selection of peace negotiators, brokers, technicians and transitional
government officials. Sanctions influence the ability and posture of first responders,
whether States or regional organizations, to provide humanitarian assistance and
influence the character of punitive legal mandates and character of international legal
norms. Finally, since peace construction processes outline and codify into law
decision-making mandates that allocate political power and authority to contesting
groups, UN sanctions may advance or impede peace processes by abrogating funda-
mental human rights. The UN-backed power-sharing peace agreements in Liberia,
Sierra Leone and Guinea-Bissau

accord[ed] power-sharing deals with the weight of superlaw, trumping domestic law (eg
national constitutions), regional law (eg African Union (AU) and Economic Community of
West African States (ECOWAS) constitutive law), and international law (eg international
human rights conventions), even though such deals lacked legal authority, did not qualify as

UN sanctions and peace construction in West Africa 491



law, and had no existence or basis in it. These types of legally arbitrary deals represent the
purest form of political marmalade – jelly like political edicts masquerading as law.3

UN sanctions either tacitly authorized or endorsed peace deals in all three States. For
example, they effectively deprived women of the right to participate in peace
negotiations and the transitional body politic as well as denied war victims effective
reparative and restorative justice remedies. Thus, sanctions rendered useless UN
Security Council law on the rights of women to actively participate in peace processes
as well as the entire branch of international women’s rights law.4 The blunt denial of
war victims’ justice also lends credence to the argument that UN sanctions are intended
to serve big power interests and not the human rights of people victimized by deadly
conflict. UN Security Council-backed power-sharing mandates determine which indi-
viduals and groups can take part in post conflict political orders, for how long, and in
what capacity. On this issue Mary Ellen O’Connell rightly argues:

[W]hile the Security Council may have broad authority to impose sanctions, it must observe
[eg human rights and democracy norms] standards in how sanctions are imposed, even if that
means that the sanctions are less effective. What exactly the standards are is a part of the
current legal debate. Some lawyers have argued strenuously that the Security Council must
meet a standard found in the law of human rights. Others have suggested that different
standards are appropriate when the very purpose of the sanctions is to enforce human rights
and the maintenance of peace and security. International humanitarian law standards and
countermeasures standards have both been proposed as more appropriate alternatives.5

Whether it be endorsing shady amnesty deals or illegal peace agreements, UN
sanctions can significantly impact peace construction and post-conflict peace-building
measures. UN sanctions adversely affected peace construction in Liberia, Sierra Leone
and Guinea-Bissau by framing and bolstering measures aimed at supporting unlawful
peace deals. UN sanctions underwrite the very politico-military mandates intended to
forge illegal peace and amnesty. Perhaps the appropriate standard of imposition should
be that UN sanctions should not abrogate fundamental human rights even under the
colour of their protection.

With this in mind, this preliminary survey seeks to examine the extent, if any, to
which regional and UN actions endorsed or taken, respectively, under Article 41 of the
UN Charter have influenced peace construction, namely the development of peace
agreements in West Africa, with a particular emphasis on Liberia, Sierra Leone and
Guinea-Bissau. It will broadly examine the extent to which the ‘civil strife’ regimes
imposed on these countries have signalled, constrained or coerced individual, corporate

3 Levitt, Illegal Peace? (n 1) 26.
4 UNSC Res 1325 (31 October 2000) preamble; Convention on the Elimination of All

Forms of Discrimination against Women, UNGA Res 34/180 (18 December 1979), 34 UN
GAOR Supp (No 46) at 193, UN Doc A/34/46 (entered into force 3 September 1981) art 2(a)
(CEDAW). This topic is more thoroughly discussed in Jeremy I. Levitt, ‘Law, Peace Construc-
tion and Women’s Rights in Africa: Who Will Safeguard Abeena and Afia?’ in Jeremy I. Levitt
(ed), Black Women and International Law: Deliberate Interactions, Movements and Actions,
Essays in Honor of Gabrielle Kirk McDonald (CUP 2015) 88–119.

5 Mary Ellen O’Connell, ‘Debating the Law of Sanctions’ (2002) 13(1) EJIL 64.
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and State behaviour to prevent, manage or resolve conflict and restore the rule of law.
Furthermore, this chapter will inquire whether, when and in what context new types of
sanctions regimes may be emerging or needed, such as those preoccupied with
combatting economic crime and corruption, those barring amnesty and those preventing
human rights violators from participating in peace processes.

This study incorporates aspects of the volume’s two core themes: individualization
and formalization. It will concentrate on the individualization of sanctions, in other
words sanctions designed to target individuals, whether State leaders (eg former
Liberian President Charles Taylor) or non-State actors (eg Sierra Leone’s brutal
Revolutionary United Front (RUF)). It will assess whether individualization trends
positively or negatively affected peace construction in West Africa. In the context of
peace construction, regional and UN sanctions have arguably evolved from ad hoc
individualized actions to formalized legal prescriptions with substantive legal standards
and force that normatively exist in, or can be justified by, international human rights
law, humanitarian law and international criminal law. While UN sanctions may
structurally appear to be political edicts with increasingly wide-ranging discretion, in
reality they often germinate into legal criteria, standards, rules, norms and even law,
which regulate and govern State and international organizational behaviour, including
that of the UN itself.

From this background, this study contemplates the role of regional and UN sanctions
in the legitimation and legalization of substantive and institutional formalization
processes, such as peace enforcement operations that safeguard rules, standards and
procedures that nurture environments that birth and shape peace agreements aimed at
safeguarding human rights, preserving the rule of law, ensuring justice and establishing
democracy. Institutional formalization highlights the relationship and power dynamics
between sanctions regimes (eg UN, African Union and ECOWAS regimes) and how
they directly affect peace construction efforts by, for example, signalling, constraining
or coercing behaviour, or more specifically by determining what listing criteria (eg
human rights and humanitarian law standards) may positively influence the circum-
stances that underwrite peace negotiations and comprehensive peace agreements.

2. LIBERIA, SIERRA LEONE AND GUINEA-BISSAU

It could be argued that UN targeted sanctions were birthed, or at a minimum,
distinguished in West Africa. Over 60 per cent, or 16 of the 26 cases, of UN targeted
sanctions regimes involved African States.6 The cases of Liberia, Sierra Leone and
Guinea-Bissau are among the oldest and most comprehensive examples of targeted
sanctions. It may certainly be true that the ‘art’ of targeted sanctions was honed in West
Africa. All three countries have undergone arms embargoes, travel bans and financial
and commodity restrictions with the express purpose of supporting peace construction,

6 The African states are as follows: Angola, Central African Republic, Côte d’Ivoire,
Democratic Republic of the Congo, Ethiopia-Eritrea, Guinea-Bissau, Liberia, Libya I, Libya II,
Rwanda, Sierra Leone, Somalia, South Sudan, Sudan I, and Sudan II.
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reversing unconstitutional changes of government and protecting the international rule
of law, humanitarian and human rights law norms.

The troubled political histories of all three nation-States are remarkably similar.7

Each has suffered from either high-intensity (Liberia and Sierra Leone) or low-intensity
armed conflict (Guinea-Bissau), acute political instability, underdevelopment and
violent coups. They have also been the subject of external military intervention by
ECOWAS and the UN as well as a wide assortment of regional and international
sanctions. Governments from each have been forced to share power through unlawful
peace agreements with warlords, rebels or mutineers during the same period.8 Their
contemporary experiences are so similar that each illuminates the other. Liberia and
Sierra Leone border one another, and Guinea-Bissau is situated north-west of Sierra
Leone – the two countries are separated only by Guinea. All three States are small in
size – an estimated 38,000 square miles for Liberia, 28,000 for Sierra Leone and
14,000 for Guinea-Bissau. They share a similar forest belt environment, climatic
conditions, and natural fauna. Liberia has a human population of approximately 3.4
million, Sierra Leone 6 million, and Guinea-Bissau 1.5 million.

In all three nations, authoritarianism and conflict have stifled the development of a
viable democratic political culture. Liberia was immersed in deadly civil conflict
between 1989 and 1997 and again between 1999 and 2003.9 Sierra Leone was
embroiled in war between 1991 and 1996 and again between 1999 and 2002.10

Guinea-Bissau was fraught with political conflict between 1994 and 1998 and has been
marred by intermittent armed conflicts and coups since 1998.11 During these periods,
all three States were destabilized by armed rebellion. Liberia and Sierra Leone were
captured by warlordism, coups and coup attempts, and prolonged and brutally savage
insurgencies, and Guinea-Bissau was beset by military coups and international drug
cartels. All three States suffered from democratic elections without democratic transi-
tions, poor economic growth, extremely high unemployment, acute poverty, rampant
corruption and perpetual insecurity.

7 Section 2 draws heavily from an earlier work of the author. Levitt, Illegal Peace? (n 1)
52–53.

8 ibid chapters 6–8.
9 ibid chapter 7.

10 See Alfred B. Zack Williams, ‘Child Soldiers in the Civil War in Sierra Leone’ (2001) 28
Review of African Political Economy 73; Alfred B. Zack Williams, ‘Kamajors, “Sobel” and the
Militariat: Civil Society & the Return of the Military in Sierra Leonean Politics’ (1997) 24
Review of African Political Economy 373; Alfred B. Zack Williams, ‘The Political Economy of
Civil War in Sierra Leone’ (1999) 20 Third World Quarterly 143.

11 Adekeye Adebajo, Building Peace in West Africa: Liberia, Sierra Leone, and Guinea-
Bissau (Lynne Rienner Publishers 2002); Joshua B. Forrest, Guinea-Bissau: Power, Conflict, and
Renewal in a West African Nation (1st edn, Westview Press 1992); Joshua B. Forrest, Lineages
of State Fragility: Rural Civil Society in Guinea-Bissau (Ohio University Press 2003); Simon
Massey, ‘Multiparty Mediation in Guinea-Bissau’ in Oliver Furley and Roy May (eds), Ending
Africa’s Wars: Progressing to Peace (1st edn, Routledge 2006); Norrie MazQuees, ‘A Com-
munity of Illusion? Portugal, the CPLP and Peacemaking in Guinea-Bissau’ (2003) 10
International Peacekeeping 2.

494 Research handbook on UN sanctions and international law



3. THE ACCRA, LOMÉ AND ABUJA AGREEMENTS

Sierra Leone’s Lomé Agreement (25 May 1999) and Liberia’s Accra Agreement (18
August 2003) were born out of 13 and 18 years of unfettered deadly conflict and State
collapse, respectively.12 Guinea-Bissau’s Abuja Agreement (1 November 1998) derives
from nearly 18 years of political tension and intermittent low-intensity armed conflict.
The Accra and Lomé accords are composed of 37 articles that are similar in structure
and content. The Abuja Agreement is shorter and less comprehensive than the other
accords and only includes five articles, excluding a four-paragraph annex that eluci-
dates a power-sharing framework intended to establish a government of national unity.
This is largely because discord in Guinea-Bissau did not result in widespread deadly
conflict or atrocities. Consequently, there were fewer issues (eg ceasefires and
transitional justice) to distract contesting parties from their primary concern: sharing
power.

Although the Lomé Agreement served as a template for the Accra Agreement, the
latter is somewhat more comprehensive than the former and includes special provisions
for an international stabilization force, a process for troop disengagement, the restruc-
turing of the Liberian National Police, and the establishment of a governance reform
commission. Conversely, the Lomé Agreement had a greater orientation towards the
well-being of victims of armed conflict than the Accra and Abuja Agreements; it
provided for a special victims’ fund, free basic education, and affordable health care.
The Abuja Agreement included several unique provisions on the total withdrawal of all
foreign troops, the simultaneous deployment of ECOWAS-ECOMOG peacekeepers, the
freezing of military positions, a truce based on public recognition of democratic
institutions, a cessation of hostile propaganda and the ‘immediate’ establishment of a
government of national unity. The Accra, Lomé and Abuja accords can be divided into
five substantive categories: ceasefire, military, human rights, implementation and
power-sharing. UN sanctions influenced all three accords, particularly their security
and human rights provisions.

The accords were to varying degrees shaped and influenced by the conflict
mitigation, human rights and governance aspects of UN Security Council resolutions
and mandates. The stop and go interaction between Liberia’s various episodes of
conflict and UN sanctions regimes was extraordinary. UN Resolutions 788 (1992),
1343 (2001), 1408 (2002) and by extension 1478 (2003) influenced the character of
peace negotiations by imposing bans on arms, rough diamonds exports, travel for
governmental officials and their families and other individuals, and, finally, timber. In
Sierra Leone, the Lomé Agreement was shaped by UN Resolutions 1132 (1997) and
1171 (1998), which imposed substantive bans on travel for the military junta and their
families and bans on petroleum and arms imports, and authorized ECOWAS to enforce
their terms. In Guinea-Bissau, the UN Security Council failed to take any meaningful
action after the military coup against the democratically elected government of
President João Bernardo Vieira on 7 June 1998 nor in the run-up to the Abuja
Agreement. Six months later, the Security Council’s post-coup action by way of

12 Section 3 reproduces and draws heavily from an earlier work of the author. Levitt, Illegal
Peace? (n 1) chapter 5.
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Resolution 1216 was also inconsequential. The intended and unintended consequences
of these actions will be discussed in Section 4.

All of the accords purported to establish frameworks for the protection of human
rights and democracy and the eventual normalization of the rule of law. The
Agreements were designed with the ideal of creating a modicum of peace and security
to allow for transitional governance, reconstitution of the rule of law, and
re-establishment of the body politic, and as instruments of order to create peace,
control strategic resources and maximize revenues for development. To varying and
different degrees, the Accra, Lomé and Abuja Agreements suspended, altered or simply
ignored the constitution of order and the domestic and international rule of law, even
transgressing fundamental rights for the misguided aims of inclusiveness and security
by awkwardly providing implicit and explicit amnesties and granting key positions in
government to pirates de la loi. Consequently, the accords irreversibly deformed their
local socio-political orders, raising critical questions about their legality and political
viability. In this sense, UN targeted sanctions in these States may have helped structure,
formalize, legitimize and normalize flawed political frameworks that embedded rather
than resolved conflict because they endorsed deeply flawed and unlawful peace
processes, institutionalized impunity, and did not effectively target spoilers by seeking
to neutralize them in advance of peace negotiations.

4. CONFLICT, SANCTIONS AND PEACE CONSTRUCTION

As previously noted, deadly civil conflict reaped havoc in Liberia between 1989 and
1997, and again between 1999 and 2003.13 Brutal war enmeshed Sierra Leone between
1991 and 1996, and once more between 1999 and 2002. Political conflict engulfed
Guinea-Bissau between 1994 and 1998, and since then, the State has been plagued by
successive coups and civil strife. The conflicts that beset Liberia and Sierra Leone were
among the most violent, cruel and bloody internal conflicts of the 20th century.14

During the previously noted periods, armed conflict in Liberia and Sierra Leone
resulted in approximately 200,000 and 75,000 war-related fatalities, respectively.15

Although there have been significantly fewer fatalities in Guinea-Bissau, it has suffered
from more coups in the past 20 years than any other State in the world. International
drug cartels have taken advantage of Bissau’s political instability and consequent
corruption to operate and influence the country’s political and military leaders,
resulting in regional instability and its emergence as Africa’s first narco-State.

The ECOWAS and UN have responded to these conflicts with a wide range of
targeted sanctions and enforcement measures. Between 1990 and 2003 the UN Security

13 Section 4 draws prominently from an earlier work of the author. Levitt, Illegal Peace?
(n 1) 55–56.

14 ibid 206–44; Human Rights Watch, Sierra Leone, Sowing Terror: Atrocities Against
Civilians In Sierra Leone (1998).

15 Jeremy I. Levitt, ‘Humanitarian Intervention by Regional Actors in Internal Conflicts: The
Case of ECOWAS in Liberia and Sierra Leone’ (1998) 12 Temple International and Comparative
Law Journal 342; Human Rights Watch (n 14).
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Council levied various sanctions types against Liberia and Liberians including indi-
vidual (asset freeze, travel ban), diplomatic (limited travel), sectoral (arms embargo)
and commodity (diamond ban, timber ban) regimes. Similarly, between 1997 and 2010,
it imposed individual (travel ban), diplomatic (limited travel), sectoral (arms embargo)
and commodity (diamond ban, petroleum ban) sanctions against Sierra Leone and
Sierra Leoneans. Although Guinea-Bissau has been perpetually destabilized by succes-
sive coups for nearly two decades, the UN Security Council has only adopted
individual (travel ban) sanctions against Guinea-Bissau and Bissauans, in large part
because it has not descended into widespread deadly conflict. As the sections that
follow demonstrate, UN targeted sanctions have to various degrees influenced peace
construction efforts in these States; however, their bluntness or lack of precision in
design and implementation make it difficult to specifically determine causality between
them and subsequent peace agreements. The Accra, Lomé and Abuja peace processes
emerged during the initial wave of test cases for smarter targeted sanctions in the wake
of the Interlaken (1998–1999),16 Bonn-Berlin (1999) and Stockholm (2003) Pro-
cesses;17 hence, their concrete linkages to peace construction are difficult to measure,
let alone pinpoint. This reality is also complicated by the fact that UN Security Council
listing did not emerge as a prominent form of individual and entity/group sanction until
after 2003 or subsequent to the adoption of all three Agreements.

4.1 Liberia

Liberia has been fighting for its existence since its inception in 1822.18 Since 1990,
internal conflict, coups and failed peace agreements (14 to be exact) paralysed the
small nation. It represents one of the earliest examples of UN targeted sanctions built
on the peace enforcement and sanctions regime of ECOWAS. UN Security Council
Resolution 788 (19 November 1992), which remained in force for nearly a decade,
signified a watershed moment in conflict management and/or peace enforcement
operations. In it the UN imposed a ‘general and complete arms embargo on all
deliveries of weapons and military equipment to Liberia’ and exempted ECOWAS –
which, after the UN Security Council failed to dispatch peacekeeping forces to the
beleaguered State, invoked a right of humanitarian intervention and sent peace

16 The Interlaken Process helped redefine the criteria for the enhanced operationalization of
targeted sanctions. Targeted Financial Sanctions: A Manual for the Design and Implementation.
Contributions from the Interlaken Process, coordinated by Professor Thomas Biersteker (Thomas
J Watson Jr Institute of International Studies, Brown University 2001) (Interlaken Manual).

17 The Stockholm Process focused on the development of smarter targeted financial
sanctions, and the Bonn-Berlin Process sought to sharpen the use of travel sanctions and arms
embargoes as tools of coercive diplomacy. See generally, Michael Brzoska (ed), Design and
Implementation of Arms Embargoes and Travel and Aviation Related Sanctions: Results of the
‘Bonn{Berlin’ Process (Bonn International Center for Conversion 2001) (Bonn{Berlin Manual);
Peter Wallensteen, Carina Staibano and Mikael Eriksson (eds), Making Targeted Sanctions
Effective: Results from the Stockholm Process on the Implementation of Targeted Sanctions
(Department of Peace and Conflict Research, Uppsala University 2003).

18 Jeremy I. Levitt, The Evolution of Deadly Conflict in Liberia: From ‘Paternaltarianism’ to
State Collapse (Carolina Academic Press 2005) 1.
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enforcers – because it was the primary enforcer of peace.19 The UN Security Council’s
adoption of Resolution 788 was far too late to have any meaningful impact given that
by November 1992 Liberia was engulfed in high-intensity conflict. Had the resolution
been adopted and enforced in late 1990 it may have significantly impacted the flow of
light weapons into the country and prevented the ouster of Master-Sargent Samuel Doe,
which led to an escalation of conflict with horrid humanitarian and economic
ramifications. Its lackadaisical implementation arguably thwarted any prospect for the
adoption of a comprehensive and sustainable peace agreement because it signalled to
would-be warlords like Charles Taylor that the UN lacked the political will to halt
conflict or mount a meaningful peace enforcement operation in the country.

UN Security Council Resolution 788 remained in force until it was formally
terminated and substantively replaced by UN Security Council Resolution 1343
(7 March 2001). Resolution 1343 is very unique in that it specifically imposed targeted
sanctions against the Liberian government – whose support for the RUF and other
armed groups in Sierra Leone was determined to be a threat to peace and security – to
stop it from engaging in a range of activities that were accelerating conflict in Sierra
Leone. Resolution 1343 also demanded that the international community stop inflaming
the situation in Liberia. It sought to halt Liberia’s role as an accelerator of conflict in
Sierra Leone by expelling RUF rebels from Liberia,20 prohibiting RUF activities on its
territory,21 halting all financial and military support to the RUF,22 and ‘ceas[ing] all
direct or indirect import of Sierra Leone rough diamonds which are not controlled
through the Certificate of Origin regime of the Government of Sierra Leone’.23

Resolution 1343 also froze ‘funds or financial resources or assets that are made
available by its nationals or within its territory directly or indirectly for the benefit of
the RUF or entities owned or controlled directly or indirectly by the RUF’.24 It is
difficult to ascertain the exact impact of these actions on peace construction in Liberia;
however, targeting the RUF, which bolstered Liberian President Charles Taylor’s rag
tag army, forced them into the shadows, thereby limiting their role as a conflict
accelerator in Liberia. Additionally, Resolution 1343 took the extraordinary measure of
forcing the Liberian government to ‘ground all Liberia-registered aircraft operating
within its jurisdiction until it updates its register of aircraft’25 and ambitiously sought to
help underwrite peace in Sierra Leone through the Lomé Agreement, while setting the
stage for peace construction in Liberia. Against this background, it may strongly be
argued that the Security Council’s targeted actions in Liberia and Sierra Leone were the
first occasions it sought to end two deadly and intertwined internal armed conflicts
under one predominant sanctions regime.

With respect to Liberia, Resolution 1343 reimposed old sanctions and established
new ones, demanding that all States in the region prevent armed individuals and groups

19 See generally, Levitt, ‘Humanitarian Intervention by Regional Actors in Internal Conflicts’
(n 15).

20 UNSC Res 1343 (7 March 2001) para 2.
21 ibid para 2(a).
22 ibid para 2(b).
23 ibid para 2(c).
24 ibid para 2(d).
25 ibid para 2(e).
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from using their territory to prepare and commit attacks against neighbouring countries
or from engaging in any actions that might proliferate conflict in Guinea, Liberia and
Sierra Leone.26 As already noted, it imposed a total arms embargo, including technical
training and assistance related to provision, manufacture, maintenance or use of arms
and related materiel,27 a ban on the export of rough diamonds,28 and a travel and transit
ban on senior members of the government of Liberia, its armed forces, their spouses,
and anyone ‘providing financial and military support to armed rebel groups in countries
neighboring Liberia, in particular RUF in Sierra Leone’.29 As it did in Sierra Leone and
Guinea-Bissau, the UN Security Council also established a monitoring mechanism or
Sanctions Committee to administer and ensure implementation of the aforementioned
mandates.30 Resolution 1343 was fortified, modified and re-emphasized in a series of
other resolutions with questionable success.31 The most important subsequent resolu-
tion was Resolution 1478 (6 May 2003), which renewed Resolution 1343’s arms
embargo, travel ban and restrictions on diamonds exports while expanding the travel
ban on Liberians United for Reconciliation and Democracy (LURD) and banning the
export of timber from Liberia. Finally, Resolution 1478 called ‘all States in the region,
particularly the Government of Liberia, to participate actively in all regional peace
initiatives, particularly those of ECOWAS, the International Contact Group, the Mano
River Union and the Rabat Process, and expresse[d] its strong support for these
initiatives’.32 Such language recognized and solidified ECOWAS’ principal role as
peace maker in the country.

Resolution 1343’s targeted sanctions had an immediate effect, signalling to and
stigmatizing factional leaders by limiting their ability to travel and solicit external
support and to import arms from neighbouring countries. It also had the very direct and
important effect of stemming the flow of rough diamonds from official markets and
consequently the revenue generated from them to fuel conflict. This coupled with the
UN’s hard arms embargo certainly constrained rather than stopped the flow of light
weapons into Liberia and perhaps Sierra Leone. Most important was the coercive effect
of ECOWAS and UN targeted sanctions and enforcement actions on individuals, which
created an important wedge between Charles Taylor’s embattled government and
war-weary RUF in Sierra Leone, effectively causing Liberia’s support for the rebel
group to grind to a halt and forcing it into peace talks culminating in a major ceasefire
agreement in May 2001.

26 ibid para 4.
27 ibid paras 5(a)–(b).
28 ibid para 6.
29 ibid para 7.
30 ibid para 14.
31 UNSC Res 1478 (6 May 2003) renewed UNSC Res 1343’s arms imports embargo,

diamond exports and travel ban, and added a Resolution 1343 diamond exports ban exemption
for rough diamonds controlled by the government of Liberia through a Certificate of Origin
regime. UN Security Council Resolution 1497 (1 August 2003) reaffirmed the UN’s readiness to
establish a follow-up UN stabilization force to give substance to peace construction efforts and
added an arms imports embargo exemption for the Multinational Force.

32 UNSC Res 1478 para 4.
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But it was Resolution 1478 that had the most pillorying effect on Taylor’s regime and
any prospect for peace construction. In it the UN Security Council firmly directed the
government of Liberia and the LURD ‘to enter without delay into bilateral ceasefire
negotiations under the auspices of ECOWAS and the mediation of former President
Abubakar of Nigeria’.33 Resolution 1478 reinforced the pre-existing arms embargo, ban
on exports of rough diamonds,34 travel ban on armed elements and their suppliers
abroad and a diplomatic travel and transit ban on members of the Liberian government
and its military and rebel groups such as LURD and Movement for Democracy in
Liberia (MODEL).35 Finally, Resolution 1478 imposed a comprehensive ‘round log and
timber products’ ban on Liberia, which effectively cut off Taylor’s revenue stream and,
together with the arms embargo, completely inhibited his ability to fund or purchase
arms to ‘defend’ Liberia.36 Taylor’s inability to mount an offensive or defend territory
resulted in the government losing momentous battles and territory to LURD and
MODEL. Taken together, irreparable losses on the battlefield, mounting US and
international pressure to resign, a growing Nigerian-ECOWAS contingent, and a potent
targeted indictment by the UN-backed Special Court for Sierra Leone ultimately
amounted to a deathblow to Taylor and his besieged regime.

Such pressure seems to have been the central catalyst for the 17 June 2003 ceasefire
agreement and ensuing comprehensive peace agreement.37 UN sanctions in Liberia
targeted the rough diamond and timber industries and the central rationale for UN
control – starving Taylor’s war-making revenue base – found normative expression in
the Accra Agreement’s Contract and Monopolies Commission (CMC), which central-
ized management of Liberia’s strategic natural resources. Worn out and starved by a
lack of salaries and military equipment caused by UN sanctions, Taylor’s beleaguered
forces were eager to disband, demobilize and reintegrate into a new national army,
allowing for peace construction efforts to take root. Sanctions also signalled to
Liberia’s warring factions that human rights and humanitarian law violations, especially
the recruitment and enlistment of child soldiers, torture and sexual violence would not
be ignored in the post-conflict transitional justice environment.

From this background, it is quite clear that the UN Security Council sought to
mitigate armed conflict in Liberia with targeted sanctions intent on degrading the
capacity of the Liberian government to mobilize and generate resources to sustain
conflict, with the hope of creating the necessary conditions for peace construction. To
the extent that the Accra Agreement was an offspring of such efforts, this demonstrates
that, albeit shabbily, Resolutions 1343 and 1478 signalled, constrained and at times
coerced behaviour that eventually helped lead to constructive peace negotiations and
the Accra Agreement.

33 ibid para 5.
34 ibid para 14.
35 ibid para 28.
36 ibid para 17.
37 Agreement on Ceasefire and Cessation of Hostilities between the Government of the

Republic of Liberia and Liberians United for Reconciliation and Democracy and the Movement
for Democracy in Liberia, 17 June 2003 (Agreement on Ceasefire) art 3, available at
<http://peacemaker.un.org/liberia-ceasefire2003>.
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4.2 Sierra Leone

Like Liberia, Sierra Leone has had various episodes of high-intensity conflict, coups
and failed peace agreements. By 1997 it was subject to a strict and comprehensive
range of sanctions with the aim of restoring the democratically elected government of
President Ahmed Tijan Kabbah after his ouster from power in May 1997 by junior
military elements led by Major Johnny Paul Koroma. Koroma was backed by Foday
Sankoh’s RUF fighters, making it not only a military coup, but one supported by a
malevolent rebel faction responsible for butchering thousands of Sierra Leoneans. The
coup and junta referred to themselves as the Armed Forces Revolutionary Council
(AFRC). In order to support ECOWAS mediation efforts, halt conflict and restore
Kabbah to power, the UN Security Council adopted Resolution 1132 (8 October 1997).
Resolution 1132 demanded that Koroma’s military junta reinstate the democratically
elected government to power and restore constitutional order and, furthermore, it
imposed a travel ban on the ‘military junta and adult members of their families’.38 The
travel ban did slow the junta’s ability to mobilize international support for the regime
and increased the transactional political costs of governments interested in recognizing
it. Resolution 1132 also levied a petroleum import ban aimed at the junta as well as a
comprehensive arms embargo, essentially authorizing ECOWAS, which had previously
deployed a Nigerian-led contingent of peace enforcers to Sierra Leone at Kabbah’s
request. The arms and petroleum embargoes sought to starve the junta of revenue
needed to maintain itself in power and, despite the presence of its shadow economy,
had some success. The ECOWAS-ECOMOG force was deployed outside the authority
of the UN months before Resolution 1132, in what appears to have been an invocation
of the right of humanitarian intervention,39 to enforce strict compliance with the
petroleum, arms and, by inference, travel ban regimes.

The UN Security Council’s pro-democracy sanctions – barring universal recognition
of the junta – were largely effective at mobilizing international condemnation and
non-recognition of the AFRC. This signalling effect was important because it legiti-
mized ECOWAS’ position and authority in the hearts and minds of Sierra Leoneans,
constrained the AFRC’s ability to garner legitimacy and recognition, and weakened its
military position, influence and will to fight. This in turn allowed ECOMOG forces to
direct their attention to fighting a formidable RUF. This constraining influence ushered
in a ceasefire deal and the negotiated return of Kabbah to power on 10 March 1998, but
it did not bring about lasting peace. The UN Security Council’s unwillingness to take
firmer action against the RUF, absurd support of political power-sharing, quiet support
for amnesty and failure to establish a war crimes court under its Chapter VII authority
significantly influenced the contours of the Lomé Agreement.

Ultimately, its unwillingness to boldly back ECOWAS with material and monetary
support early on prevented the UN Security Council from effectively enforcing peace,
resulting in a form of passive diplomacy and peace construction that, to the chagrin of
many Sierra Leoneans and onlookers, empowered war criminals and disempowered war

38 UNSC Res 1132 (8 October 1997) para 5.
39 See generally, Levitt, ‘Humanitarian Intervention by Regional Actors in Internal Conflicts’

(n 15).
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victims. The Lomé Agreement provided amnesty for war crimes at the national level
and legitimized the RUF as a political stakeholder. Consequently, UN Security Council
inaction helped deliver an undemocratic and unlawful pro-power-sharing arrangement
where, ironically, the RUF was awarded de jure control of the country’s strategic
natural minerals, including diamonds, and resources for national reconstruction and
development. This is not surprising given that the Lomé Agreement’s political
precursor, the Conakry Communiqué (23 October 1997), provided for a comprehensive
ceasefire and a return to constitutional rule; nearly five months later Kabbah was
reinstalled as president on 10 March 1998. Yet, the UN Security Council’s unwilling-
ness to dictate or help establish legal mandates and boundaries for legal peace
construction in Resolution 1132 made it improbable that ECOWAS or the UN itself
could coerce any meaningful compliance with the Lomé Agreement.

Other UN Resolutions were adopted with minimal effect and it was the Lomé
Agreement itself that minimally articulated the will of Sierra Leoneans through some
semblance of transitional justice (ie a truth and reconciliation commission) and punitive
justice via the Special Court for Sierra Leone. In Sierra Leone, targeted sanctions
arguably helped constrain bad actors and behaviour, but fell short of underwriting and
forging sustainable peace construction processes.

4.3 Guinea-Bissau

Bissau, the capital of Guinea-Bissau, is the coup capital of the world. Like Liberia and
Sierra Leone, Guinea-Bissau has been perpetually destabilized by deadly armed
conflict, coups and failed peace agreements. ECOWAS-ECOMOG intervened in the
country in 1998 to reverse a military coup against the democratically elected govern-
ment of President João Bernardo Vieira, quell armed conflict between opposing parties,
guarantee security along the Guinea-Bissau/Senegal border, ensure free access to
humanitarian relief organizations, and forge what became the 1998 Abuja Agreement.
The UN Security Council did not take any action to restore Vieira to power or, at least
initially, condemn the coup. Rather, in Resolution 1216 (21 December 1998) the
Security Council commended ECOWAS and the Community of Portuguese-Speaking
Countries (CPLP) for their efforts at restoring peace and security in Guinea-Bissau,
‘approved’ the ECOMOG peace enforcement operation and called on ‘all concerned …
to respect strictly relevant provisions of international law, including humanitarian and
human rights law’.40 It did not impose any targeted sanctions against members of the
military junta or deploy a UN peacekeeping force as it had done in Liberia and Sierra
Leone. The UN Security Council’s total detachment from Guinea-Bissau provided
would-be coup plotters and Columbian drug cartels with the green light to conduct
business as usual. ECOWAS and the CPLP brokered a shaky peace agreement, the
Abuja Agreement, between the government and military.

The Abuja Agreement provided for the withdrawal of all foreign troops, the
simultaneous deployment of ECOWAS-ECOMOG peacekeepers, the freezing of mili-
tary positions, a truce based on public recognition of democratic institutions, a
cessation of hostile propaganda and the ‘immediate’ establishment of a government of

40 UNSC Res 1216 (21 December 1998).
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national unity. Notwithstanding, the Agreement fell apart as quickly as it was instituted,
in part because, outside of a travel ban, the UN Security Council did not take any
meaningful coercive action against rebellious military elements or signal the costs of
undermining peace. Consequently, between 1998 and 2012 Guinea-Bissau was beset
with successive military coups, violent turmoil and Columbian-style bombing assassin-
ations of political leaders. Faced with the death of yet another president under
suspicious circumstances and the military ouster of the acting president in April 2012,
ECOWAS again militarily intervened to restore peace and security. This action was
followed by timid UN Security Council action. UN Security Resolution 2048 (18 May
2012) condemned the troubling role of the military in Bissauan politics and instituted a
travel ban against five senior military leaders of the April coup. It demanded a return to
constitutional order and raised grave concerns about the country being seized upon by
drug cartels. Its pronouncement was succeeded by yet another military coup, signalling
the weak, counterintuitive and counterproductive character of UN Security Council
action.

UN Security Council 2048 was highly ineffective because its imposition of a travel
ban to delegitimize the military junta fell short of ECOWAS and CPLP efforts to
stigmatize and reverse the coup. Stop-gap measures such as the travel ban did little to
signal the UN Security Council’s commitment to the far more robust principle of
pro-democratic intervention in alignment with regional actors such as ECOWAS and
the African Union.41 And it was the presence of 630 ECOWAS army and police
contingents that largely prevented the military and other political actors from halting
the return of constitutional order, not ineffectual UN targeted sanctions.

Ironically, the UN did not attempt to broker another peace agreement in the
beleaguered country. In May 2013 ECOWAS and the CPLP helped lead peace
construction efforts through a wobbly transitional roadmap inclusive of power-sharing
within a brittle transitional government that led to narrowly successful democratic
elections a year later (April 2014) and a new government in June 2014. For the time
being, the military remains largely at the periphery of governance or political power;
however, internal political turmoil among party leaders remains constant and is severely
inhibiting socio-economic development. ECOWAS, and not the UN, remains the
principal peace broker in the country. In this sense, and unlike the cases of Liberia and
Sierra Leone, the UN Security Council has historically played little to no role in peace
construction efforts in Guinea-Bissau, and Resolution 2048 had no measurable or
normative impact on the transitional processes that followed it.

5. INDIVIDUALIZATION AND FORMALIZATION

In all three peace construction processes (Accra, Lomé and Abuja) individualization
minimally affected peace construction. But the author believes that this is in part a
result of the types of sanctions employed, rather than simply the way in which they
were imposed. Travel bans, assets freezes, arms embargoes, bans on export of luxury

41 See generally, Jeremy I. Levitt, ‘Pro-Democratic Intervention in Africa’ (2006) 25(1)
Wisconsin Journal of International Law 785.
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goods, commodity bans and bans on arms cannot be successful without international
cooperation and a sound and flexible implementation strategy. The ECOWAS-UN
collaborative approach to targeted sanctions is promising; however, the UN Security
Council needs to more explicitly link the normative rationale for targeted sanctions – ie
to stop deadly conflict, or safe safeguard human rights, humanitarian law and
pro-democracy norms – to peace construction. This may entail tackling budding
conflict situations through conflict management optics rather than conflict prevention
or resolution lenses given that peace construction begins to take root during ceasefire
negotiations that ultimately set the normative template for peace construction. It is the
small temporal gap immediately prior to, and in between, the cessation of armed
conflict and the formal negotiation of peace agreements where UN targeted sanctions
can effectively influence peace construction. During this period, war contestants are the
most vulnerable and open to external influence. Targeted sanctions can not only
regulate who can participate in peace construction, but in what capacity, and for how
long, by way of, for example, travel bans, assets freezing and threats of international
accountability for war crimes.

Sanctions can signal the importance of adhering to international law norms including
governance and justice precepts that, for instance, demand women’s participation in
peace negotiations and post-conflict justice.42 Conflict prevention and management
may also necessitate the Security Council rendering individuals and actors ineligible
from participation in UN-sponsored peace construction efforts when there is concrete
evidence that grave breaches of humanitarian law and serious human rights violations
have been committed. ECOWAS practice dictates that coupists may not hold positions
in new power-sharing governments. Coercing bad actors by targeting them with
accountability sanctions (ie prohibiting them from participating in transitional govern-
ments or subjecting their criminal behaviour to judicial scrutiny) is another way to
influence outcomes. Albeit ill-conceived, the UN Security Council employed this tactic
in Resolution 1970, when it claimed that ‘widespread and systematic attacks’ against
civilians in Libya may constitute ‘crimes against humanity’,43 and referred the situation
to the International Criminal Court for investigation. The idea here is to employ listing
to target, disqualify and disenfranchise those persons and entities most responsible for
thwarting peace through accountability mechanisms.

Unfortunately, Guinea-Bissau has arguably become a corrupt and fragile narco-State
which, during its various episodes of armed conflict, has attempted political power-
sharing with coupists for decades without success. Targeted sanctions aimed at
physically disenfranchising bad actors from the negotiating table and combating
government corruption and economic crime by targeting private corporate entities and
drug cartels with assets freezes and travel bans may disincentivize coupists and drug
traffickers. Tracking and arresting individual and corporate assets as well as imposing
secondary sanctions such as travel bans against bad actors in cartel-rich States like
Colombia (Liberia model) may coerce behavioural changes.

The Accra, Lomé and Abuja Agreements share an important normative legacy. In all
three cases human rights and pro-democracy norms crystallized, and to varying degrees

42 Levitt, ‘Law, Peace Construction and Women’s Rights in Africa’ (n 4) 88–119.
43 UNSC Res 1970 (26 February 2011).
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shaped, peace construction, even influencing the nature of UN sanctions. The civil wars
in Liberia and Sierra Leone ushered in a new wave of brutality (machete massacres,
child soldiering, sexual slavery, cannibalism) and economic crime. Regional and
international intervention by ECOWAS and the UN demonstrated that human rights and
democracy are enforceable rights under international law. Perhaps the best normative
evidence is in the accords themselves – the express recognition of the sacrosanct
standing of human rights and humanitarian law norms in, for example, the creation of
robust truth and reconciliation commissions and criminal accountability mechanisms
including the Special Court for Sierra Leone. The UN’s open rejection of amnesty in
Sierra Leone, co-deployment of forces with ECOWAS in Liberia and Sierra Leone,
targeted sanctioning of the Taylor regime and the RUF, as well as its opposition to the
military juntas in Sierra Leone and Guinea-Bissau arguably fortified the normative
human rights and democracy framework established by ECOWAS, especially as it
relates to the illegitimacy of unconstitutional seizures of power.

6. CONCLUSION

Arguably, sanctions are punitive measures intended to signal, constrain or coerce
individual, corporate and State behaviour to comply with legal and/or political
mandates such as ceasefires, peace agreements and humanitarian assistance to civilians.
Their impact on peace construction, especially when combined with robust peace-
keeping, peace enforcement and mediation, can greatly affect the likelihood of peace in
deeply divided societies with a history of internal armed conflict. To different degrees,
peace construction efforts in Liberia, Sierra Leone and Guinea-Bissau were aided but
not invigorated by UN targeted sanctions; UN sanctions and the peace deals they
backed flouted the constitutional order and the rule of law and, with the exception of
Liberia’s shaky existence, ultimately failed to bring about lasting peace. They did not
pave the way for peace so much as mark the territory. This is in part because UN
targeted sanctions and actions did not have any significant impact on who could and
could not take part in peace construction because the internal logic of UN peace-
making is based on blind inclusiveness not constructive accountability. In these
countries, peace construction was strengthened by the colossal role that ECOWAS
played as peace broker, peace enforcer and peace builder. However, the debatably
debilitating impact of UN sanctions on peace construction in Liberia, Sierra Leone and
Guinea-Bissau was, to some degree, influenced by the fact that when the Accra, Lomé
and Abuja Agreements were adopted, the regime and practice of targeted sanctions
including listing were in their infancy.

While the impact of UN targeted sanctions was at best mixed in Liberia, the author
agrees that the ‘presence of secondary sanctions on a neighboring country (Liberia in
the case of Sierra Leone and Eritrea with regard to Somalia) and the use of
multi-stakeholder initiatives such as the Kimberley Process show strong evidence of
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correlation with effective coercion’.44 Although the legality of the Accra Agreement
was problematic vis-à-vis extra-legal political power-sharing and shady amnesty
agreements,45 UN targeted sanctions (through Resolutions 1343 and 1478) did help
constrain and erode the capacity and will of spoilers. The targeted expulsion of RUF
rebels from Liberia, freezing of RUF assets, travel bans on senior members of the
government of Liberia, including its armed forces and their spouses as well as members
of LURD, and industry bans on timber and rough diamonds, effectively starved the
Liberian government of resources, thus breaking its will and ability to sustain armed
conflict. Consequently, peace construction efforts progressed, successful democratic
elections ensued, demobilization, disarmament and reintegration efforts took root, and
post-conflict peace-building processes, including transitional justice mechanisms,
were instituted. This, however, is more attributable to robust peace enforcement by
ECOWAS, and later the UN, than targeted sanctions.

As previously noted, secondary sanctions through Resolution 1343 were also placed
on Sierra Leone in the wake of conflict in Liberia. Sanctions helped constrain and at
times even coerce outcomes in both countries. Broad sectoral sanctions on oil imports
in Sierra Leone in 1998 limited the revenue available to warlords through elicit mining;
however, targeted sanctions were largely ineffective. UN Security Council Resolution
1132 was unique in that it introduced a ‘targeted democratic sanction’ aimed at
withholding international recognition of the military junta with the sole purpose of
restoring democracy and constitutional order. It levied individual and diplomatic travel
bans against the military junta and their families as well as the RUF leadership and
instituted an arms embargo and a broad diamond exportation ban. These sanctions were
largely ineffective. Resolution 1132 did slow the rate at which spoilers could organize
and mobilize human and tangible resources to resist UN peace enforcement operations,
but nonetheless underwrote a weak peace process strung together by the woefully
troubling and debatably unlawful Lomé Agreement.46 Lomé’s extra-legal political
power-sharing, which amnestied and placed warlords into positions of de jure authority
over war victims violated fundamental human rights and humanitarian law principles.
Consequently, the Lomé Agreement ultimately unravelled and high-intensity conflict
resumed until it was arrested by UN and ECOWAS peace enforcers a year later,
demonstrating that the flawed peace over rights logic that underwrites such agreements
too often leads to deadly consequences.

In Guinea-Bissau, the UN Security Council was impotent. It failed to take any
concrete actions to reverse successive military coups, including the one against the
newly minted and democratically elected government of President João Bernando
Vieira. It failed to protect Vieira’s regime in the same way it had safeguarded the
Kabbah government in Sierra Leone one year earlier, effectively providing would-be
coup plotters and foreign drug cartels a de facto coup licence. After a swift
ECOWAS-backed intervention to restore Vieira to power, ECOWAS and the CPLP

44 Thomas Biersteker, Sue E Eckert, Marcos Tourinho and Zuzana Húdáková, The Effect-
iveness of United Nations Targeted Sanctions: Findings from the Targeted Sanctions Consortium
(Watson Institute of International Studies, Brown University 2013) 24.

45 See generally, Levitt, Illegal Peace? (n 1).
46 Levitt, Illegal Peace? (n 1) chapter 8.
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helped broker the Abuja Agreement without the formal backing of the UN Security
Council. In Resolution 1216, the UN Security Council applauded and approved
ECOWAS and CPLP efforts and called for contesting parties to respect human rights
and humanitarian law while simultaneously failing to institute any form of sanctions to
safeguard democracy and human rights. Years later – after a flurry of post-Abuja coups
– in Resolution 2048, the Security Council reticently condemned the Bissauan military,
imposed a travel ban against its senior leadership and demanded the return of
constitutional rule. The military junta responded with yet another one of several coups,
virtually rendering the Resolution useless. The case of Guinea-Bissau is perhaps the
most troubling of the three because the Security Council took no action to curb deadly
conflict and successive military coups or support peace construction efforts in the small
Lusophony nation.

What is lacking in all three case studies is the intentional role UN targeted sanctions
can play in shaping peace construction processes through individualization and
formalization, particularly during peace negotiations. This is perhaps when signalling,
constraining and coercion can influence and even leverage war contestants to negotiate
and conciliate. UN sanctions must be deliberate in their intention and desire to forge
peace: ‘[o]f 14 armed conflict country sanctions cases, only half of them have
negotiation of a peace agreement stated in the relevant UN Security Council resolutions
as an explicit goal.’47 The seemingly never-ending cycle of State fragility and conflict
will continue to plague the Africa region until the UN and its global partners such as
the World Bank invest in peace construction efforts aimed at safeguarding human
rights, democracy and economic development norms aimed at preserving individual
and collective rights. This study reveals that UN sanctions may be most effective when
considering temporal factors, ie when the conflict itself is most vulnerable to external
and normative influence, during and immediately after ceasefire negotiations when war
contestants are manoeuvring to sway peace negotiations and frame advantageous peace
agreements.

The art of targeted sanctions needs to incorporate more science; metrics that can
predict human behaviour and the normative impact of adhering to international legal
rules in peace construction, ie whether holding up human rights standards is likely to
influence peace. The internal logic of targeted sanctions needs to incorporate the
historical morality of law, ‘which seeks to protect society by employing law fashioned
through historical experience – too often, war and peace – to constrain the political
edicts of politicians and principalities. This experience is based on the intrinsic moral
authority of historical judgments that have informed and framed law’s evolution.’48 UN
targeted sanctions are blunt actions intended to coerce or change public and private
behaviour. The extent to which smart sanctions become more narrowly tailored to
modify or cripple the behaviour of warring parties will depend on the political will of
member States to act lawfully and to acknowledge the nexus and interplay between UN
sanctions and peace construction.

47 Thomas Biersteker, UN Sanctions and Peace Negotiations: Possibilities for Complement-
arity, Oslo Forum Papers, No 4, January 2015, 10.

48 Levitt, Illegal Peace? (n 1) 14.
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